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be  made  at  the  request  of  a  party  to  the  action,  it  will  be  regarded  as  a 
general  one. 

New  Trial. — On  a  motion  for  a  new  trial,  a  cause  assigned  was,  "that  the 
decision  was  not  sustained  by  sufficient  evidence." 

Odd,  that  it  sufficiently  appeared  that  the  word  "  decision,"  as  used,  was 
synonymous  with  "  finding ;"  the  difference  was  merely  technical 

"Well. — Legacy. — Ademption  of. — The  doctrine  of  the  ademption  of  legacies  by 
advancement  to  the  legatee  by  the  testator,  in  his  lifetime,  has  no  applica- 
tion to  specific  legacies  or  to  devises  of  real  estate. 

From  the  Porter  Circuit  Court. 

8.  J.  Anthony,  F.  Cfhwrch,  S.E.  Perkins,  and  S.E.  Per- 
kins, Jr.,  for  appellant. 

T.  J.  Merrifield,  for  appellees. 

Worden,  J. — This  was  an  action  by  the  appellees  against 
the  appellant,  to  recover  the  following  land,  situate  in  Porter 
county,  Indiana,  viz.:  The  south-east  quarter  of  section  twenty- 
two,  in  township  thirty-seven,  north  of  rang,  five  west. 
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Issue,  trial  by  the  court,  finding,  and  judgment  for  the  plain- 
tiffs, a  motion  for  a  new  trial  on  behalf  of  the  defendant  hav- 
ing been  overruled;  exception. 

The  court  made  what  purports  to  be  a  special  finding  of  the 
facts,  and  the  conclusions  of  law  thereon;  but  as  this  does  not 
appear  to  have  been  done  at  the  request  of  either  of  the  par- 
ties, the  finding  can  only  be  regarded  as  a  general  one.  The 
Board  of  Gomm'rs  of  Tippecanoe  Gonrnty  v.  Reynold* ,  44  Ind. 
509,  and  cases  there  cited. 

The  defendant  assigned  as  a  reason  for  a  new  trial,  "that 
the  decision  was  not  sustained  by  sufficient  evidence/9 

Other  reasons  were  assigned,  which  need  not  be  noticed. 

It  is  objected  that  this  reason  for  a  new  trial  is  insufficient, 
because  the  word  "  decision  "  is  used,  instead  of  the  word  "  find- 
ing." We  think  the  word  was  used  as  synonymous  with  a  find- 
ing," inasmuch  as  the  insufficiency  of  the  evidence  to  sustain 
it  was  pointed  out.  It  could  not  have  had  reference  to  the 
conclusions  of  law  from  the  facts  found,  because  the  sufficiency 
or  insufficiency  of  the  evidence  has  nothing  to  do  with  the 
conclusions  of  law.  The  plain  import  of  the  reason  assigned 
is,  that  the  finding  of  facts  by  the  court  was  not  sustained  by 
the  evidence.  It  would,  in  our  opinion,  subvert  rather  than 
promote  the  ends  of  justice  to  hold  the  reason  insufficient. 

The  evidence  is  in  the  record,  which  we  now  proceed,  to 
consider,  together  with  the  questions  arising  upon  it. 

The  plaintiffs  are  the  heirs  at  law  of  Carey  Johnson, 
deceased.    On  April  14th,  1852,  Carey  Johnson,  who  then 
resided  in  Hamilton  county,  Ohio,  owned  the  land  now  in  dis- 
pute, as  well  as  the  south-west  quarter  of  section  twenty-three, 
in  the  same  township  and  range.    These  two  quarter  sections, 
it  will  be  seen,  adjoin  each  other,  the  quarter  in  section  twenty- 
three  lying  immediately  east  of  that  in  section  twenty-two,  the  ' 
quarter  in  controversy  in  this  suit    On  the  day  last  named,                  ' 
Carey  Johnson  made  his  last  will  and  testament,  by  which  he               f ' 
devised  to  the  defendant,  Francis  Weston,  the  land  in  contro- 
versy herein,  viz.,  the  quarter  lying  in  section  twenty-two ;  he 
also  devised  to  Carey  J.  Monger  the  quarter  lying  in  section 
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twenty-three,  Francis  Weston  and  Carey  J.  Monger  were  the 
grandchildren  of  the  testator. 

It  is  said,  in  the  brief  for  the  appellees,  that  at  the  time  of 
the  execution  of  the  will  the  father  and  mother  of  Francis 
Weston  were  dead,  and  that  he  was  living  with  his  grand- 
father as  one  of  his  children.  This,  however,  we  do  not  find 
sustained  by  the  evidence.  It  does  not  appear  from  the  evi- 
dence, unless  we  have  inadvertently  overlooked  it,  whether 
his  father  was  dead  or  living  at  that  time. 

On  August  1st,  1853,  Carey  Johnson,  then  living,  and  his 
wife,  executed  a  warranty  deed,  for  the  specified  consideration 
of  one  hundred  dollars,  to  the  appellant,  Francis  Weston,  for 
the  quarter  section  of  land  lying  in  section  twenty-three,  the 
piece  which,  by  the  will,  had  been  devised  to  Carey  J.  Munger. 
It  appears  that,  at  the  time  this  deed  was  executed,  the  appel- 
lant was  living  at  his  grandfather's  and  had  been  a  member 
of  his  family  about  a  year.  The  appellant  paid  no  money  or 
other  valuable  consideration  for  the  conveyance  to  him.  There 
is  no  evidence  in  the  case  showing,  or  tending  to  show,  that 
the  testator  intended  that  the  land  thus  conveyed  by  him  to 
the  appellant  should  be  received  in  lieu  of  that  devised  to  him. 
It  is  not  shown  that  the  testator,  at  the  time  of  the  execution 
of  the  deed  or  at  any  other  time,  said  anything  on  the  sub- 
ject; nor  is  there  any  evidence  showing  his  intent  in  this 
respect.  The  appellant,  however,  was  asked  the  following 
question,  and  gave  the  appended  answer,  viz. : 

"  Was  not  the  land  deeded  to  you  as  an  advancement  of 
that  which  you  were  to  take  by  the  will,  and  did  you  not  so 
understand  it  at  the  time? 

"  Ans.  I  did  so  understand  it  at  the  time." 

Carey  Johnson  having  died,  the  appellant  took  possession 
of  the  land  in  controversy,  in  the  year  1870,  claiming  it  under 
the  will.  The  appellees,  the  plaintiffs  below,  claim  it  as  the 
heirs  at  law  of  the  deceased. 

The  will  of  the  deceased  gives  the  land  to  the  appellant  in 
terms ;  and  there  is  no  objection  made  to  the  will  by  the  appel- 
lees, either  in  respect  to  its  terms,  mode  of  execution,  or  thd 
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probate  thereof.  But  the  appellees  claim  that  the  conveyance,, 
by  the  testator  in  his  lifetime,  of  the  piece  of  land  in  section 
twenty-three,  to  the  appellant,  operated  as  an  ademption  or 
satisfaction  of  the  devise  to  him  of  that  in  controversy,  and,, 
hence,  that  the  latter  parcel  descended  to  the  heirs  at  law. 

The  principle  on  which  the  appellees  base  their  claim  is 
thus  stated  by  Mr.  Justice  Story  :  "  The  second  class  may 
be  illustrated  by  reference  to  the  case,  where  a  parent,  or  other 
person  in  loco  parentis,  bequeaths  a  legacy  to  a  child  or  grand- 
child, and  afterward  in  his  lifetime,  gives  a  portion,  or  makes 
a  provision  for  the  same  child  or  grandchild,  without  express* 
ing  it  to  be  in  lieu  of  the  legacy.  In  such  a  case,  if  the  por- 
tion so  received,  or  the  provision  so  made,  on  marriage  or 
otherwise,  be  equal  to,  or  exceed,  the  amount  of  the  legacy ;  if 
it  be  certain,  and  not  merely  contingent ;  if  no  other  distinct 
object  be  pointed  out ;  and  if  it  be  ejusdem  generis;  then  it 
will  be  deemed  a  satisfaction  of  the  legacy,  or,  as  it  is  more 
properly  expressed,  it  will  be  an  ademption  of  the  legacy.  If 
the  portion  or  provision  be  less  than  the  amount  of  the  legacy, 
it  will  at  all  events  be  deemed  a  satisfaction  pro  tanto;  and,  if 
the  difference  between  the  amounts  be  slight,  it  may  be  deemed 
a  complete  satisfaction  or  ademption.  But  if  the  difference 
be  large  and  important,  there,  the  presumption  of  an  intention 
of  substituting  the  portion  for  the  legacy  will  not  be  allowed 
to  prevail."     Story  Eq.,  sec.  1111. 

The  ground  of  the  doctrine  is  stated  in  the  next  following  sec- 
tion to  be, "  that  every  such  legacy  is  to  be  presumed  as  intended 
by  the  testator  to  be  a  portion  fbr  the  child  or  grandchild, 
whether  called  so  or  not ;  and  that,  afterward,  if  he  advances 
the  same  sum  upon  the  child's  marriage,  or  on  any  other  occa- 
sion, he  does  it  to  accomplish  his  original  object,  as  a  portion; 
and  that,  under  such  circumstances,  it  ought  to  be  deemed  an 
intended  satisfaction  or  ademption  of  the  legacy,  rather  than 
an  intended  double  portion." 

<  The  same  author,  in  section  1113,  thus  speaks  of  the  doc- 
trine: "It  may  be  added,  that  courts  of  equity  make  out 
this  sort  of  doctrine,  not  upon  any  clear  intention  of  the  tes- 
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iator  anywhere  expressed  by  him,  but  they  first  create  the 
intention,  and  then  make  the  parent  suggest  all  the  morals 
and  equities  of  the  case,  upon  their  own  artificial  modes  of 
reasoning,  of  which  it  is  not  too  much  to  say,  that  scarcely 
any  testator  could  ever  have  dreamed." 

But  whatever  may  be  thought  of  the  doctrine,  it  is  thor- 
oughly established  in  English  and  American  jurisprudence. 
The  cases  based  upon  it  are  numerous  in  both  countries,  but 
no  collection  of  them  will  be  attempted  in  this  opinion. 

We  proceed  to  consider  whether  the  case  in  judgment  fills 
within  the  doctrine  stated.  We  may  observe  that  the  evidence 
tends  to  show  that  the  two  pieces  of  land  are  of  nearly  equal 
value,  so  that  the  slight  disparity  in  that  respect  would  not 
prevent  the  operation  of  the  principle,  if  otherwise  applica- 
ble. Here,  we  may  observe  that  we  attach  no  importance  to 
the  fact  that  the  appellant,  when  he  took  the  deed,  understood, 
that  the  land  conveyed  to  him  was  an  advancement  of  what 
he  was  to  take  by  the  will.  His  understanding  in  that  respect 
can  in  no  way  affect  the  question  involved.  The  intention  of 
the  testator  is  the  important  consideration,  and  that  intention 
does  not  appear.  Suppose  the  case  were  one  of  a  bequest  of 
a  sum  of  money,  where  the  principle  would  be  clearly 
applicable,  and  the  sum  bequeathed  had  been  advanced  to 
the  legatee  by  the  testator  in  his  lifetime,  and  the  legatee 
had  understood  the  advancement  to  be  in  addition  to  what  he 
was  to  receive  by  the  will,  but  the  testator  had  understood  it 
•differently,  the  intention  of  the  testator  would  clearly  con- 
trol, and  not  the  understanding  of  the  legatee. 

The  question,  therefore,  is  a  question  of  law  arising  upon 
the  facts,  without  any  evidence  of  the  real  intention  of  the 
testator,  further  than  may  be  gathered  from  the  facts,  that  by 
his  will  he  devised  to  the  appellant,  his  grandson,  one  piece 
of  land,  and  afterward  conveyed  to  him  another  piece,  of 
equal  quantity  and  about  equal  quality  and  value. 

The  rule  is  only  applicable,  as  we  have  seen,  where  a  parent, 
or  one  standing  in  loco  parentis,  makes  the  bequest.  Great- 
ancles,  uncles,  grandfathers,  or  grandmothers  or  putative 
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fathers,  are  not  to  be  considered  in  loco  parentum,  unless  they 
have  intended  to  assume  the  office  and  duty  of  a  parent. 
Williams  Ex'rs,  1204;  Eoper  Leg.  382.  "  The  test/'  says- 
the  author  last  quoted,  same  vol.,  p.  385,  "  in  those  cases  seems 
to  be,  whether  the  circumstances,  taken  in  the  aggregate, 
amount  to  moral  certainty  that  a  testator  considered  him- 
self in  the  place  of  the  child's  father,  and  as  meaning  to  dis- 
charge that  natural  obligation  which  it  was  the  duty  of  a  parent 
to  perform,  for  that  is  the  principle.  The  mere  circumstance 
of  a  provision  made  by  a  relation  being  so  usual  without  any 
intention  to  interfere  with  the  relative  obligation  between 
parent  and  child,  that  no  clear  inference  arises  from  such  a 
provision  that  the  testator  meant  to  substitute  himself  in  loco 
parentis" 

The  evidence,  as  we  have  seen,  does  not  show  that  the 
appellant's  father  was  dead  at  the  time  of  the  execution  of  the 
will ;  but  if  it  did,  that  circumstance  would  not  of  itself  be 
sufficient  to  show  that  the  testator  intended  to  place  himself 
in  loco  parentis,  but  it  would  be  a  circumstance  to  be  consid- 
ered. Roper  Leg.  386.  Nor  does  the  evidence  show  that 
at  the  time  of  the  execution  of  the  will  the  appellant  lived 
with  the  testator,  or  was  in  any  way  a  member  of  his  family. 
In  short,  the  evidence  does  not  show  that  the  testator  stood  in 
loco  parentis,  and,  therefore,  does  not  show  that  the  case  cornea 
within  the  principle  relied  upon. 

We  however  regard  this  as  a  point  of  minor  consequence, 
SO  there  are  other  considerations  involved,  more  fundamental  in 
their  character,  which  are  decisive  against  the  application  of 
the  doctrine  sought  to  be  applied  to  the  case. 

The  devise  to  the  appellant  was  of  certain  specific  land,  and 
was  a  specific  devise,  if,  indeed,  all  devises  of  real  estate  are 
not  to  be  regarded  as  specific.  See  Wigram  Wills,  2  Am. 
ed.,  part  2,  339. 

We  are  not  aware  that  the  doctrine  of  the  ademption  of  lega- 
cies by  subsequent  advancement  has  ever  been  applied  to  specific 
legacies ;  and  if  it  is  not  applicable  to  specific  legacies,  it  cer- 
tainly cannot  be  to  specific  devises. 
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We  are  of  opinion,  from  such  examination  as  we  have  been 
able  to  give  the  authorities,  that  the  doctrine  has  no  applica- 
tion to  specific  legacies.  The  reason  of  the  doctrine  as  applied 
to  general  legacies  does  not  apply  to  specific  legacies. 

If  a  father  by  his  will  make  a  general  bequest  to  his  son, 
for  example,  of  a  thousand  dollars,  or  a  hundred  head  of 
sheep  or  cattle,  no  particular  sheep  or  cattle  being  specified,  so 
that  any  sheep  or  cattle  would  fill  the  bequest,  this  may  well 
be  deemed  as  intended  for  a  portion  for  the  son ;  and  if  the 
father  in  his  lifetime  give  to  the  son  a  like  sum  of  money,  or 
the  like  number  of  sheep  or  cattle,  it  may  well  be  assumed 
that  he  does  it  to  accomplish  his  original  object  of  giving  the 
son  a  portion ;  and  the  courts  will  hold  that  the  bequest  is 
adeemed ;  otherwise  the  son  would  receive  a  double  portion, 
when  it  is  assumed  that  the  testator  intended  that  he  should 
have  but  a  single  portion.  But  where  a  father  bequeaths  to 
his  son  a  specific  article  of  personal  property,  as  a  particular 
horse,  a  particular  watch,  book,  or  other  article,  pointing  it 
out  and  identifying  it,  so  that  the  legatee  becomes  entitled  to 
the  particular  thing  in  specie,  and  not  merely  to  any  like 
thing,  it  cannot  be  said,  nor  has  it  ever  been  held,  so  far  as 
we  are  advised,  that  the  bequest  is  intended  as  a  portion  for 
the  son.  There  are  many  motives  besides  an  intent  to  give  a 
portion,  that  may  induce  a  father  to  give  his  child,  by  will, 
specific  articles  of  personal  property,  or,  indeed,  specific  parcels 
of  real  estate. 

The  doctrine,  as  applied  to  general  legacies,  cannot  be  prac- 
tically applied  to  specific  legacies  at  all,  in  some  respects.  ^ 

"We  have  seen,  that  if  the  provision  made  subsequent  to  the 
will  is  less  than  the  legacy,  it  will  be  a  satisfaction  pro  tanto. 

Suppose  a  father  bequeath  to  his  son  a  particular  ten-thousand- 
dollar  government  bond,  so  identifying  and  describing  it  that 
the  particular  bond  would  pass  to  the  legatee.  But  the  father 
gives  to  the  son  in  his  lifetime  nine  thousand  dollars  in  gov- 
ernment bonds.  Is  the  legacy  in  any  part  adeemed  ?  It  is 
conceived  that  the  son  must  take  the  whole  bond  bequeathed 
to  him,  or  no  part  of  it.    If;  however,  the  testator  had 
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bequeathed  his  son  ten  thousand  dollars  in  government  bonds, 
but  no  particular  bond  or  bonds  had  been  specified,  the  legacy 
therefore  being  general  and  subject  to  be  discharged  by  any 
bonds  of  the  description  specified,  the  case  would  have  been 
governed  by  the  doctrine  under  consideration. 

As  before  stated,  we  know  of  no  case  in  which  the  doctrine 
of  ademption  by  advancement  has  been  applied  to  specific 
legacies.  The  elementary  writers  do  not  recognize  its  appli- 
cation to  the  latter  class  of  legacies.  Specific  legacies  are 
adeemed  by  the  sale  or  destruction  of  the  thing  bequeathed  in 
the  lifetime  of  the  testator.  "  In  regard  to  the  revocation  of 
bequests  of  personal  estate  by  ademption,  the  general  rule  is, 
that  in  order  to  complete  the  title  of  a  specific  legatee  to  his 
legacy,  the  thing  bequeathed  must,  at  the  death  of  the  testa- 
tor, remain  in  specie  as  described  in  the  will ;  otherwise  the 
legacy  is  considered  as  revoked  by  ademption.  For  instance, 
if  the  legacy  be  of  a  specified  chattel  in  possession,  as  of  a 
gold  chain,  or  a  bale  of  wool,  or  a  piece  of  cloth,  the  legacy  is 
adeemed,  not  only  by  the  testator's  selling  or  otherwise  dis- 
posing of  the  subject  in  his  lifetime,  but  also  if  he  should 
change  its  form  so  as  to  alter  the  specification  of  it,  as  if  he 
should  convert  the  gold  chain  into  a  cup,  or  the  wool  into 
cloth,  or  make  the  piece  of  cloth  into  a  garment,  the  legacy 
shall  be  adeemed."  1  Jarman  Wills,  4  Am.  ed.,  p.  172, 
note  1. 

In  Roper  Leg.  329,  under  the  sub-title  of  "  the  ademp- 
tion of  specific  legacies,"  it  is  said :  "  The  word  '  ademption/ 
when  applied  to  specific  legacies  of  stock  or  of  money,  or  securi- 
ties for  money,  must  be  considered  as  synonymous  with  the  word 
4  extinction.'  For  it  should  be  observed,  that  if  stock,  securities, 
or  money,  so  bequeathed,  be  sold  or  disposed  of,  there  is  a  com- 
plete extinction  of  the  subjects,  and  nothing  remains  to  which 
the  words  of  the  will  can  apply ;  for  if  the  proceeds  from  such 
sale  or  disposition  were  to  be  substituted  and  permitted  to  pass, 
the  effect  would  be  (as  expressed  by  a  learned  judge),  to  convert 
a  specific  into  a  general  legacy.  But  with  respect  to  general 
legacies  not  given  as  portions,  the  rule  respecting  ademption 
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•depends  upon  different  considerations.  The  intention  of  the 
testator  is  immaterial  in  the  ademption  of  specific  legacies, 
because  the  subject  being  extinct  at  the  death  of  the  testator, 
there  is  nothing  upon  which  the  will  can  operate;  but  it  is 
otherwise  in  regard  to  general  legacies  which  are  payable  out 
of  the  general  personal  estate ;  there  the  question  whether  any 
advancement  by  the  testator  in  his  lifetime  to  the  legatee  shall 
be  considered  an  ademption  or  in  substitution  of  the  bounty 
given  by  the  will  must  depend  entirely  upon  the  fact,  that 
such  was  the  testator's  intention."  * 

This  whole  paragraph  seems  totally  inconsistent  with  the 
idea  that  a  specific  legacy  can  be  adeemed  by  advancement  in 
the  lifetime  of  the  testator.  The  word  "  ademption/'  when 
applied  to  specific  legacies,  he  regards  as  synonymous  with 
"  extinction."  Then  the  same  author,  in  the  same  volume,  at 
page  364,  under  the  title  "of  general  legacies,  and  their 
ademption,"  etc.,  discusses  the  subject  of  ademption  by  subse- 
quent advancement.  See,  also,  Wigram  "Wills,  360, 361,  part  2. 

In  2  Redfield  Wills,  439,  the  doctrine  of  ademption  by 
advancements  is  stated  as  applicable  to  general  legacies. 

In  Langdon  v.  Adores  Ex?rs9 16  N.  T.  9,  the  doctrine  of 
ademption  by  advancements  was  discussed  and  applied,  but 
the  learned  judge  who  delivered  the  opinion  of  the  court 
(Denio,  C.  J.)  remarked  (p.  33):  "  In  what  I  shall  have  to 
6ay  upon  this  question,  I  shall  assume  that  the  legacy  in  ques- 
tion is  not  specific,  but  pecuniary  and  general."  This  remark 
would  have  been  unnecessary,  and,  indeed,  inappropriate,  had 
it  been  supposed  that  both  classes  of  legacies  stood  upon  the 
«ame  ground  in  this  respect. 

If,  as  before  observed,  a  specific  legacy  is  not  adeemed  by 
advancements,  it  fellows,  as  we  think,  quite  conclusively,  that 
a  specific  devise  of  land  is  not  adeemed  by  advancement. 
Moreover,  we  are  not  advised  of  any  case  in  which  the  doc- 
trine of  ademption  by  advancement  has  been  applied  to  devises 
of  real  estate. 

In  the  case  of  Davys  v.  Boucher,  3  T.  &  Col.  Ex.  397, 
decided  as  late  as  1839,  it  was  said  by  Aldebson,  B.,  that  as 
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far  as  his  researches  had  extended,  he  did  not  find  any  instance 
of  this  principle  haying  been  extended  to  devises  of  real 
estate. 

In  Williams  Ex'rs,  1202,  the  author  says:  "It  should 
seem  also,  that  the  principle  does  not  extend  to  devises  of  real 
estate,"  referring  to  the  case  in  3  Y.  &  Col.  So,  in  2  Red. 
Wills,  441,  it  is  said,  referring  to  the  same  case,  that "  the 
principle  of  ademption,  by  a  subsequent  portion,  has  not  been 
applied  to  devises  of  real  estate." 

In  the  ca£e  of  Clark  v.  Jetton,  5  Sneed,  229,  236,  it  is  said 
by  the  court,  that  "  this  doctrine  of  ademption  does  not  apply 
to  real  estate." 

These  are  all  the  authorities  upon  the  point  that  have  come 
under  our  notice.  The  negative  authorities  are  meagre,  and, 
of  themselves,  inconclusive.  But  the  absence  of  affirmative 
authority  for  the  application  of  the  doctrine  to  devises  of  real 
estate  is  conclusive  that  it  is  not  applicable  to  them. 

But  the  counsel  for  the  appellees,  in  a  well  prepared  and 
able  brief,  has  suggested  that  Baron  Aldebson  in  supposing,  as 
he  did  in  the  case  cited  from  3  Y.  &  Col.,  supra,  that  there 
was  no  case  in  which  the  principle  had  been  applied  to  devises 
of  real  estate,  was  mistaken.  Several  cases  are  cited,  in  which 
it  is  claimed  that  the  principle  was  thus  applied.  We  proceed 
to  examine  them. 

The  first  is  that  of  Williams  v.  Duke  of  Bolton,  1  Dick.  405 ; 
4  Drury  &  Warren,  225.  It  appears  to  have  been  decided  in  the 
case  cited,  that  a  gift  of  a  rent-charge  might  be  a  satisfaction  of 
a  sum  in  gross  charged  upon  land.  This,  however,  is  not  in 
point.  A  sum  of  money  charged  upon  land  is  not  the  land 
itself.  The  money,  the  subject  of  the  legacy,  is  personal,  and 
when  it  is  paid  the  land  is  freed.  The  charging  of  it  upon 
land  is  only  a  mode  of  securing  its  payment.  These  observa- 
tions apply  also  to  the  cases  of  Hartopp  v.  Hartopp,  17  Ves. 
185,  and  BrudeneU  v.  Boughton,  2  Atk.  261. 

The  case  of  Lechmere  v.  Earl  of  Carlish,  3  P.  Wms.  211,  was 
this :  There  was  a  covenant  to  settle  lands  of  a  certain  value, 
and  a  subsequent  purchase  by  the  covenantor  of  lands  of  a 
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smaller  value,  which  were,  at  the  covenantor's  death,  undis- 
posed of,  and  which  went  by  descent  to  the  covenantee.  It  was 
held,  that  the  land  so  purchased  was  a  satisfaction  pro  tanto. 
We  do  not  regard  this  case  as  at  all  in  point.  A  covenant  to 
settle  lands  is  totally  dissimilar  to  a  devise  of  lands ;  so,  also, 
is  the  descent  of  lands  to  one  a  different  thing  from  a  convey- 
ance of  it  to  him.  A  similar  case  was  that  of  WUcocte  v.  WiU 
cocks,  2  Vern.,  part  2,  528. 

The  cases  of  RoseweU  v.  Bennet,  3  Atk.  77,  and  Kirk  v* 
Eddowes,  3  Hare,  509,  are  no  further  in  point  than  to  show 
that  the  doctrine  of  ademption  by  advancement  is  not  based 
upon  the  theory  of  a  revocation  of  a  will. 

The  case  of  Bellasis  v.  Uthwatt,  1  Atk.  497,  is  cited  for  the 
following  observations  of  the  Lord  Chancellor :  "  In  respect 
to  the  doctrine  of  satisfactions  for  money  before  due,  the  thing 
given  in  satisfaction  must  be  of  the  same  nature,  and  attended 
with  the  same  certainty  as  the  thing  in  lieu  of  which  it  is  given, 
and  land  is  not  to  be  taken  in  satisfaction  for  money,  nor 
money  for  land.  It  is  true,  here  they  are  both  of  the  same 
nature,  both  personal  estates,"  etc. 

This  extract  shows  that  the  Chancellor  was  speaking  of  a 
case  where  a  bequest  was  to  be  taken  in  satisfaction  of  money 
before  due,  and  not  where  something  advanced  was  to  be  taken 
as  an  ademption  of  the  bequest.  Besides  this,  both  were  per- 
sonal. 

The  remark  put  by  way  of  illustration,  that  "land  is  not  to 
be  taken  in  satisfaction  for  money,  nor  money  for  land,"  by 
no  means  establishes  the  proposition,  nor  do  we  think  it  con- 
veys the  idea  that  the  doctrine  of  ademption,  as  applied  to 
general  legacies,  applies  to  devises  of  land. 

"We  have  thus  considered  the  authorities  cited  to  show  that 
the  doctrine  has  been  applied  to  devises  of  land.  In  our 
opinion,  they  do  not  show  it. 

From  these  considerations,  we  conclude  that  the  doctrine  of 
the  ademption  of  legacies,  by  advancement  to  the  legatee  by 
the  testator  in  his  lifetime,  has  no  application  to  specific  lega- 
cies or  devises  of  real  estate. 


12  SUPREME  COURT  OF  INDIANA. 


Adkins  v.  Adkins  et  oL 


It  follows  that  the  appellant's  title  to  the  land  in  contro- 
versy, under  the  will,  is  good,  and  that  a  new  trial  should 
have  been  granted. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded  for  a  new  triaL 


■•♦* 
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Pleading. — Answer, — An  answer  professing  to  answer  the  whole  cause  of 
action,  bat  which  answers  only  a  part,  is  bad  on  demurrer. 

Palse  Representations. — Promise. — Estoppel. — One  of  several  heirs  of  A, 
owning  an  estate  in  common,  in  which  the  widow  of  A.  held  a  dower  inter- 
est only,  represented  to  the  other  heirs  that  if  they  and  the  widow  would 
unite  with  himself  in  the  sale  and  conveyance  of  said  estate,  he  would 
invest  the  proceeds  of  the  sale  in  certain  real  estate  in  the  name  of  the 
widow ;  the  sale  and  conveyance  were  made  accordingly,  and  the  proceeds 
were  invested  by  said  heir  in  said  real  estate,  the  deed  of  which  was  taken 
by  him,  generally,  "  to  the  heirs  of  A."  » 

Held,  that  the  alleged  representation  by  said  heir  was  a  promise  only  as  to 
how  he  would  invest  the  proceeds  of  the  sale,  and  was  not  a  statement  of  a 
fact  of  which  a  false  representation  could  be  alleged. 

Held,  also,  in  an  action  by  a  grantee  of  the  widow  against  said  heir,  that  the 
latter  was  not  estopped,  by  said  promise  to  the  other  heirs,  not  made  to  the 
widow,  to  claim  partition  of  said  real  estate  as  one  of  the  heirs  of  A, 

13ame. — Opinion. — A  false  and  fraudulent  representation  cannot  be  alleged 
of  a  mere  opinion. 

Estoppel. — Public  Record. — Pleading. — An  estoppel  cannot  be  pleaded  of  a 
false  representation  of  what  in  its  nature  is  of  public  record  and  easily 
accessible. 

Practice. — BiU  of  Exceptions. — A  bill  of  exceptions  must  be  filed  within  the 
time  allowed  by  the  court,  or  it  will  not  be  considered  as  a  part  of  the 
record. 

From  the  Monroe  Circuit  Court. 

P.  (7.  Dunning  and  J.  H.  Louden,  for  appellant. 
O.  F.  McNutt  and  R.  W.  Miers,  for  appellees. 

Downey,  J. — This  was  an  action  by  the  appellant  against 
the  appellees.    It  is  stated  in  the  complaint,  that  the  plaintiff 


NOVEMBER  TERM,  1874.  IS 

Adkins  v.  Actions  et  aL 


and  the  defendants  are  the  owners  of  in-lot  233,  in  Bloom- 
ington ;  that  they  are  the  owners  thereof  by  deed,  in  fee  sim- 
ple, the  plaintiff  and  James  Adkins,  Wyatt  Adkins,  and  Jesse 
Adkins  being  children  and  heirs  of  Owen  Adkins,  deceased  ; 
that  Isabel  McCoy,  formerly  Isabel  Adkins,  but  now  Isabel 
McCoy,  wife  of  James  McCoy,  was  also  a  child  and  heir  of 
said  Owen  Adkins,  deceased,  and  has  made  a  deed  of  convey- 
ance for  her  share  in  said  lot  to  Martha  A.  Adkins. 

It  is  further  stated,  that  the  plaintiff  and  the  defendants,. 
James,  Wyatt,  Jesse,  and  Isabel,  were  the  only  children  of 
said  Owen  Adkins,  deceased;  that  the  plaintiff  owns  one-fifth 
of  said  lot,  and  the  said  James,  Wyatt,  Jesse,  and  Martha  Ann 
Adkins  are  each  the  owner  of  one-fifth  thereof. 

The  plaintiff  further  alleges  that  he  has  paid  taxes  and  made 
valuable  and  lasting  improvements  on  said  lot  to  the  amount 
and  value  of  eight  hundred  dollars,  and  asks  the  court  to 
decree  the  same  a  lien  on  the  lot.  Prayer  for  partition,, 
etc. 

The  defendants,  James  Adkins  and  Martha  A.  Adkins,  filed 
an  answer  and  cross  complaint,  in  two  paragraphs,  as  follows : 

1.  The  said  defendants^  James  Adkins  and  Martha  A. 
Adkins,  for  their  separate  answers  to  the  plaintiff's  complaint 
and  petition  herein,  as  well  as  for  a  cross  complaint  in  said 
action,  say,  that  one  Owen  Adkins  died  at,  etc.,  testate, 
seized  in  fee  of  twenty-one  acres  of  land,  situated  in,  etc.,  and 
personal  property  of  the  value  of  five  hundred  dollars,  leaving 
as  his  widow  Elizabeth  Adkins,  now  deceased,  and  the  plain* 
tiff  and  defendants  other  than  said  defendant  Martha  A. 
Adkins,  wife  of  said  James,  as  his  children  and  heirs  at  law  ; 
that  by  the  terms  of  his  will,  the  said  Owen  Adkins,  deceased, 
bequeathed  and  devised  to  said  Elizabeth  his  entire  estate,  real 
and  personal,  for  and  during  her  natural  life,  for  her  main- 
tenance and  support,  as  far  as  necessary,  and  at  her  death,  if 
there  should  be  any  residue,  the  same  was  to  be  equally  divided 
among  the  children  alive  at  the  death  of  his  widow;  that  after 
the  death  of  said  Owen  Adkins,  the  plaintiff  pretended  to 
become  the  executor  of  said  will,  or  administrator  of  said 
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estate  with  the  will  annexed,  and  so  pretending  and  represent- 
ing he  took  possession  of  said  personal  property,  and  sold  the 
same,  and  converted  the  proceeds  thereof,  amounting  to  six 
hundred  dollars,  to  his  own  use,  and  has  ever  since  refused  to 
account  for  the  same,  and  withholds  the  same  from  the  parties 
entitled  to  the  same ;  that  afterward,  for  the  purpose  of  cheat- 
ing the  said  Elizabeth  and  these  defendants,  he  went  to  his 
mother  and  falsely  and  fraudulently  represented  that  it  would 
be  greatly  to  her  interest  to  join  with  eaid  children  in  convey- 
ing  said  real  estate  of  said  deceased,  the  plaintiff  representing 
to  her  that  he  had  procured  the  consent  of  said  other  children 
to  such  sale ;  that  the  money  for  which  the  land  would  be  sold 
should  be  used  in  buying  her,  the  said  Elizabeth,  a  good  and 
comfortable  home ;  that  the  said  Elizabeth  and  said  children, 
relying  on  the  said  representations  of  the  plaintiff,  agreed  to 
and  did  join  in  such  sale  and  conveyance  of  said  land;  that 
afterward,  in  furtherance  of  said  fraudulent  purpose,  the  plain- 
tiff did  purchase  said  lot  in  the  complaint  mentioned,  and  paid 
therefor  with  said  money,  and  fraudulently  and  clandestinely 
caused  and  procured  the  same  to  be  conveyed  to  the  heirs  of 
Owen  Adkins,  deceased,  instead  of  causing  the  same  to  be  con- 
veyed to  the  said  Elizabeth,  who  was  old,  infirm,  and  feeble, 
she  and  said  children  relying  on  the  good  faith  of  said  plain- 
tiff; that  said  Elizabeth  and  defendants  remained  wholly  igno- 
rant of  said  fraud  and  the  manner  of  said  conveyance  for  the 
period  of  sixteen  years,  and  until  a  short  time  before  the  death 
of  said  Elizabeth.  It  is  then  charged  that  the  plaintiff  con- 
verted the  residue  of  said  money  remaining  in  his  hands  to 
his  own  use ;  that  the  plaintiff  refusing  to  allow  the  said  Eliza- 
beth to  live  in  his  family,  and  all  of  said  children  being  of  age, 
and  said  Elizabeth  being  alone,  she  procured  these  defendants, 
James  and  Martha  A.,  to  remove  on  said  lot  and  into  her 
house,  to  live  with  and  take  care  of  her,  agreeing  with  them, 
if  they  would  do  so,  and  take  care  of  her  during  her  life,  she 
would,  as  partial  payment  therefor,  convey  to  said  Martha  A* 
Adkins  the  said  lot,  which,  in  consideration  of  said  promise 
and  ha ving  reference  to  their  filial  duty  and  obligations,  they 


NOVEMBER  TERM,  1874.  15 

Adkins  v.  Adkins  et  aL 

agreed  to  do,  being  ignorant  of  said  fraud  of  said  plaintiff; 
that  during  the  period  of  seventeen  years,  and  during  the  res- 
idue of  the  life  of  said  Elizabeth,  they  faithfully,  dutifully, 
and  diligently  performed,  and  did  as  agreed,  the  plaintiff  well 
knowing  the  premises ;  that  before  her  death,  in  pursuance  of 
eaid  agreement,  she  did,  by  a  warranty  deed,  being  still  in 
ignorance  of  said  fraud,  convey  the  said  lot  to  said  Martha 
A.,  who,  in  like  ignorance  of  said  fraud,  accepted  the  same, 
and  continued  to  care  for  said  Elizabeth,  etc.,  and  when 
dead,  cause  her  to  be  decently  interred,  etc.  It  is  alleged 
that  the  money  paid  by  the  plaintiff  to  improve  said  prop- 
erty  was  the  money  of  the  estate  of  said  Owen  Adkins,  deceased. 
Prayer  that  the  title  to  said  lot  be  declared  in  said  Martha  A. 
Adkins,  as  against  the  plaintiff  and  the  other  defendants ;  that 
the  title  be  quieted,  etc. 

2.  That  Owen  Adkins  died  testate,  at,  etc.,  leaving 
Elizabeth  Adkins,  his  widow,  and  the  plaintiff  and  defendants 
as  his  children  and  heirs,  seized  in  fee  of  twenty-one  acres  of 
valuable  land,  in,  etc.,  and  possessed  of  personal  property 
of  the  value  of  five  hundred  dollars ;  all  of  which  real  and 
personal  property  he  devised  and  bequeathed  to  his  said  wife, 
for  and  during  her  natural  life,  etc.,  the  residue  to  go  to 
his  surviving  children ;  that  soon  after  the  death  of  said  Owen, 
the  plaintiff  pretended  that  he  had  been  appointed  administra- 
tor of  said  estate  with  the  will  annexed,  and  that  he  had 
caused  the  said  will  to  be  probated,  and  thereupon  took  pos- 
session of  the  personal  property,  sold  the  same,  and  converted 
the  proceeds  to  his  own  use,  amounting  to  six  hundred  dollars, 
and  has  not  accounted  for  the  same ;  that,  in  fact,  he  never  was 
appointed  administrator,  nor  did  he  prove  the  will,  but  fraud- 
ulently destroyed  the  will,  or  caused  it  in  some  manner  to  be 
made  way  with ;  of  all  which  said  Elizabeth  and  the  children, 
other  than  plaintiff,  remained  ignorant  for  many  years ;  that 
afterward  it  was  agreed  between  plaintiff  and  the  other  chil- 
dren, that  they  would  join  with  their  mother  in  the  convey- 
ance and  sale  of  said  real  estate,  and  with  the  proceeds  pur- 
chase a  home  in  the  town  of  Bloomington,  in  said  county,  for 


16  SUPREME  COURT  OF  INDIANA. 

Adkins  v.  Adkins  tt  aL 

said  Elizabeth,  and  cause  it  to  be  conveyed  to  her  in  fee  sim- 
ple, that  she  might  therewith  procure  herself  to  be  cared  for 
in  her  declining  years,  she  being  then  old  and  rapidly  becom- 
ing feeble ;  that  the  plaintiff  accordingly  informed  the  said 
Elizabeth  of  said  arrangement,  and  fraudulently  pretended  to 
her  that  he  would  carry  out  said  arrangement,  if  she  would 
concur;  that  she,  relying,  etc.,  consented  thereto;  that 
thereupon  the  plaintiff  sold  said  land,  6aid  Elizabeth  and  said 
children  joining  in  a  conveyance  thereof;  that  the  plaintiff 
purchased  said  lot  in  controversy,  paying  therefor  four  hun- 
dred and  fifty  dollars,  and  to  consummate  the  fraud  caused  said 
lot  to  be  conveyed  to  "  the  heirs  of  Owen  Adkins,  deceased," 
instead  of  to  Elizabeth  Adkins,  as  agreed;  that  he  caused  the 
same  to  be  done  clandestinely  and  secretly,  and  kept  said 
Elizabeth  in  ignorance  thereof  for  sixteen  years,  as  he  did  alsa 
the  other  children;  that  he  converted  the  balance  of  said 
money  to  his  own  use ;  that  thereafter,  although  able,  he  refused 
to  take  care  of  his  mother ;  that  said  Elizabeth,  remaining 
ignorant  of  said  fixtfs,  agreed  with  said  Jaines  and  Martha,  his 
wife,  that  if  they  would  live  with  and  take  care  of  her  she 
would  convey  said  land  to  said  Martha  A.;  that  being  igno- 
rant of  said  fraud,  they  agreed  thereto ;  that  they  did  as  they 
agreed,  and  during  the  time  made  lasting  and  valuable 
improvements  of  the  value  of  five  hundred  dollars,  and  paid 
the  taxes  thereon,  amounting  to  one  hundred  and  fifty  dollars ; 
that  the  care  of  said  Elizabeth  for  sixteen  years  was  worth 
three  hundred  dollars  per  year,  and  the  plaintiff  and  said  other 
children  well  knew  all  the  time  that  the  defendants  were  per- 
forming said  service  in  ignorance  of  said  fraud ;  that  on  the 

day  of ,  186 — ,  said  Elizabeth  conveyed  by  a 

good  and  sufficient  deed  of  warranty  said  lot  to  said  Martha 
A.,  both  she  and  said  Elizabeth  and  the  defendants  being  igno- 
rant of  said  fraud ;  wherefore  the  plaintiff  ought  to  be  estop- 
ped to  set  up  any  claim  or  title  to  said  lot,  and  they  pray  judg- 
ment accordingly. 

The  plaintiff  demurred  separately  to  the  paragraphs  of  the 
answer  and  cross  complaint,  because,  as  he  alleged,  they  did 
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not  state  fects  sufficient  to  constitute  a  defence  to  the  com- 
plaint. 

The  demurrers  were  overruled,  and  the  plaintiff  excepted. 

Reply  by  general  denial.  There  was  a  trial  by  jury  and  a 
verdict  for  the  defendant  Martha  A.  Adkins,  on  the  cross 
complaint. 

A  motion  for  a  new  trial  was  made  by  the  plaintiff,  and 
overruled  by  the  court.  Final  judgment  was  rendered  for  the 
defendant  Martha  A.  Adkins. 

Two  errors  are  properly  assigned : 

1.  Overruling  the  demurrers  to  the  paragraphs  of  the  answer; 
and, 

2.  Refusing  to  grant  a  new  trial. 

The  complaint  states  two  grounds  for  relief:  1st.  It  asks 
for  partition  of  the  lands;  and,  2d.  It  asks  for  payment  of 
the  sum  of  eight  hundred  dollars,  expended  for  improvements 
made  on  the  land,  and  for  taxes  paid  thereon. 

The  first  paragraph  of  the  answer  and  cross  complaint,  con- 
ceding that  it  shows  a  sufficient  reason  why  the  plaintiff  should 
not  have  partition,  and  why  he  should  not  recover  for  the 
money  paid  for  improvements,  wholly  fails  to  show  any  reason 
why  he  should  not  recover  for  the  amount  paid  for  taxes.  It 
Btates,  "tint  the  money  paid  by  the  plaintiff  to  improve  said 
property  was  the  money  of  the  estate  of  said  Owen  Adkins, 
deceased."  Nothing  is  said  as  to  the  part  of  the  plaintiff's 
claim  arising  outof  the  payment  of  the  taxes.  The  paragraph 
is  liable  to  the  objection  that  it  attempts  to  answer  the  whole 
cause  of  action,  and  answers  only  a  part  of  it. 

The  alleged  last  will  and  testament  of  Owen  Adkins  was 
never  probated,  as  is  admitted  on  both  sides.  Although  dates 
are  omitted,  it  is  probable  that  Owen  Adkins  died  before  the 
statute  of  1852,  giving  the  widow  a  foe  simple,  took  effect. 

It  appears,  therefore,  that  the  widow  had  only  a  dower 

interest  in  the  twenty-one  acres  of  land.    The  town  lot  was 

conveyed  to  the  heirs  of  Owen  Adkins,  without  any  express 

mention  of  the  widow.    She  was,  however,  allowed  to  use  and 
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occupy  it  during  her  life,  in  connection  with  James  and  his 
wife,  who  occupied  under  an  agreement  with  her. 

The  first  paragraph  of  the  answer  is  relied  upon  as  showing 
that  the  mother  of  the  plaintiff  and  the  defendants  were 
induced  by  fraud  to  join  in  the  conveyance  of  the  twenty-one 
acres  of  land.  What  circumstances  are  alleged  to  show  the 
fraud?  It  is  alleged  that  the  plaintiff  "went  to  his  mother 
and  falsely  and  fraudulently  represented  that  it  would  be 
greatly  to  her  interest  to  join  with  said  children  in  conveying 
said  real  estate  of  said  deceased;  the  plaintiff  representing  to 
her  that  he  had  procured  the  consent  of  the  other  children  to 
such  sale ;  that  the  money  for  which  the  land  would  be  sold 
should  be  used  in  buying  her,  the  said  Elizabeth,  a  good  and 
comfortable  home." 

As  to  so  much  of  this  allegation  as  relates  to  the  opinion, 
expressed  by  the  appellant,  that  it  would  be  greatly  to  his 
mother's  interest  to  join  in  the  deed,  it  cannot  amount  to  a 
fraud  on  her,  because  it  was  merely  an  opinion,  and  not  a 
statement  of  a  fact.  Bish  v.  Bradford,  17  Ind.  490.  We 
do  not  see  how  the  children,  other  than  appellant,  could  have 
been  defrauded  by  this  representation,  for  the  same  and  also 
for  another  reason.  They  were  of  the  same  opinion,  and 
united  in  the  deed  to  carry  the  plan  into  effect,  and  it  is 
nowhere  alleged  that  such  an  arrangement  was  not,  as  it  was 
represented,  greatly  to  their  mother's  interest. 

As  to  the  part  of  the  allegation  which  relates  to  what  he 
would  do  with  the  money,  it  was  a  promise,  and  not  a  repre- 
sentation, and  did  not  tend  to  show  a  fraud.  Fouty  v.  Fouty, 
34  Ind.  433.  In  our  opinion,  the  court  should  have  sustained 
the  demurrer  to  this  paragraph  of  the  answer  and  cross  com- 
plaint. We  suggest  the  inquiry  whether  this  cross  complaint 
should  not  have  shown  with  greater  certainty  against  whom 
it  was  filed. 

The  second  paragraph  proceeds  on  the  ground  of  estoppel.  We 
are  of  the  opinion,  that  it  cannot  be  sustained  on  this  ground. 
It  states  that  the  plaintiff  pretended  that  he  had  been  appointed 
administrator,  etc.,  but  to  whom  he  made  such  pretence,  or  in 
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what  manner,  is  not  shown.  As  to  the  feet  of  the  probate  of 
the  will  and  his  appointment  as  administrator,  etc.,  there  was 
an  easy  mode  of  settling  the  question  by  an  inquiry  at  the 
proper  office.  The.  defendants  cannot  build  an  estoppel  upon 
this  foundation. 

The  alleged  agreement  on  the  part  of  the  plaintiff,  that  he 
would  cause  the  lot  to  be  conveyed  to  his  mother  in  fee  sim- 
ple, appears  from  the  allegations  to  have  been  made  by  the 
plaintiff  with  the  other  children,  and  not  with  the  mother. 
This  is  no  ground  for  an  estoppel.  If  the  plaintiff  did  not 
perform  this  promise,  the  remedy  would  be  upon  the  contract, 
if  there  is  any  remedy. 

The  questions  which  counsel  attempt  to  present  under  the 
second  assignment  of  error  cannot  be  decided.  The  motion 
for  a  new  trial  was  overruled  on  the  9th  day  of  June,  1873, 
and  ninety  days  were  given  in  which  to  file  the  bill  of  excep- 
tions. It  was  filed  on  the  13th  day  of  September,  1873.  After 
the  first  named  date,  there  were  twenty-one  days  in  June, 
there  were  thirty-one  in  July,  thirty-one  in  August,  and  thir- 
teen in  September,  making,  until  the  bill  of  exceptions  was 
filed,  ninety-six  days.    This  was  too  late. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded, 
with  instructions  to  sustain  the  demurrers  to  the  paragraphs 
of  the  answer  and  cross  complaint,  and  for  further  proceed- 
ings. 
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Town. — Marshal  of  Town, — Arrest  on  View. — False  Imprisonment — A  marshal      \±%    21 
of  an  incorporated  town  of  this  State  may  arrest  on  view  for  a  violation      I  43     19 
of  an  ordinance,  and  is  not  liable  in  damages  for  false  imprisonment  merely      wl   ®J 
because  he  made  the  arrest  without  warrant. 

8amb.— Streets.— Fbrt  Driving  on  /Streets.— An  incorporated  town  is  «"tiyyfotifl 
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by  gtatute  to  prohibit,  by  ordinance,  riding  or  driving  in  its  streets  faster 
than  an  ordinary  trot,  and  to  inflict  a  fine  therefor. 
Same. — Ordinary  2Vrf.— An  ordinance  of  an  incorporated  town  of  this  State 
inflicting  a  fine  upon  any  person  who  shall  wilfully,  etc.,  ride  or  drive 
animals  on  its  streets  "faster  than  an  ordinary- trot,1'  **  authorized  by 
statute,  and  is  not  unreasonable,  and  the  description  of  the  gait  is  not  vague 
or  uncertain. 

From  the  Clinton  Circuit  Court. 

A.  J.  Boone,  R.  W.  Harrison,  A.  E.  Gordon,  and  C.  & 
Wesner,  for  appellants. 

Pettit,  J. — This  suit  was  brought  by  the  appellee,  Henry 
J.  Hayward,  against  the  appellants,  James  Nealis  and  John 
R.  Crigler.  Nealis  was  the  marshal  of  an  incorporated  town, 
and  Crigler  was  a  justice  of  the  peace  in,  and  having  the  power 
to  try  and  punish  for  all  violations  of  the  ordinances  of,  the 
same  town,  and  the  suit  was  for  false  imprisonment.  The 
defendants  answered  separately  in  justification  of  the  arrest 
and  imprisonment.  Demurrers  for  want  of  sufficient  facts 
were  sustained  to  these  answers. 

It  is  urged  that  this  ruling  was  right,  first,  because  the  mar- 
shal had  no  right  to  arrest  on  view  a  person  violating  an  ordi- 
nance of  the  town  without  a  warrant.  On  full  consideration, 
we  have  decided  the  reverse  of  this  proposition.  Scircle  v» 
Neeves,  47  Ind.  289. 

A  marshal  of  a  town  has  the  same  power  and  right  to  arrest 
on  view,  for  a  violation  of  an  ordinance,  as  a  constable  has  for 
the  violation  of  a  law  of  the  State.     1  G.  &  H.  629,  sec.  42. 

It  is  claimed  that  the  town  had  no  power  to  make  the  fol- 
lowing section  of  an  ordinance: 

"Any  person  who  shall  wilfully  or  intentionally  ride  an 
animal,  or  drive  a  wagon,  carriage,  or  vehicle  of  any  kind, 
with  an  animal  or  animals  attached  thereto,  faster  that  an  ordi- 
nary trot,  except  upon  urgent  business  for  humane  purposes, 
in  said  town,  upon  conviction  thereof,  shall  be  fined  in  any 
sum  not  more  than  five  dollars." 

We  think  and  hold  that  the  following  provisions  of  our 
statute  fully  warrant  and  authorize  the  passage  of  this  ordi- 
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nance :  1  6.  &  H.  623,  sec.  22,  fourth,  sixth,  and  sixteenth 
clauses,  and  1  6.  &  H.  625,  sec.  *23. 

It  is  claimed  that,  if  the  town  had  power  to  pass  the  ordi- 
nance, it  is  void  for  uncertainty,  vagueness,  and  unreasonable- 
ness. We  do  not  think  so.  "  An  ordinary  trot"  is  easily  shown 
by  proof,  and  is  well  understood  by  any  man  who  has  seen 
horses  exercise  or  trot.  Nor  was  the  ordinance  unreasonable. 
A  town  like  and  as  large  as  Lebanon,  Boone  county,  Indiana, 
ought  to  be  protected  against  fast,  reckless,  and  rash  driving 
in  its  streets,  where  men,  women,  and  children  are  often  in  a 
helpless  condition  passing. 

We  hold  that  the  court  below  erred  in  sustaining  the  demur- 
rers to  the  separate  answers  of  the  defendants. 

There  are  other  questions  raised  in  the  after-part  of  the 
record,  but  we  do  not  pass  on  them,  because,  if  the  court  had 
properly  ruled  on  the  sufficiency  of  the  answers,  they  would 
not  have  been  in  the  record. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee,  with 
instructions  to  overrule  the  demurrers  to  the  separate  answers 
-of  the  defendants. 


Mabmont  v.  The  State. 

-CsDONAii  Law. — Sale  of  Intoxicating  Liquor  on  Sunday. — Where  a  society  or 
club  of  persons,  haying  a  treasurer  and  other  officers,  met  every  Sunday, 
and  each  person  on  becoming  a  member  paid  into  the  treasury  a  certain 
sum  and  monthly  assessments  thereafter,  to  form  the  basis  of  a  fund  to 
pay  expenses  and  for  relief,  and  the  treasurer,  by  order  of  the  club  and 
for  the  club,  on  each  Saturday  evening  purchased  a  keg  of  "  lager  beer/' 
an  intoxicating  liquor,  and  placed  it  in  the  hall  where  the  meetings  were 
held,  and  on  Sunday  whenever  a  member-desired  a  glass  of  beer  he  got  it, 
drank  it  on  the  premises,  and  delivered  to  the  treasurer  five  cents,  which 
money  was  placed  in  the  treasury  to  keep  up  the  funds,  to  pay  expenses, 
and  for  relief  for  sickness  and  other  mishaps  to  members; 

Eddy  that  the  delivery  of  a  glass  of  the  beer  under  such  circumstanoes  to  a 
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member  of  the  club,  and  receiving  five  cents  therefor  by  the  treasurer,  con- 
stituted  a  sale  by  the  treasurer,  as  agent  of  the  club,  within  the  meaning  of 
the  statute  of  1873,  prohibiting  the  sale  of  intoxicating  liquor  on  Sunday. 
ADMB98ION. — Criminal  Intent. — An  admission  in  an  agreed  statement  of  facts 
that  there  was  no  intention  of  violating  the  law,  followed  by  a  further 
admission  that  if  the  facts  admitted  constitute  a  violation  of  the  law,  then 
is  the  defendant  guilty,  otherwise  not,  will  not  release  the  defendant  from 
liability  because  of  a  lack  of  intention  to  violate  the  law. 


From  the  Marion  Criminal  Circuit  Court. 

N.  B.  Taylor,  F.  Band,  and  E.  Taylor,  for  appellant. 
J.  C  Denny,  Attorney  General,  R.  P.  Parker,  Prosecuting 
Attorney,  U.  Lee,  and  J.  B.  Elam,  for  the  State. 

Buskibk,  C.  J. — The  appellant  was  indicted,  tried,  and  con- 
victed, in  the  court  below,  for  selling  intoxicating  liquors  on 
Sunday,  and  permitting  them  to  be  drunk  upon  the  premises. 
The  court  overruled  a  motion  for  a  new  trial,  and  rendered 
judgment  on  the  finding. 

The  appellant  has  assigned  for  error  the  overruling  of  the 
motion  for  a  new  trial. 

It  is  contended  by  counsel  for  appellant,  that  the  finding  of 
the  court  was  not  sustained  by,  but  was  contrary  to,  the  evi- 
dence. 

The  case  was  tried  in  the  court  below  solely  and  exclusively 
upon  an  agreed  statement  of  facts,  which  was  as  follows : 

"1.  At  and  for  a  long  time  previous  to  the  day  named  in 
the  indictment,  the  defendant  was  a  member  and  the  treasurer 
of  an  association  of  German  citizens  of  the  city  of  Indianapo- 
lis, in  the  county  of  Marion,  in  the  State  of  Indiana,  consist- 
ing of  about  forty  persons,  united  together  for  sociable  and 
relief  purposes,  and  called  'The  Modock  Club/ 

"  2.  Each  person  becoming  a  member  of  6aid  society  paid 
into  the  treasury  the  sum  of  fifty  cents,  and  thereafter  a 
monthly  assessment  often  cents,  to  form  the  basis  of  a  fund 
for  payment  of  expenses  and  reliefs  of  said  society ;  and  the 
said  society  was  and  is  regularly  organized,  and  has  a  presi- 
dent, vice-president,  secretary,  and  treasurer. 

"  3.  Said  society  meets  regularly  on  the  first  day  of  the 
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week,  commonly  called  Sunday,  and  the  members  pass  the 
time  of  meeting  in  hearing  speeches,  and  discussions  on  divers 
subjects,  moral,  political,  and  historical,  reading  the  newspa- 
pers subscribed  for  by  the  association,  conversing,  smoking, 
and  taking  a  glass  of  lager  beer,  and  drinking  same,  when  they 
feel  disposed  thereto. 

"4.  The  meetings  of  said  association  are  held  in  Marmont's 
Hall,  a  building  on  the  south-west  corner  of  Illinois  and 
Georgia  streets,  in  the  city  of  Indianapolis,  in  the  said  county 
of  Marion,  in  said  State  of  Indiana,  and  no  persons  are  admit- 
ted to  6aid  meetings  except  its  members,  and  each  member  is 
furnished  with  a  pass-key  by  which  he  can  enter  the  hall  on 
the  days  of  meeting. 

"  5.  On  Saturday  of  each  week,  the  treasurer  of  said  associ- 
ation (who  is  the  defendant  in  this  indictment),  by  its  order, 
purchases  a  keg  of  Cincinnati  lager  beer,  which,  if  drank  in 
sufficient  quantities,  is  an  intoxicating  liquor,  for  the  said  asso- 
ciation, and  pays  for  it  out  of  the  society's  money,  the  pur- 
chase and  payment  thereof  being  always  made  on  Saturday, 
the  last  day  of  each  week ;  and  the  said  keg  is  on  Saturday 
placed  in  said  society's  hall. 

11 6.  At  the  meeting  on  the  first  day  of  the  week,  commonly 
called  Sunday,  when  a  member  of  said  association  desires  a 
glass  of  beer,  it  is  drawn  from  {She  keg  purchased  for  and 
belonging  to  said  association,  and  the  member,  for  whom  it  is 
drawn  and  who  gets  it,  delivers  to  the  treasurer  five  cents, 
which  is  placed  in  the  treasury  of  the  society,  and  the  treasu- 
rer  gets  no  part  of  it,  and  derives  no  gain  or  profit  whatever 
from  the  same ;  and  all  of  said  beer  left  after  said  meeting  is 
thrown  away. 

"  7.  The  said  money,  received  for  each  glass  of  beer  drawn 
for  and  used  by  a  member  of  said  association,  goes  into  the 
society's  treasury,  to  keep  up  its  funds  for  payment  of  expenses, 
procuring  refreshments,  and  for  reliefs,  which  expenses  are  for 
fuel,  rents  of  hall,  newspapers,  the  beer  used,  and  the  dona- 
tions or  reliefs  payable  to  each  member  of  said  association  who, 
from  sickness  or  other  mishaps,  may  require  assistance ;  and  a 
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standing  committee  from  the  members  of  said  society  is 
appointed  to  see  after  and  inquire  into  and  direct  the  payment 
of  necessary  reliefs  in  all  such  cases. 

"  8.  The  meetings  of  said  association  were  and  are  conducted 
in  an  orderly  manner ;  and  it  was  not  the  intent  of  said  society, 
in  its  organization,  nor  is  it  the  intent  of  its  members,  in  car- 
rying it  on,  to  violate  the  provisions  of  any  law  of  the  State 
of  Indiana. 

"  9.  On  the  day  named  in  the  indictment,  and  at  a  meeting 
of  said  society  at  and  in  its  said  hall,  the  defendant,  a  member 
and  the  treasurer  of  said  society,  at  the  request  of  the  said 
William  Grasson,  named  in  the  indictment,  "who  was  also  a 
member  of  said  society,  drew  a  glass  of  lager  beer  from  the 
keg  purchased  for  and  belonging  to  said  society  as  aforesaid, 
and  handed  it  to  said  Grasson,  who  drank  it  in  said  society's 
hall,  and  said  Grasson  handed  to  said  defendant,  as  such  treas- 
urer, five  cents,  which  defendant  immediately  put  into  the 
treasury  of  the  society,  for  its  use  and  purposes  aforesaid, 
deriving  no  gain  therefrom.  v 

"  10.  If  said  act  of  drawing  and  handing  said  glass  of  beer 
to  said  Grasson,  and  receiving  and  putting  said  five  cents  into 
the  treasury  of  said  society,  under  the  circumstances  aforesaid, 
constitute  an  unlawful  sale  of  intoxicating  liquor  for  the  pur- 
pose of  gain,  within  the  me&ring  and  under  the  provisions  of 
the  act  of  the  General  Assembly  of  the  State  of  Indiana,  of 
February  27th,  1873,  the  defendant  is  guilty,  and  if  otherwise 
he  is  not  guilty." 

It  is  very  earnestly  contended  by  counsel  for  appellant,  that, 
upon  the  agreed  statement  of  facts,  there  was  no  sale  of  intox- 
icating liquor  within  the  meaning  of  the  statute  upon  which 
this  prosecution  is  based;  but  conceding  there  was  a  sale,  the 
appellant  was  wrongly  convicted,  because  it  is  agreed  "  that  it 
was  not  the  intent  of  said  society  in  its  organization,  nor  is  it 
the  intent  of  its  members  in  carrying  it  on,  to  violate  the  pro- 
visions of  law  of  the  State  of  Indiana." 

Counsel  for  appellant  say :  "  To  sustain  the  conviction  in 
this  case,  the  defendant  must  have  sold  intoxicating  liquor  on 
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Sunday,  the  first  day  of  the  week,  to  William  Grasson ;  the 
sale  must  have  been  made  in  Marion  county,  Indiana;  it 
must  have  been  made  for  the  purpose  of  gain ;  and  the  defend- 
ant must  have  suffered  and  permitted  the  liquors  to  be  drunk 
in  the  building,  or  upon  the  premises  where  it  was  sold." 

It  is  conceded,  that  if  the  transaction  amounted  to  a  sale  for 
gain,  the  appellant  was  rightly  convicted  upon  the  first 
ground  stated.  To  constitute  a  sale,  there  must  be  a  passing 
of  the  right  or  title  to  property  for  money,  which  the  buyer 
pays,  or  promises  to  pay,  to  the  seller  for  the  thing  bought  or 
sold.  Noy  Max.  chap.  42;  Shep.  Touch.  244;  Williamson  v. 
Berry,  8  How.  495. 

Under  the  arrangement  as  agreed  upon,  the  keg  of  beer 
belonged  to  the  society.  The  appellant  was  the  agent  of  the 
society,  and  if  he  sold  in  violation  of  law  he  is  liable  to  be 
convicted,in  the  same  manner  and  upon  the  same  principle  as 
a  bar-tender  of  a  person  who  holds  a  permit  under  the  statute 
in  question  is  liable,  who  sells  in  violation  of  the  statute.  As 
the  keg  of  beer  when  purchased  belonged  to  the  society,  the 
question  arises  whether  the  society,  by  its  agent,  could  make 
a  valid  sale  of  such  beer  to' the  persons  composing  such  soci- 
ety. We  know  of  no  principle  of  law  which  prevents  it.  We 
know  that  it  is  the  daily  habit  of  partners  to  sell  the  firm 
property  to  the  persons  composing  the  firm,  and  quite  fre- 
quently the  members  of  the  firm  are  permitted  to  purchase 
such  goods  or  articles  as  they  may  need  at  cost. 

When  a  firm  purchases,  with  partnership  funds  or  upon 
credit,  a  sack  of  coffee  or  a  barrel  of  sugar,  the  coffee  or  sugar 
belongs  to  the  firm ;  but  when  a  part  of  each  is  taken  out  and 
transferred  to  each  member  of  the  firm,  either  for  cash  or  upon 
credit,  a  valid  transfer  has  been  effected  from  the  firm  to 
the  individual  members.  So,  while  the  beer  was  in  the 
keg,  it  was  the  common  property  of  the  society,  but  when 
a  portion  was  withdrawn  and  delivered  to  a  member  of  the 
society,  upon  credit  or  for  cash,  the  portion  so  withdrawn 
ceased  to  belong  to  the  society  and  became  the  separate  prop- 
erty of  the  member  so  receiving  it,  and  the  transaction  invested 
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him  with  the  power  to  drink  it  himself,  to  give  it  away,  to 
sell  it,  or  to  throw  it  away.  But,  says  the  learned  counsel  for 
appellant,  there  was  no  gain  or  profit  to  the  appellant.  It  is 
not  necessary  that  there  should  be  gain  or  profit  to  him.  It 
is  sufficient  if  the  sale  or  transfer  inured  to  the  benefit  of  his 
principal,  the  society.  It  is  agreed  that  each  member,  upon 
his  initiation,  paid  fifty  cents  and  thereafter  a  monthly  assess- 
ment of  ten  cents,  to  form  the  basis  of  a  fund  for  payment  of 
expenses  and  reliefs  of  the  society;  and  that  the  money 
received  for  each  glass  of  beer  drawn  for  and  used  by  a  mem* 
ber  of  said  association  goes  into  the  society's  treasury,  to  keep 
up  its  funds  for  payment  of  expenses,  procuring  refreshments, 
and  for  reliefs ;  which  expenses  are  for  fuel,  rents  of  hall, 
newspapers,  the  beer  used,  and  the  donations  or  reliefs  paya- 
ble to  each  member  of  said  association,  who,  from  sickness  or 
other  mishaps,  may  require  assistance ;  and  a  standing  com- 
mittee from  the  members  of  said  society  is  appointed  to  see 
after  and  inquire  into  and  direct  the  payment  of  necessary 
reliefs  in  all  such  cases.  We  are  not  informed  what  profits 
are  realized  from  the  sale  of  each  keg  of  beer,  but  it  must  be 
considerable,  or  the  proceeds  would  not  be  sufficient  to  pay 
expenses  and  furnish  the  necessary  reliefs  to  the  sick  and  unfor- 
tunate members  of  the  society. 

Parsons  on  Partnership  says :  "  Any  partnership  would 
probably  consent  that  a  partner  might  take  a  part  of  their 
goods  on  his  own  account,  and  would  charge  the  same  to 
him.  But  without  such  consent,  express  or  implied,  it  is 
quite  clear  that  he  can  appropriate  nothing  to  himself.  Every 
partner  owns  the  whole  partnership  property,  subject  to  the 
equal  ownership  of  every  other  partner ;  and  no  one  partner  can 
make  his  own  ownership  of  any  part  absolute,  and  relieve  it 
from  the  incumbrance  of  the  ownership  of  the  others  without 
their  consent."    Parsons  Partnership,  168. 

So,  in  the  present  case.  When  the  society  appointed  the 
appellant  its  agent  for  the  sale  of  its  beer  to  the  members  of 
the  association,  it  consented  that  each  member  might  become 
the  owner  of  such  portion  of  the  partnership  property  as  .he 
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might  be  willing  to  pay  for,  and  appropriate  it  to  his  indi- 
vidual use.  If  the  transaction  set  oat  in  the  agreed  state- 
ment of  facts  be  not  an  evasion  and  violation  of  the  law,  then 
a  number  of  persons  may  do  that  lawfully  which  if  done  by 
one  person  would  be  unlawful.  It  would  be  a  reproach  to  the 
law  and  its  administration,  if  a  combination  of  persons  could, 
by  such  an  arrangement,  evade  the  law  and  thwart  the  legis- 
lative will. 

Counsel  for  appellant  greatly  rely  upon  the  case  of  Com- 
monweaUh  v.  Smith,  102  Mass.  144.  In  that  case  the  facts 
were :  "  Several  persons  formed  a  club  of  which  the  defend- 
ant was  a  member ;  they  advanced  a  certain  sum  of  money 
each,  which  was  put  into  a  common  fund ;  the  defendant  was 
chosen  agent  of  the  club,  and  under  instructions  of  the  club 
purchased  liquors  and  refreshments  for  the  club;  the  fond 
was  taken  by  the  defendant  and  invested  for  them,  and  a  cer- 
tain number  of  checks,  of  the  amount  of  five  cents  each,  were 
delivered  to  each  member  of  the  club,  to  the  extent  of  the 
money  advanced  by  each ;  these  checks  were  transferable  only 
to  other  members  of  the  club ;  upon  presentation  of  the  checks 
by  any  member  to  the  defendant,  he  would  deliver  to  that 
member  liquor  of  the  club,  to  the  amount  of  the  check  pre- 
sented; on  several  occasions  the  defendant  had  delivered 
liquor  to  the  witness,  as  such  member,  upon  checks ;  upon  dis- 
tributing the  liquor  in  the  manner  aforesaid,  it  was  calculated 
that  the  liquor  would  so  far  overrun  the  amount  to  be  deliv- 
ered upon  the  checks,  as  to  leave  in  undelivered  liquor  about 
twenty  per  cent,  of  the  original  cost ;  and  the  defendant  was 
to  have  this  residue,  to  compensate  him  for  his  services  as 
agent,  and  for  the  use  of  his  room  by  the  club. 

"  Tho  presiding  judge,  in  view  of  all  the  evidence,  ruled 
that,  if  the  liquor  in  the  defendant's  possession  was  bought  by 
him  as  agent  of  the  club,  and  the  liquor  so  purchased  was  that 
of  the  club,  the  members  advancing  the  money  to  purchase 
the  same,  and  if  checks  were  distributed  to  each  of  the  mem- 
bers according  to  the  amount  advanced  by  each,  and  the 
defendant  was  a  member  of  the  club,  and  delivered  to  each 
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member  upon  presentation  of  such  checks,  from  time  to  time, 
the  amount  of  liquor  represented  by  such  checks,  that  would 
be  a  sale  by  the  defendant." 

The  court,  in  speaking  of  the  above  ruling  of  the  court 
below,  say :  "  One  of  the  rulings  of  the  learned  judge  of  the 
Superior  Court,  at  the  trial,  appears,  however,  to  have  been 
erroneous.  The  arrangement  described  in  the  bill  of  excep- 
tions for  the  formation  of  a  club,  the  purchase  of  liquors  with 
their  joint  funds,  and  their  distribution  among  the  members  by 
the  agency  of  the  defendant,  may  have  been  a  mere  evasion 
of  the  law.  Whether  it  was  really  so,  however,  was  wholly 
a  question  of  fact,  to  be  passed  upon  by  the  jury,  under  proper 
instructions.  The  court  was  not  warranted  in  assuming,  as  a 
matter  of  law,  that  it  was  necessarily  an  evasion,  or  that,  as  a 
matter  of  law,  the  facts  stated,  to  use  the  language  of  the  pre- 
siding judge, '  would  be  a  sale/  It  certainly  might  happen, 
and  not  unfrequently  has  happened,  that  a  number  of  persons 
unite  in  importing  wines,  or  other  liquors,  from  a  foreign 
country,  to  be  divided  between  them  according  to  some  agreed 
proportion.  It  could  not  seriously  be  contended  that  the  per- 
son who  should  receive  the  liquor  so  imported,  at  his  place*  of 
business,  and  make  or  superintend  the  division  among  the 
contributors  to  the  purchase-money,  is  a  seller  of  intoxicating 
liquors,  or  that  they  buy  the  liquors  of  him.  It  is  difficult  to 
see  how  it  could  make  any  difference  that  the  liquors  are  of 
various  kinds,  and  were  purchased  in  this  country  instead  of 
being  imported  from  abroad,  or  that  the  person  who  is  to 
make  the  distribution  delivers  them  in  small  quantities,  and 
keeps  his  account  by  means  of  tickets  or  checks.  If  the  liquors 
really  belonged  to  the  members  of  the  club,  and  had  beenpre- 
viously#purchased  by  them,  or  on  their  account,  of  some  per- 
son other  than  the  defendant,  and  if  he  merely  kept  the  liquors  foi 
them,  and  to  be  divided  among  them  according  to  a  previously 
arranged  system,  these  facts  would  not  justify  the  jury  in  finding 
that  he  kept  and  maintained  a  nuisance,  within  the  meaning  of 
the  statute  under  which  he  is  indicted.  There  would  be  neither 
-selling,  nor  keeping  for  sale.    On  the  other  hand,  if  the  whole 
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arrangement  were  a  mere  evasion,  and  the  substance  of  the 
transaction  were  a  lending  of  money  to  the  defendant,  that  he 
might  buy  intoxicating  liquors  to  be  afterward  sold  and 
charged  to  the  associates,  or  if  he  was  authorized  to  sell,  or 
did  sell,  or  keep  any  of  the  liquors  with  intent  to  sell,  to  any 
persons  not  members  of  the  club,  he  might  well  be  convicted* 
This,  however,  would  be  a  question  not  of  law  but  of  fact,, 
and  would  fell  wholly  within  the  province  of  the  jury." 

The  only  point  actually  decided  in  the  above  case  was,  that 
the  question  of  whether  the  arrangement  amounted  to  a  sale 
was  for  the  jury,  and  not  for  the  court,  and  that  the  court  in 
assuming  to  decide  the  question  usurped  the  province  of  the 
jury ;  and  for  this  error  the  judgment  was  reversed.  In  that 
case,  the  liquor  was  purchased  with  money  belonging  to  the 
club,  and  a  certain  number  of  checks,  of  the  amount  of  five 
cents  each,  were  delivered  to  each  member  of  the  club  to  the 
extent  of  the  money  advanced  by  each,  and  upon  the  presen- 
tation of  such  checks  the  defendant  would  deliver  to  that  mem- 
ber liquor  to  the  amount  of  the  check  presented.  In  that  case, 
the  defendant  received  no  money.  Nor  was  there  an  accu- 
mulation of  a  fund  for  the  payment  of  expenses  and  reliefs. 
The  illustration  given  by  the  court  of  the  importation  of  liquor, 
and  its  division  according  to  an  agreed  proportion,  applied 
with  much  greater  force  to  that  than  the  present  case.  It  is  quite 
obvious,  that  in  the  case  supposed  there  would  be  no  sale ;  but 
the  case  supposed  is  quite  different  from  the  one  now  in  judg- 
ment. The  present  case  was  tried  by  the  court,  and  its  deci- 
sion on  the  question  of  feet  is  entitled  to  the  same  weight  as 
the  verdict  of  a  jury. 

The  case  of  The  State  v.  Mercer,  32  Iowa,  405,  is  much  in 
point.  The  facts  are  stated  by  the  court  as  follows ;  "  From 
the  evidence  before  us  it  appears  that  there  existed  an  organ- 
ization called  the  '  Winterset  Social  Club/  the  object  of  which 
was  to  supply  its  members  with  intoxicating  liquors,  to  be  used 
as  a  beverage.  The  manner  in  which  this  club  carried  on  its 
operations  is  not  explained  further  than  it  is  shown  that 
defendant  had  possession  of  the  liquors  used,  and  sold  tickets 
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to  members  of  the  club,  which  were  exchanged  for  or  given  in 
payment  of  intoxicating  liquors  in  defendant's  house  by  the 
members  of  the  club  presenting  the  tickets.  The  liquors  were 
served  out  to  the  ticket  holders  and  members  of  the  club  by 
defendant.  Persons  became  members  by  signing  their  names 
in  some  book  (but  what  were  the  contents  of  the  book  does 
not  appear)  and  by  buying  tickets." 

Upon  the  trial,  the  defendant  offered  in  evidence  the  articles 
of  association  of  the  club,  but  they  were  excluded.  The  court 
say :  "  The  articles  of  association  are  not  in  the  abridgment 
of  the  record  before  us.  It  is  therefore  not  possible  for  us  to 
determine  that  they  were  material  and  admissible  as  evidence. 
But  if  we  are  to  consider  that  they  were  of  the  purport  as 
claimed  by  defendant's  counsel  in  their  argument,  we  must 
conclude  that  they  were  correctly  excluded  by  the  district 
court.  They  appear,  by  the  statement  of  counsel,  to  have 
been  nothing  more  than  the  foundation  of  an  organization,  the 
object  and  intent  of  which  was  to  evade  the  law  for  the  sup- 
pression of  intemperance,  a  rather  clumsy  device  by  which 
the  defendant  and  the  members  of  the  'Social  Club'  hoped  to 
defeat  that  law  and  establish  a  place  of  resort  where  they  could 
be  supplied  with  intoxicating  liquors  for  unlawful  use.  The 
fact  that,  under  the  arrangement  of  selling  tickets,  the  mem- 
bers of  the  club  became  the  owners  of  the  liquors  to  the  extent 
of  the  money  paid,  does  not  make  the  sale  of  the  liquors  in 
that  way  lawful.  The  act  of  selling  the  tickets  was  the  sale, 
in  fact,  of  the  liquors.  It  is  confessed  that  such  sales  were  for 
the  purpose  of  supplying  the  liquors  to  the  purchasers  to  be 
used  as  a  beverage." 

Having  reached  the  conclusion,  in  the  present  case,  that  the 
beer  was  the  property  of  the  club,  and  that  the  appellant  acted 
as  its  agent  in  making  the  sale,  the  ruling  in  the  above  case  is 
entitled  to  much  weight,  and  we  are  entirely  satisfied  that  the 
transaction  set  out  in  the  agreed  statement  of  facts  amounted 
to  a  sale  in  violation  of  the  law. 

But  it  is  claimed  that  the  conviction  of  the  appellant  was 
wrong,  because  it  was  admitted,  on  the  part  of  the  State,  that 
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*'  it  was  not  the  intent  of  the  said  society  in  its  organisation, 
nor  is  it  the  intent  of  its  members,  in  carrying  it  on,  to  violate 
the  provisions  of  any  law  of  the  State  of  Indiana/' 

An  eminent  writer  on  criminal  law  says :  "  The  doctrine 
of  the  intent,  as  it  prevails  in  the  criminal  law,  is  necessarily 
one  of  the  foundation  principles  of  public  justice.  There  is 
only  one  criterion  by  which  the  guilt  of  men  is  to  be  tested. 
It  is  whether  the  mind  is  criminal.  Criminal  law  relates 
only  to  crime.  And  neither  in  philosophical  speculation,  nor  in 
religious  or  moral  sentiment,  would  any  people  in  any  age 
allow  that  a  man  should  be  deemed  guilty  unless  his  mind  was 
fio.  It  is  therefore  a  principle  of  our  legal  system,  as  proba- 
bly it  is  of  every  other,  that  the  essence  of  an  offence  is  the 
wrongful  intent,  without  which  it  cannot  exist."  1  Bishop 
Crim.  Law,  sec.  287. 

While  the  doctrine  as  above  stated  is  unquestionably  the 
law,  in  its  application  to  the  facts  of  a  particular  case,  it 
encounters  and  is  somewhat  modified  by  certain  arbitrary  legal 
rules  which  it  has  been  found  necessary  to  establish,  in  order 
practically  to  administer  justice  among  men,  and  these  rules 
are: 

1.  That  every  man  is  presumed  to  know  the  laws  of  the 
•country  in  which  he  dwells;  or  in  which,  if  residing  abroad, 
he  transacts  business. 

2.  That  ignorance  of  the  law  excuses  no  man. 

3.  That  every  person  is  presumed  to  intend  the  natural  and 
reasonable  consequences  of  his  acts,  and  when  he  violates  a 
law  the  presumption  arises  that  it  was  wilfully  done. 

4.  That  ignorance  or  mistake  in  point  of  fact,  where  the 
person  has  been  misled  without  fault  or  carelessness  on  his 
part,  and  where  he  believes,  and  has  reasonable  ground  to 
believe,  a  certain  state  of  facts  to  exist,  is  excused  for  acts 
honestly  done  while  so  misled.  1  Bishop  Grim.  Law,  sec. 
301 ;  Squire  v.  The  State,  46  Ind.  459. 

The  appellant  is  presumed  to  have  known  the  law,  and  if 
he  did  not  it  is  no  defence.  There  is  no  pretence  that  there 
was  any  mistake  of  fact    The  appellant  having  done  an  act 
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in  violation  of  the  law,  the  presumption  is  that  the  act  was  done 
wilfully.  The  question  presented  for  our  decision  is,  whether 
such  presumption  is  overcome  by  the  admission  made  by  the 
State.  That  admission  is  to  be  construed  in  connection  with 
all  the  other  admitted  facts ;  and,  in  our  opinion,  it  cannot  be 
construed  as  an  admission  that  there  was  no  criminal  intent ; 
but  that  the  members  of  the  association  believed  that  their 
acts  were  not  in  violation  of  law,  and  that  the  appellant  was 
not  guilty  unless  the  facts  admitted  rendered  him  so.  This  is 
shown  by  the  last  admitted  fact :  "  If  said  act  of  drawing  and 
handing  said  glass  of  beer  to  said  Grasson,  and  receiving  and 
putting  said  five  cents  into  the  treasury  of  said  society,  under 
the  circumstances  aforesaid,  constitute  an  unlawful  sale  of 
intoxicating  liquor  for  the  purpose  of  gain,  within  the  meanings 
and  under  the  provisions  of  the  act  of  the  General  Assembly 
of  the  State  of  Indiana,  of  February  27th,  1873,  the  defend- 
ant is  guilty ;  and  if  otherwise,  he  is  not  guilty."  This  admis- 
sion removes  any  ambiguity  that  may  exist  in  the  admission 
with  reference  to  the  intent  of  appellant,  and  must  control. 
The  sole  question,  therefore,  for  our  decision  is,  whether  the 
transaction  as  agreed  upon  amounted  to  an  unlawful  sale  of 
intoxicating  liquor. 

Having  reached  the  conclusion  that  the  transaction 
amounted  to  a  sale,  we  must  necessarily  hold  that  it  was 
unlawful. 

The  judgment  is  affirmed,  with  costs. 


Blair  v.  Hamilton 

ContbacTv — Equitable  Assignment  of. — Tender. — Waiver  of. — A.  delivered  to  B. 
a  wagon,  in  pursuance  of  a  written  contract,  by  which  £.  agreed  to  pay  a 
certain  weekly  rent,  without  any  demand  therefor,  with  the  right  to  pur- 
chase within  a  given  time  at  a  stipulated  price,  and  in  case  of  his  election 
to  purchase  the  wagon,  all  rent  paid  was  to  be  credited  on  the  price  fixed. 
Bat  in  case  oi  any  failure  to  pay  the  weekly  rent,  it  was  provided  that  A*. 
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might  terminate  the  contract  without  notice,  and  take  possession  of  the 
wagon.  B.,  having  paid  the  agreed  rental  to  an  amount  exceeding  half  the 
purchase  price,  hut  being  in  arxear  on  the  rent  at  the  time,  sold  the  wagon 
to  C,  the  latter  undertaking  to  pay  to  A.  the  residue  of  the  sum  due  a» 
purchase-money.  A.  afterward  demanded  the  wagon  of  C,  who  offered  to- 
pay  the  remainder  of  the  agreed  purchase  price  the  next  morning,  hut  A. 
asserted  the  right  of  property  in  himself,  denied  the  right  of  B.  to  sell  the 
wagon,  and  notified  C.  that  he  would  not  receive  any  money  from  the  latter 
on  the  contract  with  B.  • 

Ildd,  that  the  contract  of  A.  with  B.  was  assignable,  and  that  the  sale  of  the 
wagon  by  B.  was  an  equitable  assignment  of  said  contract 

Held,  also,  that  the  refusal  of  A.  to  receive  the  residue  of  the  purchase- 
money  from  C,  at  any  time,  was  a  waiver  of  the  strict  tender  provided  fox 
by  the  contract. 

From  the  Montgomery  Common  Pleas. 

M.  D.  White  and  iJ.  B.  F.  Pierce,  for  appellant. 

"Wobden,  J. — This  was  an  action  of  replevin  by  the  appel- 
lant against  the  appellee,  for  a  wagon.  Issue,  trial  by  jury, 
verdict  and  judgment  for  the  defendant,  a  new  trial  being 
denied  to  the  plaintiff,  and  exception. 

The  case  is  before  us  on  the  evidence,  from  Which  it  appears 
that  the  plaintiff  was  the  original  owner  of  the  wagon ;  that 
he  and  one  Madison  Rominger,  who  was  a  son-in-law  to  Mrs. 
Hamilton,  entered  into  the  following  agreement  in  respect  to 
it,  viz. : 

"  Crawfobdsvtlle,  Ind.,  August  21st,  1871. 

"This  is  to  certify  that  I  have  this  day  rented  of  John  W. 
Blair  one  two-horse  wagon,  of  the  value  of  one  hundred  dol- 
lars, to  be  used  only  by  me  in  Montgomery  county,  Indiana, 
and  not  to  be  removed  therefrom  without  the  consent  of  said 
John  W.  Blair,  in  writing.  I  agree  to  pay  for  the  rent  of 
said  wagon  five  dollars  cash  in  hand,  and  five  dollars  per  week 
in  advance,  payable  on  Monday  of  each  succeeding  week,  at 
Crawfordsville,  Indiana,  without  any  demand  whatever  being 
made  therefor;  said  renting  may  be  terminated  at  the  option 
of  the  said  John  W.  Blair,  at  any  time,  if  the  rent  is  not  paid 
as  above  agreed.  I  agree  to  take  good  care  of  said  wagon 
and  keep  it  in  good  repair. 

Vol.  XLVIH.- 
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"  It  is  agreed  between  John  W.  Blair  and  M.  Rominger, 
that  if  the  said  Rominger  shall  desire  to  purchase  said  wagon 
he  may  have  the  privilege  of  so  doing  at  any  time  during  the 
continuance  of  said  renting,  by  the  payment  to  said  John  W. 
Blair  of  the  sum  of  one  hundred  dollars,  in  which  case  all 
sums  paid  for  rent  will  be  deducted  from  said  sum;  but  the 
privilege  to  purchase  said  \jagon  shall  in  no  way  interfere  with 
the  right  of  said  John  W.  Blair  to  control  said  wagon,  all 
property  remaining  in  him  the  same  as  though  this  privilege 
of  purchase  had  not  been  added  to  this  agreement  of  renting, 
until  the  purchase-money  is  paid  in  full. 

(Signed,)  his 

"Mad.  M  Rominger. 
mark. 

*  Attest:  J.  S.  Brown." 

Under  this  agreement,  Rominger  for  some  time  kept  and 
used  the  wagon,  and  at  various  dates,  from  September  4th  to 
November  6th,  paid  to  Blair  several  sums,  amounting  in  all  to 
sixty  dollars.  These  payments  were  endorsed  upon  the  con- 
tract.   Nothing  further  seems  to  have  been  paid. 

In  April,  1872,  Rominger,  being  about  to  go  away,  sold  the 
wagon  to  Mrs.  Hamilton  for  twenty  dollars,  she  agreeing  with 
him  to  pay  Blair  what  was  yet  due  him.  Shortly  after  this, 
Blair  went  to  see  Mrs.  Hamilton  about  the  wagon,  and  made 
a  demand  upon  her  for  it,  but  she  refused  to  give  it  up.  Blair 
did  not  specify  as  the  ground  of  his  demand  that  the  rent  had 
not  all  been  paid.  When  the  demand  was  made,  Mrs.  Ham- 
ilton told  Blair  that  she  had  not  the  money  then,  but  that  she 
would  procure  it  next  morning  and  pay  him  wHal  was  due  on 
the  purchase.  Blair  said  if  she  kept  the  wagon  she  would 
have  to  make  a  new  contract,  as  Rominger  had  no  right  to  it. 
He  also  said  that  he  would  not  take  the  money  at  all  from  her, 
but  that  he  would  have  the  wagon. 

This  is  the  substance  of  the  case  made  by  the  evidence. 
We  are  of  opinion  that  the  verdict  and  judgment  for  the 
defendant  were  right.  By  the  contract,  Rominger  was  to  have 
the  privilege  of  purchasing  the  wagon  at  any  time  during  the 
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continuance  of  the  renting,  and  in  that  event  whatever  rent  he 
had  paid  was  to  be  deducted  from  the  price  of  the  wagon.  He 
had  paid  sixty  dollars.  Then  he  sold  the  wagon  to  Mrs.  Ham- 
ilton, she  agreeing  with  him  to  pay  Blair  the  residue  of  the 
one  hundred  dollars.  Now  this  sale  to  Mrs.  Hamilton,  it 
seems  to  us,  clearly  transferred  to  her  whatever  right  Eomin- 
gcr  had  in  the  wagon.  She,  by  this  purchase,  stepped  into  the 
shoes  of  Eominger,  and  acquired  the  right  to  purchase  the 
wagon  on  the  terms  prescribed.  This  she  elected  to  do,  and 
evinced  her  election  by  offering  to  pay  the  appellant  the  amount. 
To  be  sure,  she  did  not  have  the  money  to  pay  on  the  day  the 
demand  was  made,  but  she  offered  to  pay  it  the  next  morning. 
Blair,  however,  refused  to  receive  the  money  at  all,  saying  that 
Eominger  had  no  right  to  the  wagon,  and  if  Mrs.  Hamilton 
kept  it  she  would  have  to  make  a  new  bargain.  He  did  not 
put  his  refusal  to  receive  the  money  the  next  morning  on  the 
ground  that  it  would  then  be  too  late,  and  that  he  was  entitled 
to  it  at  once,  but  upon  the  ground  that  he  could  not  be  com- 
pelled to  receive  it  at  all  from  her.  He  evidently  proceeded 
on  the  theory  that,  as  he  had  never  contracted  with  Mrs.  Ham- 
ilton, she  could  have  no  right  to  purchase  the  wagon  on  the 
terms  prescribed  in  the  contract  between  himself  and  Eominger. 
But  we  think  it  clear  that  the  right  to  purchase  vested  in 
Eominger  by  the  contract  was  capable  of  assignment,  and  that 
the  sale  of  the  wagon  by  Eominger  to  Mrs.  Hamilton,  she 
agreeing  to  pay  to  Blair  the  unpaid  purchase-money,  operated 
in  equity,  if  not  at  law,  to  such  assignment.  Blair,  by  his 
Tefiisal  to  receive  the  money  at  all,  not  objecting  that  it  was 
not  immediately  forthcoming,  and  by  disputing  Mrs.  Hamil- 
ton's right  in  the  premises,  waived  a  strict  tender  of  the  money. 
After  what  transpired,  a  tender  would  have  been  a  useless  for- 
mality. 

In  Skinner  v.  Tinier,  34  Barb.  333,  it  was  held  that  where 
a  party  to  an  agreement  gives  notice  to  the  other  party  of  his 
determination  not  to  perform  the  same  on  his  part,  performance 
by  the  party  receiving  such  notice  becomes  unnecessary. 

So,  in  the  case  of  Orary  v.  Smith,  2  Comst.  60,  it  was  held 
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that  where  the  vendee  in  a  contract  for  the  sale  of  lands  gave 
notice  to  the  vendor  of  his  refusal  to  perform  the  contract,  no 
tender  of  a  deed  by  the  vendor  was  necessary  to  sustain  a  bill 
for  specific  performance. 

See,  also,  Turner  v.  Parry,  27  Ind.  163,  and  Bartlett  v» 
Adams,  43  Ind.  447. 

Here,  Blair  gave  Mrs.  Hamilton  abundant  notice  that  he  did 
not  intend  to  be  bound  by  his  contract  with  Rominger,  thus 
assigned  to  her,  by  refusing  to  receive  the  money  from  her, 
and  telling  her  that  if  she  kept  the  wagon  she  would  have  to 
make  a  new  contract  for  it.  We  are  of  opinion,  that  the  appel- 
lant waived  a  strict  tender  on  the  part  of  Mrs.  Hamilton.  She 
was  entitled  to  the  wagon  on  the  payment  of  the  residue  of 
the  purchase-money.  This  she  offered  to  pay  the  next  morn- 
ing. The  appellant  refused  to  receive  the  money,  not  on  the 
ground  of  the  time  of  the  proposed  payment,  but  on  the 
ground  that  he  was  not  bound  to  receive  it  at  all,  and  let  Mrs. 
Hamilton  retain  the  wagon.  The  wagon  was  delivered  to 
Rominger  by  the  plaintiff,  under  the  contract  above  set  out, 
and  the  right  which  Rominger  had  passed,  as  we  have  seen,  to 
Mrs.  Hamilton.  Hence  her  possession  was  rightful  under  the 
contract,  and  not  tortious.  Upon  complying  with  the  contract, 
she  was  entitled  to  retain  the  possession.  This  she  offered  to 
do  the  next  morning,  and  the  plaintiff  did  not  object  to  the 
time  of  the  offered  performance.  Doubtless,  the  plaintiff  might 
have  entitled  himself  to  the  possession  of  the  wagon  by 
redemanding  it,  unless  the  residue  of  the  purchase-money  waa 
immediately  paid  or  tendered,  or  unless  such  payment  or  ten- 
der  was  again  waived.  But  the  action  was  brought  without 
any  such  new  demand,  and  we  think  the  plaintiff  was  not 
entitled  to  recover. 

The  judgment  below  is  affirmed,  with  costs. 
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Contract.— Statute  of  Frauds. — An  agreement  between  A.  and  B.  that  if  B. 
would  assist  A.  in  getting  a  lot  of  hogs  to  market,  he  should  have  as  his 
compensation  a  certain  share  of  the  profits  realised,  was  not  within  the 
statute  of  frauds. 

Akbest  of  Judgment. — If  a  complaint  contains  one  good  paragraph,  a 
motion  in  arrest  will  not  lie. 

Complaint. — Judgment  on. — If  one  of  two  paragraphs  of  a  complaint  is 
clearly  good  and  sustains  the  finding  and  judgment,  the  judgment  will 
not  be  reversed  because  the  other  paragraph  may  be  insufficient. 

From  the  Montgomery  Circuit  Court. 

M.  D.  White,  P.  S.  Kennedy,  and  W.  T.  Brush,  for  appel- 
lant 

Petttt,  J. — This  suit  was  brought  by  the  appellee  against 
the  appellant.    The  complaint  was  in  two  paragraphs. 

The  substance  of  the  first  is,  that  the  plaintiff  and  defend- 
ant were  partners  for  the  purchase  and  sale  of  a  large  lot  of 
Logs;  that  the  defendant  improperly  and  fraudulently  pur- 
chased the  hogs  in  his  own  name,  and  sold  them  for  a  large 
profit,  and  refuses  to  divide  the  profits  with  the  plaintiff. 

The  second  paragraph  sets  up  the  same  matters,  and  alleges 
that  the  defendant  agreed  that  if  the  plaintiff  would  help  to 
get  the  hogs  to  market  he  should  have  a  one-third  interest ;  that 
he  did  so  help  to  get  the  hogs  to  market ;  that  they  were  sold 
for  a  large  profit  by  the  defendant,  and  that  he  refuses  to  pay 
to  the  plaintiff  any  part  of  the  profits. 

The  question  of  the  sufficiency  of  the  complaint  is  raised, 
and  it  is  said  the  complaint  is  bad  because  it  does  not  show 
that  a  partnership  was  formed,  but  that  there  was  only  an  offer 
of  a  partnership.  In  this  the  counsel  are  mistaken.  The  first 
paragraph  has  these  words  and  allegation :  "  The  plaintiff  and 
defendant  entered  into  a  contract  of  partnership  for  the  pur- 
chase and  sale  of  three  hundred  and  one  hogs."  In  the  second 
paragraph,  the  plaintiff  says,  "  he  entered  into  a  contract  of 
partnership  with  defendant  for  the  purchase  and  sale  of  three 
.hundred  and  one  hogs." 
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It  is  objected  that  the  contract  set  up  in  the  second  paragraph 
of  the  complaint  is  void  under  the  statute  of  frauds.  We  do 
not  think  so.  We  do  not  understand  that  it  sets  up  a  contract 
for  the  sale  of  the  hogs,  but  a  contract  that  .if  the  plaintiff 
would  help  to  get  them  to  market,  he  should  have,  as  and  for 
his  reward  or  pay  for  his  services,  one-third  of  the  profits  made 
on  the  hogs.  But,  if  we  are  mistaken  in  this,  the  appellant 
was  not  injured,  for  the  first  paragraph  was  clearly  good,  and 
warranted  the  finding  and  judgment  in  the  case. 

There  was  no  demurrer  to  either  paragraph  of  the  complaint. 
There  was  a  motion  made  in  arrest  of  judgment,  but  for  what 
cause  or  reason  is  not  stated ;  but  we  think  it  was  for  the  insuf- 
ficiency of  the  complaint,  and  it  is  assigned  for  error  that  the 
complaint  is  insufficient. 

If  either  paragraph  of  the  complaint  was  good,  the  motion 
in  arrest  and  the  assignment  of  error  that  the  complaint  was 
insufficient  ought  not  to  prevail. 

The  only  other  question  presented  is  the  sufficiency  of  the 
evidence  to  sustain  the  verdict.  We  have  read  and  considered 
it,  and  though  it  may  be  and  is  to  some  extent  conflicting,  we 
think  it  reasonably  and  fully  sustains  the  verdict. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant,  with 
ten  per  cent,  damages. 

Petition  for  a  rehearing  overruled. 


Brown  v.  The  State. 

GaiHnrAii  Law. — Evidence. — Variance. — An  indictment  charging  an  unlaw- 
ful sale  of  intoxicating  liquors  to  A.  is  not  sustained  by  proof  of  a  joint 
sale  to  A.  and  B. 

From  the  Montgomery  Circuit  Court. 

L.  Wallace,  G.  D.  Hurley,  J.  M.  Thompson,  and  W.  2£. 
Thompson,  for  appellant. 
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J.  <7.  Denny,  Attorney  General,  A.  F.  White,  Prosecuting* 
Attorney,  and  E.  C.  Snyder,  for  the  State. 

"Wobden,  J. — This  was  an  indictment  of  the  defendant  for 
retailing  intoxicating  liquor  on  •  Sunday.  It  charges  that  the 
defendant,  on  the  6th  day  of  September,  1874,  that  being  the 
first  day  of  the  week,  commonly  called  Sunday,  at,  etc.,  "  did 
then  and  there  unlawfully  sell  to  one  James  Quinlan,  for  the 
sum  and  price  of  twenty  cents,  two  drinks  of  whiskey,  the 
said  whiskey  being  then  and  there  intoxicating  liquor." 

There  was  a  second  count  in  the  indictment,  which,  on 
motion  of  the  defendant,  was  quashed. 

The  defendant  pleaded  not  guilty,  and,  upon  trial,  was  con- 
victed, and  judgment  was  rendered  on  the  verdict,  over  a 
motion  by  defendant  for  a  new  trial. 

During  the  progress  of  the  case,  the  court  made  an  order 
revoking  the  defendant's  permit  to  sell  intoxicating  liquor. 

On  the  trial,  there  was  evidence  that  James  Quinlan  and 
John  Nolan  went  into  the  defendant's  saloon  on  the  day 
named,  and  drank  some  whiskey,  procured  from  the  defend- 
ant, but  whether  it  was  sold  or  given  to  them  was  disputed. 
The  court  gave  the  jury  the  following  instruction,  which  was 
excepted  to  by  the  defendant,  viz. : 

"If  Quinlan  and  Nolan  went  into  the  saloon  of  the  defend- 
ant on  the  Sunday  morning  in  question,  and  called  for  whiskey, 
intending  to  purchase  it  of  the  defendant,  and  the  defendant 
set  it,  the  whiskey,  out  to  them  in  the  regular  course  of  his 
trade,  intending  to  make  a  sale  to  them,  and  in  pursuance  of 
such  mutual  intention  he  delivered  the  liquor  to  them,  and 
they  accepted  it  and  drank  it,  this  would  constitute  a  sale ;  and 
if  the  refusal  of  the  defendant  to  take  the  money  was  an  after- 
thought, and  only  induced  from  the  fear  of  an  officer  of  the 
law  who  may  have  appeared  upon  the  scene,  it  would,  never- 
theless, be  a  sale,  and  defendant  could  collect  the  price  of  the 
liquor  in  an  action  at  law." 

This  charge,  if  it  has  any  significance  or  application  to  the 
case,  means  that  the  facts  enumerated  by  the  court  would  con- 
stitute such  a  sale  as  would  support  the  indictment  and  author- 
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ize  the  conviction  of  the  defendant,  all  other  necessary  facts 
being  proved.  The  jury  must  have  so  understood  it.  The 
court  will  not  be  presumed  to  have  intended  to  announce  a 
mere  abstract  proposition,  having  no  application  to  the  case. 
The  charge  is  erroneous,  in  this,  that  it  assumes  that  proof  of 
a  sale  made  by  the  defendant  to  two  persons  will  sustain  an 
indictment  for  a  sale  to  one  of  them.  A  sale  to  two  persons 
is  a  very  different  thing  from  a  sale  to  one  of  them.  Iseley  v. 
The  State,  8  Blackf.  403. 

"  Wherever  an  obligation  is  undertaken  by  two  or  more,  or 
a  right  given  to  two  or  more,  it  is  the  general  presumption  of 
law  that  it  is  a  joint  obligation  or  right.  Words  of  express 
joinder  are  not  necessary  for  this  purpose ;  but  on  the  other 
hand;  there  should  be  words  of  severance,  in  order  to  produce  a 
several  responsibility  or  a  several  right."     1  Parsons  Con.  11. 

We  need  not  here  trace  out  all  the  differences  between  a 
contract  with  one  person  only  as  the  party  of  the  one  part,  and 
a  joint  contract  with  two  or  inore  persons  as  the  party  of  the 
one  part.  Nor  need  we  discuss  the  consequences  that  flow 
respectively  from  each  of  such  classes  of  contracts.  They  are 
so  unlike,  that  if  one  joint  contractor  sue  alone,  others  being 
alive,  he  must  fail  upon  the  trial.  And  if  one  joint  con- 
tractor be  sued  alone,  he  may  plead  the  non-joinder  of  the 
others  in  abatement;  or,  if  it  appear  by  the  declaration  that 
there  are  other  joint  contractors  alive  who  are  not  sued,  he  may 
demur,  or  he  might  at  common  law  have  moved  in  arrest  of 
judgment,  or  have  sustained  a  writ  of  error.  1  Chitty  PL 
46. 

For  the  error  in  the  charge  given,  the  judgment  must  be 
reversed. 

This  view  renders  it  unnecessary  for  us  to  examine  the  reg- 
ularity of  the  order  revoking  the  defendant's  permit. 

The  judgment  below,  as  well  as  the  order  revoking  the 
appellant's  permit  to  sell  intoxicating  liquors,  is  reversed,  and 
the  cause  remanded  for  a  new  trial. 

Opinion  filed  May  term,  1874 ;  petition  for  a  rehearing  overruled  Novem- 
ber term,  1874. 
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Haggebtt  v.  Johnston. 

<f  JJWwda.— A  parol  agreement^  made  by  one  who  has 
purchased  the  interest  of  a  partner  in  the  partnership  property,  to  pay,  as 
apart  oi  the  consideration  for  the  property  purchased,  one-half  of  the 
debts  of  the  old  partnership,  may  be  enforced  against  such  purchaser  by 
the  holder  of  a  note  made  by  the  members  of  the  old  firm.  Such  agree- 
ment is  not  within  the  statute  of  frauds. 

From  the  Elkhart  Common  Pleas. 

J.  H.  Baker  and  J.  A.  8.  MUcheU,  for  appellant. 
W.  A.  Woods,  for  appellee. 

Buskibk,  C.  J. — The  questions  relied  upon  for  a  reversal 
of  the  judgment  in  this  case  arise  entirely  upon  the  first  par- 
agraph of  the  complaint.  That  paragragh  alleges  that  on  the 
10th  day  of  April,  1868,  Winebrenner  &  Baractt,  who  were 
trading  as  partners  under  that  name,  were  indebted  to  the 
appellee  in  the  sum  of  six  hundred  and  thirty-two  dollars, 
evidenced  by  a  note  executed  in  the  partnership  name;  that 
while  such  indebtedness  existed,  Winebrenner  sold  out  his 
interest  in  said  firm  to  the  appellant,  who,  as  a  part  of  the  con- 
sideration of  the  sale,  assumed  to  pay  Winebrenner's  share  of 
the  firm  debts,  Barnett  consenting  to  such  arrangement;  that 
the  new  firm  assumed  the  name  of  T.  Barnett  &  Co. ;  that 
afterward,  on  the  30th  day  of  September,  1869,  the  said  firm, 
in  consideration  of  the  aforesaid  agreement  and  understanding, 
assumed,  and  in  a  written  agreement  indorsed  on  the  back  of 
such  note,  agreed,  to  pay  said  note,  with  ten  per  cent,  interest 
thereon!  A  copy  of  the  note  and  a  copy  of  such  agreement 
were  made  a  part  of  and  filed  with  said  paragraph. 

The  appellant  answered  in  four  paragraphs. 

1.  The  general  denial. 

2.  Non  est  factum,  as  to  the  indorsement  on  the  back  of  the 
note. 

3.  That  the  note  sued  on  was  the  note  of  Winebrenner  & 
Barnett;  that  the  consideration  for  which  the  note  was  given 
was  money  loaned  by  the  appellee  to  said  firm  of  Winebrenner 
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&  Barnett ;  that  the  appellant  became  a  partner  with  Bar- 
nett, having  purchased*  the  interest  of  Winebrenner ;  that 
Barnett  made  the  indorsement  on  the  back  of  the  note  without 
any  authority,  and  without  appellant's  knowledge  or  consent, 
and  that  appellant  received  no  consideration  whatever  for  the 
making  of  said  indorsement ;  that  appellee  knew  that  the 
appellant  had  no  part  of  the  consideration  of  said  note,  and 
that  he  had  not  consented  to  the  endorsement  or  contract 
thereon  made;  and  that  the  appellee  and  Barnett  treated  it  as 
Barnett's  individual  debt  by  the  appellee's  taking  a  mortgage 
on  the  individual  property  of  Barnett,  to  secure  the  payment 
of  such  note. 

4.  That  the  appellant  and  Barnett  were  partners ;  that  by 
their  partnership  agreement  the  firm  was  not  to  borrow  money 
or  to  become  liable  for  borrowed  money ;  that  the  notes  in 
suit  were  given  for  money  loaned  by  the  appellee  to  Bar- 
nett for  his  own  use  and  benefit,  and  not  for  the  benefit  of  the 
firm;  that  Barnett  executed  a  mortgage  on  his  individual 
property  to  seeure  the  indebtedness,  and  that  in  consideration 
of  Barnett's  agreement  to  convey  a  lot  to  appellee  and  pay  o£F 
a  prior  mortgage  of  three  hundred  dollars,  appellee  agreed  to 
release  the  firm  from  any  liability  on  said  notes ;  and  that  said 
lot  had  been  conveyed  and  accepted  by  the  appellee,  who  still 
retained  the  possession  thereof,  and  the  said  three  hundred  dol- 
lars secured  by  the  said  prior  mortgage  had  been  paid. 

A  demurrer  was  overruled  to  the  second,  third,  and  fourth 
paragraphs  of  the  answer,  and  the  cause  was  put  at  issue  by  & 
reply  in  denial. 

The  cause  was  submitted  to  the  court  for  trial,  and  resulted 
in  a  finding  for  the  appellee.  The  court  overruled  a  motion 
for  a  new  trial,  and  rendered  judgment  on  the  finding. 

The  appellant  has  assigned  for  error  the  overruling  of  his 
motion  for  a  new  trial. 

It  is  claimed  that  the  court  erred  in  overruling  the  motion 
to  suppress  the  eighth  and  ninth  questions  and  answers  in  the 
deposition  of  Winebrenner,  which  were  as  follows : 

"Question  8.  What  were  the  terms  and  conditions  on  which 
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you  sold  your  interest  in  said  partnership  to  defendant  Robert 
J.  Haggerty?  and  state  whether  defendant  Barnett  knew  of 
your  sale,  its  terms,  and  conditions,  and  consented  ^hereto. 

"Answer  8.  I  sold  my  interest  to  defendant  Robert  J. 
Haggerty  for  twenty-five  hundred  dollars,  and  he  assumed 
with  Barnett  to  pay  all  the  partnership  debts,  and  I  was  to  be 
released  by  defendant  Haggerty  from  all  partnership  debts. 
Defendant  Barnett  knew  of  my  sale  and  its  terms  fUfed>eon- 
ditions,  and  consented  thereto. 

li  Question  9. '  State  particularly  what  arrangement  or  agree- 
ment was  made  as  to  payment  of  debts  of  Winebrenner  & 
Barnett,  who  was  to  pay  the  same,  whether  the  old  firm  or  the 
new  firm,  and  if  not  either,  then  who  was  to  pay  the  same. 

t{  Answer  9.  The  new  firm  was  to  pay  all  debts.  The  defend* 
ant  Barnett  was  present  when  I  sold  to  Robert  J.  Haggerty. 
The  agreement  at  that  time  was  that  the  new  firm  of  Hag- 
gerty &  Barnett  should  assume  and  pay  up  all  the  debts  of 
the  old  firm  of  Winebrenner  &  Barnett." 

It  is  contended  by  counsel  for  appellant  that  the  agreement 
sought  to  be  established  by  the  above  questions  and  answers 
is  within  the  statute  of  frauds.  It  is  argued  that  the  above 
evidence  does  not  bring  this  case  within  that  class  of  cases 
where  one  person  agrees  to  pay  his  own  debt  by  paying  the 
money  to  a  third  person,  because  the  appellant  did  not  agre& 
to  pay  a  certain  sum  for  the  interest  of  Winebrenner  in  the 
partnership,  and  that  instead  of  paying  it  all  over  to  Wine- 
brenner, he  agreed,  as  a  part  of  the  purchase  price,  to  pay  cer- 
tain specified  debts.  While  it  is  not  expressly  testified  that  the 
appellant  agreed  to  pay  one-half  of  the  firm  debts  as  a  part  of 
the  consideration  of  his  said  purchase,  we  think  the  agreement 
amounted  to  that,  in  substance.  The  appellant  agreed  to  pay 
twenty-five  hundred  dollars  in  money  to  Winebrenner,  and 
assumed  to  pay  his  share  of  the  firm  debts.  We  think  it 
plainly  appears  that  the  agreement  of  the  appellant  to  pay 
one-half  of  the  firm  debts  constituted  apart  of  the  considera- 
tion of  his  purchase.  He,  therefore,  agreed  to  pay  his  own 
debt,  but  instead  of  paying  directly  to  Winebrenner,  he  agreed 
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to  pay  certain  debts  to  third  persons.  It  is  the  settled  law  of 
this  State  that,  a  party  not  known  as  a  contracting  party,  but 
for  whose  benefit  the  contract  was  made,  may  maintain  an 
action  thereon.  Miller  v.  BiUiagsly,  41  Ind.  489,  and  author- 
ities there  cited. 

In  our  opinion,  the  present  case  fills  within  the  principle 
enunciated  in  Hardy  v.  Blazer,  29  Ind.  226,  which  ruling  seems 
to  be  fully  supported  by  the  authorities  there  cited.  Maule 
v.  Buchnell,  50  Pa.  St.  39. 

The  case  of  Shoemaker  v.  Eing,  40  Pa.  St.  107,  mainly 
relied  upon  by  counsel  for  appellant,  seems  to  be  somewhat  in 
conflict  with  the  rule  established  in  this  State  by  the  cases  of 
Hyer  v.  Norton,  26  Ind.  269,  Gross  v.  TruesdaU,  28  Ind.  44, 
and  Hardy  v.  Blazer,  29  Ind.  226,  and  the  cases  therein  cited, 
but  we  think  we  would  better  adhere  to  our  own  line  of  ruling. 

Having  reached  the  conclusion  that  the  parol  agreement  of 
appellant  to  pay  Winebrenner's  share  of  the  firm  debts  was 
not  within  the  statute  of  frauds,  we  need  not  decide  whether 
the  agreement  entered  on  the  note  by  Barnett  was  binding  on 
the  firm. 

It  is  next  insisted  that  the  finding  of  the  court  is  not  sup- 
ported by  the  evidence.  The  point  most  relied  on  is,  that  it 
is  not  shown  that  the  agreement  to  pay  the  firm  debts  consti- 
tuted a  part  of  the  consideration  of  the  purchase.  As  has 
been  seen,  we  have  reached  a  different  conclusion. 

It  is  further  claimed  that  the  evidence  does  not  show  that  the 
agreement  of  the  appellant  included  the  debt  due  the  appel- 
lee. The  appellant  testified  that  he  agreed  to  pay  all  the  part- 
nership debts  which  had  been  created  for  goods,  but  that  he 
<lid  not  agree  to  pay  debts  created  for  borrowed  money.  Wine- 
brenner,  on  the  other  hand,  testified  that  appellant  agreed  to 
pay  all  the  debts  of  the  firm,  without  reference  to  the  charac- 
ter of  the  indebtedness.  The  question  of  the  credibility  of 
these  witnesses  was  fairly  submitted  to  the  jury,  and  we  can 
not  disturb  such  finding. 

There  was  no  error  in  overruling  the  motion  for  a  new  trial* 

The  judgment  is  affirmed,  with  costs. 
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tubftn  et  ax.  17.  the  eagle  creek  and  little  white 
Lick  Gbavel  Road  Company  et  al. 

Gbavel  Boad. — Articles  of  Association — A  statement  oi  the  length  of  &  pro- 
posed gravel  road  is  not  required  by  the  statute  oi  1852  (1  G.  &  H.  474)  to 
be  inserted  in  the  articles  of  association. 

Same. — The  line  of  the  route  of  the  road,  and  the  place  to  and  from  which 
it  is  proposed  to  construct  the  same,  should  be  stated  in  the  articles  of  asso- 
ciation ;  but  the  designation  of  the  route  need  .not  be  very  specific,  for  the 
reason  that  the  exact  location  of  the  road  is  to  be,  or  may  be,  fixed  by  the 
directors  of  the  company. 

Aamtp — In  designating  the  line  of  the  route  and  the  termini  of  the  road,  it  is  not 
made  necessary  by  the  statute  to  use  the  name  of  the  state  and  county,  or 
either  of  them.  Articles  of  association  stating  that  the  company  is  organ- 
ized by  citizens  of  the  State  of  Indiana,  under  and  in  pursuance  of  its  laws, 
and  giving  the  beginning  point  in  a  section,  township,  and  range,  which 
the  court  will  judicially  notice  is  within  a  county  of  this  State,  and 
defining  the  course  and  distance,  sufficiently  show  the  county  and  State  in 
which  the  road  is  located. 

Same. — Assessors  of  Benefits. — It  is  the  duty  of  the  board  of  county  commis- 
sioners, by  the  act  of  May  14th,  1869,  to  appoint  three  freeholders,  one 
from  each  commissioner's  district,  to  assess  benefits  for  the  construction  of 
gravel  roads ;  and  when  the  county  board  has  granted  a  petition  for  the ' 
assessment  of  such  benefits,  it  is  the  duty  of  the  county  auditor,  without 
any  special  order  to  that  effect,  to  notify  the  assessors  to  proceed,  and  to 
report  their  assessment,  etc. 

Same. — Presumptions. — The  order  of  the  board  of  commissioners  for  an  assess- 
ment need  not  name  the  assessors.  They  may  be  presumed  to  have  been 
previously  appointed  by  another  order  of  the  board,  and  it  will  be  pre- 
sumed that  the  assessors  possess  the  required  qualifications,  and  it  need 
not  be  stated  in  the  order  granting  the  petition  that  they  do. 

Sake. — Assessor's  Oath. — By  the  statute,  the  assessors  are  required  to  take  an 
oath  of  office.  They  take  that  oath  for  all  cases  referred  to  them,  and  it 
is  not  necessary  that  they  should  be  sworn  in  each  case. 

Same. — Assessor's  Beport. — The  statute  provides  for  an  assessment  by  two  of 
the  assessors,  under  certain  circumstances ;  therefore,  in  an  action  to  enjoin 
the  collection  of  an  assessment  made  by  two  assessors,  it  will  bo  presumed, 
where  the  contrary  is  not  shown,  that  such  circumstances  existed  as  to  make 
it  proper  for  two  of  them  to  act. 

Same. — Assessor's  Affidavit. — The  affidavit  of  the  assessors  to  their  report  need 
not  be  subscribed  by  them.  Where  an  affidavit  is  not  required  by  a  statute 
or  some  rule  of  court  to  be  subscribed,  it  is  sufficient  if  it  is  shown  by  the 
jurat  of  the  proper  officer  to  have  been  sworn  to.    (Pettct,  J.,  dissented.) 

Same.— Extent  of  AssessmmU— Assessors  have  no  authority  to  assess  benefits 
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to  lands  lying  beyond  their  own  county ;  consequently,  where  one  of  the 
termini  of  the  road  is  at  a  county  line,  it  is  neither  necessary  nor  proper  for 
them  to  assess  benefits  against  lands  lying  beyond  such  termimu. 
Constitutional  Law. — The  constitutionality  of  the  statute  authorizing 
assessments  for  gravel  roads  has  been  often  affirmed  by  'former  decisions  of 
this  court,  and  is  no  longer  an  open  question. 

From  the  Hendricks  Circuit  Court. 

C.  C  Nave,  for  appellants. 

L.  M.  Campbell,  C.  W.  Smith,  and  R.  0.  Hawkins,  for  appel- 
lees. 

Downey,  J. — This  was  an  action  by  the  appellants  against 
the  appellees,  to  enjoin  the  collection  of  an  assessment  made 
on  the  lands  of  the  appellants  for  the  construction  of  the  road 
of  the  company,  under  the  act  of  May  14th,  1869. 

The  defendants  filed  a  demurrer  to  the  complaint,  on  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  and  the  demurrer  was  sustained  by  the  court.  This 
ruling  of  the  court  is  assigned  as  error,  and  under  that  assign- 
ment the  questions  arise  which  are  discussed,  and  which  we 
are  called  upon  to  decide. 

It  is  first  contended,  that  the  articles  of  association  of  the  com- 
pany are  invalid,  because  they  do  not  state  the  length  of  the 
proposed  gravel  road,  and  the  county  or  counties  in  which  or 
through  which  the  same  was  to  be  located,  and  the  State  in  which 
the  road  was  to  be  made.  The  statute  relating  to  the  subject 
is  the  first  section  of  the  act  of  May  12th,  1852.  1G.&E 
474.  It  provides  that  the  parties  wishing  to  organize  such  a 
company  shall  unite  in  articles  of  association,  setting  forth : 
1st.  The  name  which  they  assume.  2d.  The  line  of  the  route 
and  the  place  to  and  from  which  it  is  proposed  to  construct 
the  road.  3d.  The  amount  of  capital  stock,  and  the  number 
of  shares  into  which  it  is  divided.  4th.  The  names  and  places 
of  residence  of  the  subscribers,  and  the  amount  of  stock  taken 
by  each.  A  statement  of  the  length  of  the  road  is  not  required 
by  the  statute.  It  is  true  that  the  same  section  of  the  statute 
provides,  that  whenever  the  stock  subscribed  amounts  to  the 
sum  of  five  hundred  dollars  per  mile  of  the  proposed  road, 
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copies  of  the  articles  of  association  shall  be  filed  in  the  office 
of  the  recorder,  etc.  But  the  statement  is  not,  by  the  section, 
required  to  be  put  in  the  articles  of  association.  It  may  be 
otherwise  ascertained. 

It  is  clearly  required  that  the  line  of  the  route  of  the  road, 
And  the  place  to  and  from  which  it  is  proposed  to  construct 
the  same,  shall  be  stated  in  the  articles  of  association.  It  is 
stated  in  the  articles  in  this  case :  "  The  line  and  termini  of 
said  road  shall  be  as  follows :  beginning  at  the  north-west  cor- 
ner of  the  east  half  of  the  north-east  quarter  of  section  num- 
ber thirty-one  in  township  sixteen,  north  of  range  two  east,  in 
the  line  separating  said  section  thirty-one  on  the  south  from 
section  number  thirty  of  said  township  and  range  on  the  north, 
and  in  the  center  of  the  public  highway  running  over  said 
line ;  and  running  thence  east  on  and  over  said  road,  and  on 
and  over  a  prolongation  due  eastwardly  of  said  line  until  said 
highway  leaves  the  prolongation  of  said  line ;  and  thence  on 
and  over  the  prolongation  due  eastwardly  of  said  line  until  a 
stake  is  reached  two  chains  and  sixty-nine  links  west  of  south- 
east corner  of  section  number  twenty-six  in  said  township  and 
range ;  and  thence  in  an  irregular  south-eastwardly  direction 
a  distance  of  seven  chains  and  fifty-four  links  to  a  black  wal- 
nut stake,  in  the  line  running  north  and  south  between  sec- 
tions number  thirty-three  on  the  west  and  section  number 
thirty-six  on  the  east,  in  said  township  and  range,  and  nine 
feet  west  of  a  clump  of  linn,  or  basswood,  trees,  three  in  num- 
ber ;  thence  eastwardly  along  the  south  side  of  a  bayou,  or 
gully,  the  distance  of  seven  chains  and  eighteen  links,  to  a 
stake  in  the  west  bank  of  Eagle  creek,  and  after  crossing  said 
stream  a  distance  of  four  chains,  a  very  little  north  of  east,  to 
a  stake  in  the  north-west  corner  of  an  enclosed  field ;  and 
thence  due  east  until  it  reaches  the  Indianapolis  and  Browns- 
burg  gravel  road,  and  thence  to  terminus" 

The  introductory  part  of  the  articles  of  association  is  as  fol- 
lows: 

"  We,  the  undersigned,  citizens  of  the  State  of  Indiana,  for 
the  purpose  of  constructing,  owning,  and  maintaining  a  gravel 
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road  over  the  line  hereinafter  mentioned,  under  the  various 
acts  of  the  General  Assembly  of  the  State  of  Indiana,  and  the 
various  amendments  thereto,  hereby  join  in  the  following  arti- 
cles of  association  i" 

In  designating  the  line  of  the  route  and  the  termini  of  the 
road,  it  is  not  made  necessary,  by  the  statute,  to  use  the  name 
of  the  State  and  county,  or  either  of  them.  The  designation 
of  the  route  of  the  road  need  not  be  very  specifiq  or  exact,  for 
the  reason  that  the  exact  location  of  the  road  is  to  be,  or  may 
be,  fixed  by  the  directors  of  the  company,  as  will  be  seen  by 
reference  to  the  fourth  section  of  the  act.  That  section  says : 
"  The  directors  of  said  company  shall  proceed  to  locate  and 
lay  out  said  road/'  etc.  It  does  not  expressly  appear,  by 
naming  it,  in  what  county  the  road  is.  It  does  thus  appear, 
we  think,  that  it  is  in  the  State  of  Indiana.  The  company  is 
organized  by  citizens  of  the  State  of  Indiana,  and  under  and 
in  pursuance  of  the  statutes  of  the  State  of  Indiana.  We  think, 
also,  that  by  mentioning  the  section,  township,  range,  etc.,  of 
which  divisions  we  take  judicial  notice,  it  clearly  appears  that 
the  beginning  point  is  in  Hendricks  county,  Indiana.  The 
objection  made  to  the  articles  of  association  is  not  sustained. 

The  next  objection  is  predicated  upon  alleged  insufficiencies 
of  the  order  of  the  board  of  commissioners  directing  the  assess- 
ment to  be  made.  It  is  urged,  in  this  connection,  that  the 
county  or  counties  in  which  the  road  is  situated,  and  the  length 
of  it,  should  have  been  stated  in  the  order.  "We  do  not  think 
the  order  defective  on  this  ground.  The  line  of  the  route  is 
designated  by  the  mention  of  the  congressional  surveys,  as  we 
have  seen. 

It  is  further  objected,  that  the  order  does  not  name  the  three 
persons  who  were  appointed  assessors,  and  does  not  state  that 
they  were  freeholders  of  the  county,  and  that  they  severally 
resided  in  the  commissioners'  districts  of  the  county ;  that  the 
auditor  is  not  directed  to  notify  the  assessors  of  their  appoint- 
ment, and  to  proceed  to  view  the  lands  within  one  and  one-half 
miles  of  the  road,  and  of  both  ends  thereof  in  the  county ;  that 
it  does  not  order  them  to  make  a  list  thereof  and  assess  the 
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amount  of  benefits  that  would  result  to  each  tract,  etc.;  nor 
does  it  order  the  assessors  to  make  report  in  writing  to  the 
auditor  of  the  county,  with  their  affidavit  attached  thereto. 

We  think  most,  if  not  all,  of  these  objections  are  founded  on 
a  misconception  of  the  statute  on  the  subject.  Under  the  act 
of  May  14th,  1869,  Acts  1869,  Special  Session,  p.  73,  the 
board  of  commissioners  are  required  to  appoint  three  freehold- 
ers of  the  county,  one  of  whom  shall  reside  in  each  of  the  sev- 
eral commissioners'  districts,  whose  term  of  office  is  the  same 
as  that  of  the  commissioner  in  whose  district  he  is  appointed, 
who  are  termed  assessors  of  benefits  to  lands,  under  that  law, 
and  whose  duty  it  is,  upon  receiving  notice  from  the  county 
auditor,  to  make  all  assessments  under  the  act.  When  a  peti- 
tion has  been  filed  before,  and  granted  by,  the  board  of  com- 
missioners, it  is  the  duty  of  the  auditor,  without  any  special 
order  to  that  effect,  to  notify  the  assessors  to  proceed  to  make 
the  assessment,  and  it  is  their  duty  to  report  the  same  to  the 
proper  county  auditor,  without  any  special  order  or  direc- 
tion to  that  effect.  The  order  of  the  board  of  commission- 
ers need  not  name  the  assessors.  They  may  be  presumed 
to  have  been  previously  appointed  by  another  order  of  the 
board,  and  therefore  already  known  and  designated.  It  must, 
we  think,  be  presumed  that  the  assessors  possess  the  required 
qualifications ;  but,  at  all  events,  that  they  do,  need  not  be 
stated  in  the  order  of  the  board  allowing  the  petition.  We 
may  as  well  say,  while  on  this  subject,  that  we  do  not  think  it 
necessary  for  the  assessors  to  take  an  oath  for  the  discharge 
of  their  duties  in  each  case  referred  to  them.  By  the  second 
section,  they  are  required  to  take  "  an  oath  of  office ;"  but  we 
think  they  take  that  oath  for  all  cases  that  may  be  referred  to 
them  during  their  term  of  office. 

Various  objections  are  made  to  the  report  and  assessment 
of  the  assessors,  filed  with  the  auditor.  It  was  made  by  only 
two  of  the  appraisers,  without  showing  why  the  third  one  did 
not  join  in  it.  It  does  not  show,  it  is  urged,  that  the  assess- 
ors viewed  all  the  lands  within  one  and  a  half  miles  of  the 
Vol.  XLVTEL— 4 
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road  on  each  side  thereof,  and  within  the  like  distance  of  either 
end  thereof,  within  the  said  county  of  Hendricks,  nor  did  they 
make  a  list  thereof.  They  did  not  append  thereto  their  affi- 
davit or  affirmation  that  the  same  was  just,  Mr,  and  equitable, 
according  to  the  best  of  their  judgment  and  belief;  nor  is  it 
shown  by  said  report  that  the  lands  assessed,  or  any  part  of 
them,  are  in  Hendricks  county,  Indiana,  or  are  within  one 
find  a  half  miles  of  the  said  road,  etc. 

We  think  we  ought  to  infer  that  there  was  some  legal  reason 
why  the  report  was  not  signed  by  the  third  assesaor.  The  act 
provides  for  an  assessment  by  two  of  the  appraisers,  under  cer- 
tain circumstances,  and  we  may  presume,  in  the  absence  of 
any  allegation  to  the  contrary,  that  such  circumstances  existed 
as  made  it  proper  for  two  of  them  to  act.  It  is  not  stated  in 
the  complaint  that  such  circumstances  did  not  exist,  but  only 
that  the  report  did  not  show  that  fact 

The  report  is  signed  by  the  two  assessors,  and  followed  by 
this  statement: 

"  State  op  Indiana,  Hendricks  County,  ss. 

"Before  me,  William  M.  Hess,  auditor  in  and  for  said 
county,  this  the  14th  day  of  February,  1872,  Job  Hadley  and 
Charles  Lowden  made  affirmation  that  the  foregoing  assess- 
ment of  benefits  by  them  made  and  subscribed  to  is  fair,  cor- 
rect, and  just,  according  to  the  best  of  their  knowledge  and 
belief. 

"  Witness  my  hand  and  seal,  this  14th  day  of  February, 
1871.  Wm.  M.  Hess,  A.  H.  C."  [Seal.] 

We  have  decided  that  where  a  statute  requires  an  affidavit 
to  be  subscribed  and  sworn  to,  it  must  be  subscribed  by  the 
deponent.  Nave  v.  Bitter,  41  Ind.  301.  Where,  however,  an 
affidavit  is  not,  by  statute  or  some  rule  of  court,  required  to 
be  subscribed,  it  is  sufficient  without  being  subscribed.  Shd- 
ton  v.  Berry,  19  Tex.  154;  Crist  v.  Parks,  19  Tex.  234; 
Watts  v.  Womack,  44  Ala.  605 ;  Burrill  Law  Diet.,  title  Affi- 
davit ;  Hathaway  v.  Scott,  11  Paige,  173,  and  cases  cited ; 
Smart  v.  Howe,  3  Mich.  590. 

In  the  case  under  consideration,  the  report  is  signed,  and^ 
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&e  officer's  jurat  follows,  showing  that  the  oath  was  adminis- 
tered substantially  in  the  words  of  the  statute  relating  to  the 
form  of  the  affidavit  required. 

As  to  the  other  point,  with  some  hesitation,  we  hold  the 
report  sufficient.  The  order  of  the  board  of  commissioners 
required  the  assessors  "  to  assess  the  amount? of  benefits  to  each 
tract  of  land  within  one  and  one-half  miles  of  the  line  of  the 
road  of  said  petitioners,  on  either  side  thereof,  and  within  the 
like  distance  of  the  western  end  thereof,  to  wit,  of  the  road 
and  terminus,  described  as  follows,"  etc. 

The  report  is  as  follows :  "  To  William  M.  Hess,  auditor/1 
etc.  "  We,  Job  Hadley  and  Charles  Lowden,  two  of  the  assess- 
ors to  assess  gravel-road  benefits  for  said  county,  do  hereby 
make  report  of  our  proceedings  in  making  an  assessment  for 
the  Eagle  Creek  and  Little  White  Lick  Gravel  Road  Com- 
pany,  agreeably  to  an  order  of  the  board  of  county  commia- 
sioners  of  said  county,  at  their  December  term,  1870,  the  copy 
of  which  order  we  herewith  return.  After  examining  said 
lands,  we  make  out  the  following  as  our  schedule  and  assess- 
ment thereof."  Then  follows  the  list  containing  the  owners' 
names,  a  description  of  the  lands,  and  the  amount  assessed. 

It  may  be  necessary  to  state  that,  as  appears  from  the 
description  of  the  line  of  the  route  of  the  road,  the  east  end  is 
at  the  line  between  Hendricks  and  Marion  counties,  and  that 
the  assessors  had  nothing  to  do  with  lands  within  one  and  a 
half  miles  of  the  east  end  of  the  road,  as  they  could  only  assess 
lands  in  their  own  county.    Sec.  3.  of  the  act. 

The  question  as  to  the  constitutionality  of  the  act  allowing 
such  assessment  is  presented,  but  we  must  regard  that  question 
as  having  been  settled  by  former  decisions  of  this  court. 

It  is  also  alleged  that  the  company,  by  its  president,  has 
received  less  than  the  amount  assessed  as  benefits  on  the  lands 
of  four  persons  mentioned  in  the  complaint,  thereby  greatly 
increasing  the  liabilities  and  burdens  of  the  plaintiffs. 

The  board  of  directors  has  power  to  remit  all  or  part  of 
assessments,  or  give  additional  time  for  payment  thereof.  Sec 
14  of  the  act 
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We  think  there  is  no  sufficient  ground  stated  here  for  enjoin* 
ing  the  collection  of  other  assessments. 
The  judgment  is  affirmed,  with  costs. 

Petttt,  J.,  does  not  agree  to  so  much  of  the  foregoing 
opinion  as  holds  tljat  the  affidavit  need  not  be  subscribed. 

Petition  for  a  rehearing  overruled. 


48     62 
166    286 

48         52  w 

f  169      525  BlJRK   ET  AL.  V.  HlLL  ET  UX. 

Vendor  and  Purchaser. — Covenant, — Breach  of. — Highway. — Railroad. — A. 
tract  of  land  was  conveyed  with  covenants  of  title  and  against  incum- 
brances. At  the  time  of  the  execution  of  the  deed,  the  land  was  subject  to> 
the  right  of  way  of  a  railroad  and  of  a  public  street. 

Held,  that  these  were  easements  on  the  land,  and  their  existence  was  a  breach 
of  the  warranty  against  incumbrances. 

Same. — Inewnbrances. — Notice  to  Purchaser. — Effect  of. — A  grantee  can  recover 
upon  a  covenant  against  incumbrances,  although  he  had  full  knowledge 
of  the  existence  of  the  incumbrance  at  the  time  he  accepted  the  covenant. 

From  the  Montgomery  Circuit  Court. 

P.  &.  Kennedy  and  W.  T.  Brush,  for  appellants* 
J".  M.  Cowan  and  if.  D.  White,  for  appellees. 

Buskirk,  J.— The  sole  question  presented  by  the  record  is, 
whether  the  court  erred  in  sustaining  a  demurrer  to  the  com- 
plaint, which  is  as  follows: 

"  Matilda  Burk  and  Mary  E.  Thomas,  plaintiffs,  complain 
of  John  L.  Hill  and,  Mary  E.  Hill,  defendants,  and  say,  that 
said  defendants  on  the  25th  day  of  February,  1871,  by  their 
indenture  of  that  date  duly  acknowledged,  a  copy  of  which 
indenture  and  acknowledgment  is  filed  herewith,  marked  c  A/ 
conveyed  to  said  plaintiffs  the  following  described  lands  in 
Montgomery  county,  Indiana,  to  wit:  Beginning  at  a  point 
on  the  west  line  of  J.  A.  Powers'  out-lot  numbered  twenty- 
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four,  as  designated  on  the  plat  of  out-lots  laid  out  by  John 
Wilson  in  the  town  of  Crawfbrdsville,  sixteen  rods  south  from 
the  north-west  corner  of  said  lot  numbered  twenty-four,  at  a 
stake,  and  running  thence  west  one  hundred  and  eighteen  feet 
to  the  west  line  of  the  lot  at  present  owned  by  Myriok  Smith ; 
Ihence  south  eight  rods  to  a  stake ;  thence  east  one  hundred 
and  eighteen  feet  to  the  west  line  of  said  lot  numbered  twenty- 
four,  and  thence  north  to  the  place  of  beginning;  and  said 
plaintiffs  say,  that  said  John  L.  Hill  and  Mary  E.  Hill  in  said 
indenture  covenanted  and  agreed  with  the  said  plaintiffs  that 
they,  said  defendants,  were  lawfully  seized  of  the  premises 
hereinbefore  described,  and  had  good  right  to  convey  the  same, 
and  that  said  premises  were  free  from  all  incumbrances,  and 
that  they  would  warrant  and  defend  the  same  against  all  law- 
ful claims  whatsoever ;  and  plaintiffs  further  say,  that  at  the 
time  of  said  conveyance  to  them  by  said  indenture,  said  prem- 
ises were  not  free  from  all  incumbrances,  but,  on  the  contrary, 
the  south  half  of  said  parcel  or  tract  of  land  was  occupied  by  and 
incumbered  with  Franklin  street,  in  the  city  of  Crawfords- 
ville,  and  also  by  the  right  of  way  of  the  Indianapolis,  Bloom- 
ington,  and  Western  Railway,  which  were  and  are  permanent 
easements  on  said  south  half  of  said  tract  or  parcel  of  land;  by 
reason  of  which  plaintiffs  say  they  have  been  damaged  in  the 
sum  of  one  thousand  dollars,  for  which  they  demand  judg- 
ment." 

The  question  presented  for  decision  is,  whether  the  exist- 
ence of  the  easements  mentioned  in  the  complaint  constituted 
a  breach  of  the  covenant  against  incumbrances.  It  was  held, 
in  MedUr  v.  Hiatt,  8  Ind.  171,  that  incumbrances  on  real 
estate  conveyed  by  a  deed  containing  a  covenant  against  incum- 
brances are  not  presumed  to  be  excluded  from  the  operation 
of  the  covenant  because  their  existence  was  known  to  the  ven- 
dee at  the  time  of  the  execution  of  the  deed ;  and  to  produce 
such  exclusion,  there  must  be,  in  addition  to  such  notice,  some- 
thing in  the  transaction  of  sale  showingthat  the4  parties  did  not 
intend  that  the  incumbrance  should  be  within  the  covenant. 

The  court  also  held,  that  the  existence  of  a  mill-dam,  with 
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the  right  to  overflow  the  lands,  was  an  incumbrance,  and  a 
breach  of  the  covenant  against  incumbrances,  although  it  was 
known  to  the  grantee  at  the  time  the  deed  was  made. 

The  case  of  Beach  v.  JHUer,  51  111.  206,  is  directly  in  point* 
That  was  an  action  upon  the  covenant  in  a  warranty  deed 
against  incumbrances.  The  incumbrance  complained  of  was 
the  right  of  way  to  a  railroad  over  and  across  the  lands  con- 
veyed. We  make  an  extended  quotation  from  the  opinion  of 
the  court.    The  court  say : 

"  Was  this  right  of  way,  then,  an  incumbrance  upon  the 
land?  We  think  it  was.  It  is  true,  the  authorities  on  this 
question  are  not  harmonious,  but  we  think  the  current  holds 
such  an  easement  to  be  an  incumbrance,  and  that  they  are 
supported  by  the  better  reason. 

"  In  the  case  of  Prescott  v.  Trueman,  4  Mass.  627,  Chief 
Justice  Parsons,  in  delivering  the  opinion  of  the  court,  says: 
'  Thus  the  right  to  an  easement  of  any  kind  in  the  land,  is  an 
incumbrance.  So  is  a  mortgage.  So,  also,  is  a  claim  of  dower, 
which  may  partly  defeat  the  plaintiff's  title,  by  taking  a  free- 
hold in  one-third  of  it/  And  to  the  same  effect  are  the  cases 
of  Mitchell  v.  Warner,  5  Conn.  497,  and  Harlow  v.  Thomas, 
15  Pick.  68,  where  it  is  held  that  a  private  way  over  the  land 
is  an  incumbrance.  A  right  to  go  upon  the  land  to  clear  an 
artificial  water-course  has  been  so  held  (PresnoU  v.  WiUiamSf 
5  Metcalf,  433),  and  a  right  to  cut  timber  on  land  was  held 
to  be  an  incumbrance.     Oathcart  v.  Bowman,  5  Barr,  319. 

"  In  the  case  of  Kellogg  v.  IngersoU,  2  Mass.  97,  Chief  Justice 
Paesons  said,  in  delivering  the  opinion  of  the  court,  that '  the 
court  are  well  satisfied  that  the  road,  as  there  described,  is  an 
incumbrance  on  the  land  sold.  It  is  a  legal  obstruction  to  the 
purchaser  to  exercise  that  dominion  over  the  land,  to  which 
the  lawful  owner  is  entitled.  An  incumbrance  of  this  nature 
may  be  a  great  damage  to  the  purchaser,  or  the  damage  may  be 
very  inconsiderable,  or  merely  nominal.  The  amount  of  dam- 
age is  a  proper  subject  of  consideration  for  the  jury,  who  may 
assess  them,  but  it  cannot  affect  the  question  whether  a  public 
town  road  is  an  incumbrance  of  the  land  over  which  it  is  laid.9 
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"  Where  a  purchaser  acquires  the  fee  to  land  free  and  unin- 
cumbered, he  obtains  the  absolute  dominion  over  it,  and  may 
use  and  enjoy  it  by  appropriating  it  to  any  legitimate  use  he 
may  choose.  But  where  it  is  subject  to  easements  it  is  not 
free,  nor  can  he  enjoy  it  to  its  full  extent.  When  incumbered 
by  a  private  or  public  way  passing  over  it,  he  does  not  have 
.  absolute  dominion  over  it  as  he  would  were  it  not  under  such 
servitude.  With  the  easement  of  a  private  way,  the  person 
holding  it  can  use  and  enjoy  it  in  his  own  right  for  the  pur- 
poses of  the  way,  and  the  owner  of  the  fee  cannot  control  its 
use.  So  of  a  public  highway,  the  public  enjoy  the  right  to 
its  unobstructed  use,  in  defiance  of  the  owner  of  the  fee. 

"Where  property  is  free  from  such  servitudes,  ihe  owner 
may  use  and  appropriate  every  part  of  it  to  his  individual  and 
exclusive  use,  but  the  portion  occupied  by  such  easements  is 
not  in  any  sense  under  his  control  in  its  use  and  enjoyment, 
except  it  be  consistent  with  the  enjoyment,  and  without 
obstructing  those  having  the  easement  in  its  enjoyment. 

"  When  a  purchaser  obtains  title  by  deed  without  cove- 
nants, he  of  course  takes  it  subject  to  all  defects  and  incum- 
brances it  may  be  under  at  the  time  of  the  conveyance.  But 
where  a  person  insists  upon  and  obtains  covenants  for  title,  he 
has  the  right,  when  obtained,  to  rely  upon  them  and  enforce 
their  performance  or  recover  damages  for  their  breach.  The 
vendor  is  under  no  compulsion  to  make  covenants  when  he 
sells  land,  but  having  done  so  he  must  keep  them  or 
respond  in  damages  for  injury  sustained  by  their  breach. 

"Nor  is  it  a  release  or  discharge  of  the  covenant  to 
say,  that  both  parties  knew  it  was  not  true  or  that  it  would 
not  be  performed  when  it  was  made.  A  person  may 
warrant  an  article  to  be  sound  when  both  buyer  and  seller 
know  it  is  unsound ;  so  the  seller  may  warrant  the  quantity 
or  quality  of  an  article  he  sells  when  both  parties  know  that 
it  is  not  of  the  quality  or  does  not  contain  the  quantity  war- 
ranted. In  fact,  the  reason  the  person  insists  upon  covenants 
for  title,  or  a  warranty  of  quality  or  quantity,  is  because 
he  either  knows  or  fears  that  the  title  is  not  good  or  that  the 
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article  lacks  in  quantity  or  quality.  If  he  were  perfectly 
assured  on  those  questions,  he  would  seldom  be  tenacious  in 
obtaining  a  covenant  or  warranty. 

"  If,  then,  a  private  or  public  way  is  an  incumbrance,  and 
we  have  seen  that  it  is,  it  follows  that,  in  principle,  a  turnpike 
or  railway,  legally  located  and  running  over  a  piece  of  land, 
upon  the  same  ground  and  for  the  same  reasons  must  be  held 
to  be  an  incumbrance,  as  it  in  an  equal  or  greater  degree 
obstructs  or  incumbers  the  free  use  of  the  land.  And  a  per- 
son selling  land  thus  incumbered,  and  covenanting  that  it  is 
not,  must  be  held  to  perform  his  covenant  by  its  removal,  or 
respond  in  damages. 

"  We  are  aware  that  in  Pennsylvania  a  different  rule  obtains. 
But  in  that  State  the  government  and  subsequent  vendors 
allow  in  measurement  of  land  six  per  cent,  of  the  quantity, 
which  the  public  have  a  right  to  appropriate  for  highways 
without  compensation  to  the  owner. 

"  Such  being  the  case,  we  should  not  expect  to  find  their 
courts  holding  that  a  public  highway  was  such  an  incumbrance 
as  would  amount  to  a  breach  of  the  covenant  against  incum- 
brances. It  is  true,  the  court  does  not  place  the  decision  upon 
this  ground,  but  it  no  doubt  had  its  weight  with  the  court. 

"  And  it  is  true,  that  in  New  York,  in  the  case  of  Whitbeck 
v.  Cook,  16  Johns.  483,  Spencer,  J.,  in  delivering  the  opin- 
ion of  the  court,  expressed  a  strong  doubt  whether  a  public 
road  was  such  an  incumbrance. 

"  In  Maine,  New  Hampshire,  Connecticut,  Vermont  and 
Iowa,  their  courts  seem  to  have  followed  the  case  of  Kellogg 
v.  IngersoU,  supra,  and  are  opposed  to  the  doctrine  of  the 
Pennsylvania  courts. 

"  Although  the  fee  may  not  have  passed  by  the  deed  in 
this  case,  stil}  the  right  of  user  was  granted,  and  that  being 
vested  in  the  railroad  company,  and  they  having  its  exclusive 
use,  it  must  be  held  to  be  an  incumbrance,  within  the  cove- 
nants of  the  deed,  and  being  an  incumbrance,  it  operated  as 
a  breach  of  the  covenant,  and  gives  the  right  of  recovery." 

A  public  highway  is  held  to  be  an  incumbrance  in  all  the 
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New  England  states.  Bawle  Coy.  Title,  115-120, 4th  ed.,  and 
authorities  cited  in  the  notes. 

As  to  the  right  of  way  for  a  railroad  being  an  incumbrance, 
see  opinion  of  Redfield,  C.  J.,  in  Butler  v.  Oah}  27  Yt. 
739. 

It  was  held  in  Van  Wagner  v.  Van  Nbstrcvnd,  19  Iowa, 
422,  that  a  party  can  recover  upon  a  covenant  against  incum- 
brances, when  he  had  full  knowledge  of  the  existence  of  the 
incumbrance  at  the  time  he  accepted  the  covenant. 

It  was  held,  in  Barlow  v.  McKlnley,  24  Iowa,  69,  that  a  right 
of  way  for  a  railroad  was  an  incumbrance,  and  an  incumbrance 
was  defined  to  be  a  right  in  a  third  person  in  the  land  in  ques- 
tion to  the  diminution  of  the  value  of  the  land,  though  con- 
sistent with  the  passing  of  the  fee  by  the  deed  of  convey- 
ance. 

As  to  covenants  against  incumbrances,  see  3  Washb.  Real 
Prop.  391  to  396,  3d  ed. 

We  think  the  court  erred  in  sustaining  the  demurrer  to  the 
complaint. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  overrule  the 
demurrer  to  the  complaint,  and  for  further  proceedings  in 
accordance  with  this  opinion. 

Opinion  filed  May  term,  1874. 

On  Petition  for  a  Reheabino. 

Buskirk,  C.  J. — A  very  earnest  and  elaborate  petition  for 
a  rehearing  has  been  filed  in  this  case.  It  is  insisted  that  our 
ruling  is  in  direct  conflict  with  Scribner  v.  Holmes,  16  Ind. 
142.  That  case  does  not  seem  to  have  received  much  consid- 
eration.    The  opinion  is  as  follows : 

"  Per  Curiam. — This  case  was  tried  on  May  16th,  on  which 
day  a  motion  for  a  new  trial  was  overruled,  exception  taken, 
and  leave  given  to  file  a  bill  of  exceptions  in  thirty  days.  The 
bill  was  not  filed  until  July  6th.  That  was  too  late.  A  legal 
public  highway,  in  actual  use,  is  not  embraced  in  a  general 
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covenant  against  incumbrances.  It  would  be  unreasonable 
that  it  should  be.  See  Bawle  Cov.  141,  et  seq"  The  court 
having  held  in  that  case,  that  the  bill  of  exceptions  did  not 
constitute  a  part  of  the  record,  there  was  no  question  pre* 
sented  for  decision,  and  all  that  was  said  in  reference  to  what 
incumbrances  were  embraced  in  the  covenants  of  a  deed  waa 
obiter.  Although  what  was  said  was  in  direct  conflict  with 
the  well  considered  case  of  Medler  v.  Hiatt,  8  Ind.  171,  no 
reference  was  made  to  such  case.  Besides,  the  authority  cited 
does  not  sustain  the  ruling. 

Rawle,  after  referring  to  the  oases  of  Whitbeck  v.  Cook,  15 
Johns.  483,  and  Peterson  v.  Arthurs,  9  Watts,  152,  sayst 
"  But  whatever  weight  may  be  due  to  these  decisions,  it  can- 
not be  denied  that  the  current  of  authority  has  set  strongly 
the  other  way,  and  the  ruling  in  Kellogg  v.  IngersoU,  2  Mass* 
101,  has  been  approved  and  sustained  in  nearly  all  the  New 
England  States,  and  it  appears  to  be  definitely  settled  there 
that  a  public  highway  does  constitute  at  law  a  breach  of  this 
covenant.  And  in  a  very  recent  case  in  Illinois,  these  deci- 
sions have  been  approved  and  applied  to  the  case  where  the 
incumbrance  complained  of  was  the  right  granted  to  a  railway 
company  to  construct  their  road  across  the  land  conveyed." 

Counsel  also  refer  us  to  several  cases  in  Pennsylvania  in 
conflict  with  our  ruling.  In  the  original  opinion,  it  was  stated 
that  the  ruling  had  been  uniform  in  that  State  in  the  opposite 
direction,  and  the  reason  of  such  ruling  was  stated. 

In  Kutz  v.  McGune,  22  Wis.  628,  the  rule  as  it  exists  in 
Pennsylvania  is  approved  and  applied. 

On  the  other  hand,  our  ruling  is  supported  by  many  adjudged 
cases  which  were  not  cited  in  the  original  opinion,  and  which 
we  now  cite :  Hcrrich  v.  Moore,  19  Maine,  313 ;  Haynes  v. 
Young,  36  Maine,  557 ;  Lamb  v.  Danforth,  59  Maine,  322 ; 
Same  Case,  8  Am.  Rep.  426 ;  Pritchard  v.  Atkinson,  3  N.  H. 
335 ;  Butler  v.  Gale,  27  Vt.  739 ;  Clark  v.  Estate  of  Conroe,  38 
"Vt.  469 ;  Pariah  v.  Whitney,  3  Gray,  516 ;  Harlow  v.  Thomas, 
15  Pick.  66 ;  Sprague  v.  Baker,  17  Mass.  586 ;  Giles  v.  Dugro,, 
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1  Duer,  331 ;  Hubbard  v.  Norton,  10  Conn.  422 ;  Kellogg  v. 
Malin,  50  Mo.  496 ;  Same  Case,  11  Am.  Rep.  426. 

In  the  last  case  cited,  the  court,  after  referring  to  the  rule 
as  it  exists  in  the  New  England  States,  says :  "  Where  the 
question  lias  come  up,  the  same  doctrine  has  been  approved  in 
the  Western  States/'  The  court  then  reviews  the  cases  in 
Illinois  and  Iowa,  which  are  cited  in  the  original  opinion. 

Again,  it  is  said :  "  All  the  authorities  concur  in  holding 
that  an  easement  constitutes  an  encumbrance.  If  a  person 
acquires  the  fee  to  land  free  and  unencumbered,  he  obtains  tho 
exclusive  and  absolute  dominion  over  it,  and  may  use,  enjoy 
and  appropriate  it  to  any  purpose  he  may  see  fit.  But  if  it  is 
subject  to  an  easement  or  an  encumbrance  it  is  not  free,  nor 
can  he  enjoy  it  to  the  fullest  extent.  If  a  public  highway  or 
a  railroad  track  runs  over  it,  he  cannot  have  its  unobstructed 
enjoyment,  for  it  is  used  by  others  in  defiance  of  his  wilL 
When  a  purchaser  obtains  title  by  deed  without  covenants,  he 
of  course  takes  it  subject  to  all  defects  and  encumbrances  it 
may  be  under  at  the  time  of  the  conveyance.  But  if  he  insist 
upon  and  obtain  covenants  for  title,  he  has  the  right,  when 
obtained,  to  rely  upon  them  and  enforce  their  performance,  or 
recover  damages  for  their  breach.  The  vendor  is  not  com- 
pelled to  make  covenants  when  he  sells  land ;  but,  having  done 
so,  he  must  keep  them,  or  respond  in  damages  for  injuries  sus- 
tained by  their  breach.  Nor  is  it  a  relief  or  discharge  of  the 
covenant  to  say  that  both  parties  knew  it  was  not  true,  or  that 
it  would  not  be  performed  when  made.  A  person  may  war- 
rant an  article  to  be  sound  when  both  buyer  and  seller  know 
it  to  be  unsound ;  so  the  seller  may  warrant  the  quantity  and 
quality  of  an  article  he  sells,  when  both  parties  know  it  is  not 
of  the  quantity  or  quality  warranted.  The  usual  reason  why 
a  purchaser  insists  upon  covenants  for  titles  or  a  warranty  of 
quality  or  quantity,  is  because  he  fears  that  the  title  is  not 
good,  or  that  tho  article  lacks  either  in  quantity  or  quality." 

Then,  as  a  highway  or  railroad  located  and  running  over 
one's  land  is  an  incumbrance,  and  to  a  greater  or  less  degree 
obstructs  and  incumbers  the  free  use  and  enjoyment  of  the  land,. 
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it  follows  that  a  person  selling  land  thus  incumbered,  and  cov- 
enanting that  it  is  not,  must  be  held  to  perform  his  covenants 
by  its  removal,  or  respond  in  damages.  The  seller  may  pro- 
tect himself  by  excepting  such  incumbrances  from  the  opera- 
tion of  the  covenants  of  his  deed. 

We  think  our  judgment  is  sustained  by  the  weight  and  cnr- 
jent  of  modern  cases,  and  is  supported  by  the  better  reason. 

The  petition  is  overruled. 


LONGLOIS  V.  LONGLOIB  ET  AL. 

Descent.— Second  or  other  Subsequent  Wife.— Life  Estate.— The  proviso  in 
section  24  of  the  statute  of  descents  (1  G.  &  H.  295)  limits  the  right  of 
a  surviving  Becond  or  other  subsequent  wife,  the  husband  having  no  children 
by  her  but  having  children  alive  by  a  previous  wife,  to  a  life  estate  only 
in  the  third  of  the  lands  of  the  husband. 

Same. — Amendments  of  1853. — The  amendments  made  in  1853  (Acts  1853,  p. 
55)  to  sections  24  and  25  of  the  statute  of  descents  must  be  regarded  as 
in  force  from  the  time  of  their  publication  until  repealed  by  an  act  passed 
March  9th,  1867.  (Acts  1867,  p.  204.) 

Statute. — When  Amendment  does  not  Repeal  Former  Statute, — If  an  amend- 
ment does  not  change  the  original  law,  but  simply  adds  something  to  it, 
the  amendatory  law  will  not  operate  as  a  repeal  of  the  old  law. 

Same. — When  Amendment  does  Repeal  Former  Statute. — If  an  amendment 
changes  the  old  law  in  its  substantial  provisions,  it  must,  by  necessary 
implication,  repeal  the  old  law  as  far  as  they  are  in  conflict. 

Same. — Where  a  new  law  in  the  form  of  an  amendment  or  otherwise 
covers  the  whole  subject-matter  of  a  former  one,  and  is  inconsistent  with 
it,  and  is  evidently  intended  to  supersede  and  take  its  place,  it  repeals  jthe 
old  law  by  implication. 

Same.— Statute  of  Descents.— Amendments  of  1853.— The  amendments  made  in 
1853  (Acts  1853,  p.  55)  to  sections  24  and  25  of  the  statute  of  descents 
entirely  superseded  and  took  the  place  of  the  original  sections,  and  by 
implication  repealed  them. 

Same. — Repeal  of  Amendatory  Act.— When  the  above  amendatory  provisions 
of  1853  were  repealed  by  the  act  passed  March  9th,  1867  (Acts  1867,  p. 
204),  the  repeal  operated  as  a  revivor  of  the  original  sections  24  and  25  of  tto 
law  of  descents. 
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Same.— Statute  Coiulrued.— Section  802,  p.  336,  and  section  2,  p.  338,  2  G.  iV 
H.,  do  not  change  the  common  law  rule,  that  the  repeal  of  a  repealing  act 
operates  to  revive  the  original  act. 

From  the  Tippecanoe  Common  Pleas. 

J.  A.  Stein,  for  appellant. 

H.  F.  Blodgett  and  S.  T.  StaUard,  for  appellees. 

Worden,  J. — This  was  an  action  by  the  appellant  against 
the  appellees  for  the  partition  of  certain  real  estate.  The  facts. 
of  the  case  are,  in  brief,  that  the  appellant  is  the  widow,  and 
was  the  third  wife,  of  Peter  Longlois,  who  died  in  October, 
1871,  seized  of  the  lands  in  controversy,  and  leaving  several 
children  by  his  former  wife  or  wives,  and  a  grandchild,  but 
there  was  no  issue  of  his  marriage  with  the  appellant.  The 
appellant  claimed  one-third  of  the  land  in  fee,  but  the  court 
adjudged  that  she  was  entitled  to  a  life  estate  in  one-third 
thereof  only.  And  the  only  question  in  the  cause  is,  whether 
the  appellant  was  entitled  to  the  fee  simple  or  only  a  life  estate 
in  one-third  of  the  land. 

In  the  case  of  Mariindale  v.  Martindale,  10  Ind.  566,  it 
was  held  that  the  proviso  in  section  24  of  the  statute  of 
descents  (1  G.  &  H.  295)  limited  the  right  of  a  surviving 
second  or  other  subsequent  wife,  the  husband  having  no 
children  by  her  but  having  children  alive  by  a  previous  wife, 
to  a  life  estate  only  in  the  third  of  the  lands  of  her  husband* 

The  point  was  again  decided  in  the  same  way  in  Ogle  v. 
Stoops,  11  Ind.  380. 

The  question  again  came  before  the  court  in  the  case  of 
RockhiU  v.  Nekon,  24  Ind.  422,  and  was  again  decided  in  the 
same  way.  The  bench  in  the  meantime  had  been  changed. 
In  the  last  case,  the  court  evidently  entertained  some  doubt 
as  to  the  correctness  of  the  former  decisions,  but  they  said  that 
the  rule  therein  established  had  been  acquiesced  in  by  the  legis- 
lature through  three  general  sessions  and  one  special  session,  and 
ought  not  then,  in  their  opinion,  to  be  disturbed  by  this  court. 

These  cases  were  again  recognized  as  a  correct  exposition 
of  the  statute  in  the  case  of  Louden  v.  James,  31  Ind.  69. 
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The  counsel  for  the  appellant  has  filed  an  able  brief,  discuss- 
ing the  provisions  of  our  statute  bearing  upon  the  question,  in 
which  we  are  asked  to  overrule  the  former  adjudications  upon 
this  point.  We  are  of  opinion,  however,  that,  without 
entering  upon  any  discussion  in  respect  to  the  correctness  of 
the  previous  decisions  upon  this  point,  it  is  our  duty  to  adhere 
to  them.  If,  when  the  case  of  Rockhill  v.  Nelson  was  decided, 
the  court  ought  not  to  have  disturbed  the  previous  rulings, 
much  less  should  it  be  done  now,  as  sixteen  years  have  elapsed 
since  the  first  case  was  decided,  and  the  legislature  have  had 
abundant  opportunity  to  amend  the  law,  if  the  construction 
put  upon  it  does  not  reflect  their  will. 

But  it  is  also  claimed  by  the  counsel  for  the  appellant  that 
at  the  time  of  the  death  of  the  appellant's  husband,  section 

24,  above  noted,  had  been  legislated  out  of  existence,  and, 
not  being  in  force,  there  was  nothing  to  prevent  the  appellant 
from  taking  the  fee  in  accordance  with  sections  17  and  27  of 

the  statute. 

» 

An  act  approved  March  4th,  1853  (Acts  1853,  p.  55), 
amended  sections  18,  24,  25,  and  26  of  the  act  on  the  subject 
of  descents.  For  the  purposes  of  this  case,  it  will  only  be 
necessary  to  consider  the  amendments  made  to  sections  24  and 

25.  By  the  amendment  to  section  25,  the  surviving  widow 
or  widower  is  entitled  to  one-half  of  the  property,  in  the  case 
mentioned,  and  the  father  and  mother,  or  the  survivor  of  them, 
to  the  other  half;  or,  if  there  be  no  father  or  mother  living, 
the  one-half  is  to  go  to  the  brothers  and  sisters  of  the  deceased 
or  their  descendants,  if  any  there  be,  in  equal  shares ;  while 
it  is  provided  by  the  original  section,  that  three-fourths  shall 
descend  to  the  widow  or  widower,  instead  of  one-half  only, 
and  one-fourth  to  the  father  and  mother  jointly,  or  to  the 
survivor  of  them. 

There  is  such  a  substantial  difference  between  the  original 
and  the  amended  sections  that  they  cannot  both  stand  and  be 
in  force.  This  observation  is  made  with  a  view  to  a  point  to 
be  considered  hereafter. 

The    amendment    made    to    section    24    is    made    by 
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re-enacting  the  original  section  with  the  following  additional 
words  appended  to  the  same,  viz. :  "  And  if  he  have  a  child 
or  children  by  such  second  or  subsequent  wife,  then  to  all  hia 
children  in  equal  shares." 

The  effect  of  this  amendment  would  seem  to  be  to  give  the 
the  second  or  subsequent  wife  but  a  life  estate,  though  there 
were  children  of  that  marriage. 

But  amendments,  made  as  these  were,  were  held  to  be  void, 
for  want  of  compliance  with  the  constitution,  in  the  case  of 
Langdon  v.  Applegate,  5  Ind.  327.  From  that  time  until  the 
decision  in  the  case  of  The  Greeneastle  Southern  Turnpike  06. 
v.  The  State,  28  Ind.  382,  these  amendments  were  regarded  as 
inoperative  and  void.  But  in  the  latter  case,  which  has  been 
followed  in  several  subsequent  ones,  the  case  of  Langdon  v. 
Applegate  was  overruled.  Under  the  latter  rulings  on  the 
constitutional  question,  the  amendments  must  be  regarded  as 
having  been  in  force  from  the  time  of  their  publication  until 
they  were  repealed. 

But  the  legislature  interposed,  and  by  an  act  passed  March 
9th,  1867  (Acts  1867,  p.  204),  repealed  all  laws  theretofore 
passed  not  in  conformity  with  the  ruling  in  the  case  of  Lang- 
don v.  Applegate.  That  this  was  a  valid  repealing  act  has 
been  several  tigies  decided  by  this  court.  Leard  v.  Leard,  30 
Ind.  171 ;  Nebeker  v.  Bhoads,  30  Ind.  330;  DeMoss  v.  New- 
ton,  31  Ind.  219 ;  Lindsay  v.  Lindsay,  47  Ind.  283. 

But  it  is  insisted  by  the  appellant,  that  although  these 
amendments  may  be  repealed,  yet  their  repeal  did  not 
revive  or  again  bring  into  existence  the  original  sections  as 
they  stood  before  the  amendments.  In  the  case  of  Leard  v. 
Leard,  supra,  the  court  had  under  consideration  section 
25,  and  held  that  the  repeal  of  the  amendatory  act  of  1853 
left  the  law  of  descents  as  it  stood  under  the  act  of  1852. 
This  again  was  followed  in  the  case  of  Nebeker  v.  Bhoads,  but 
in  the  latter  case  the  point  is  not  expressly  mentioned.  In  the 
case  of  Leard  v.  Leard,  it  is  not  stated  how  the  conclusion  was 
arrived  at  that  the  repeal  of  the  act  of  1853  left  the  act  of 
1852  in  force.    We  think,  however,  that  a  law  purporting  to 
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be  an  amendment  of  an  another  law  may  operate  as  a  repeal 
of  the  original  law,  or  it  may  not.  If  an  amendment  does 
not  change  the  original  law,  but  simply  adds  something  to  it, 
the  amendatory  law  would  not  operate  as  a  repeal  of  the 
old  law.  Such  was  the  character  of  the  amendment  in  the 
case  of  Alexander  v.  The  State,  9  Ind.  337.  Where  an  amend- 
ment is  made  that  changes  the  old  law  in  its  substantial  pro- 
visions, it  must,  by  a  necessary  implication,  repeal  the  old  law 
so  far  as  they  are  in  conflict.  And  where  a  new  law,  whether 
it  be  in  the  form  of  an  amendment  or  otherwise,  covers  the 
whole  subject-matter  of  the  former,  and  is  inconsistent  with  it, 
and  evidently  intended  to  supersede  and  take  the  place  of  it, 
it  repeals  the  old  law  by  implication.  See  The  President,  etc., 
Pertv  and  Indianapolis  R.  R.  Co.  v.  Bradshaw,  6  Ind.  146. 

Now,  looking  at  the  amendments  of  sections  24  and  25,  it 
seems  to  us  clear  that  they  entirely  superseded  and  took  the 
place  of  the  original  sections,  and  by  implication  repealed 
thorn.  Then,  according  to  the  common  law,  when  these 
amendatory  provisions  were  repealed,  the  repeal  operated  as  a 
revivor  of  the  original  sections.  The  doctrine  is  the  same 
where  the  repeal  is  by  implication  only.  Lindsay  v.  Lindsay, 
supra.  Hence,  if  the  original  sections  were  repealed  by  impli- 
cation only,  they  were  revived  by  the  repeal  of  the  statute  that 
impliedly  repealed  them. 

It  is  insisted  by  the  appellant,  however,  that  the  common 
law  rule  above  mentioned  has  been  abrogated  in  this  State, 
and  reference  is  made  to  2  G.  &  H.  336,  sec.  802,  and 
338,  sec.  2.  The  first  section  cited  provides,  that  "  all  laws* 
inconsistent  with  the  provisions  of  this  act  are  hereby  repealed ; 
but  the  repeal  shall  not  operate  to  revive  any  former  act." 
This  section  is  a  part  of  the  code,  and  the  only  purpose  of  the 
provision  was  to  effectuate  the  repeal  and  to  prevent  the  repeal 
from  reviving  any  act  repealed  by  any  act  thereby  repealed. 
It  is  found  under  the  sub-title  of  "  Rules  of  Construction  and 
Repeal  of  Statutes,"  and  the  article  contains  rules  of  construc- 
tion as  well  as  the  above  quoted  repealing  clause. 

The  next  section  cited  is  contained  in  another  statute,  enti- 
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tied  "an  act  in  relation  to  the  construction  of  statutes  and 
the  definition  of  terms."  The  first  section  of  this  statute  pre- 
scribes several  rules  for  the  construction  of  all  statutes,  and 
the  second  section  is  as  follows : 

"The  foregoing  rules  of  construction  and  definitions  of 
terms  shall  be  in  addition  to,  and  part  of  those  adopted  in  the 
code  of  civil  practice,  and  together  with  those  shall  apply  ta 
all  statutes  or  acts  of  the  legislature." 

The  repealing  clause  in  the  section  above  set  out  is  neither 
a  rule  of  construction  nor  a  definition  of  terms.  It  was  a 
simple  repeal  and  a  provision  that  that  repeal  should  not 
revive  any  former  act.  It  was  not  intended  to  extend  beyond 
the  case  provided  for,  or  to  change  the  common  law  rule, 
except  as  to  the  repeal  therein  provided  for.  We  are  of  opinion, 
that  the  provisions  above  quoted  do  not  change  the  common 
law  rule. 

We  are  of  opinion,  therefore,  that  the  cases  of  Leard  v. 
Leardy  and  those  following  it,  were  correctly  decided  in  respect 
to  the  point  now  under  consideration,  on  the  principle  that  the 
repeal  of  the  amendatory  statute  operated  to  revive  the  former 
statute.  From  these  considerations,  it  follows  that  the  judg- 
ment below  was  right  and  must  be  affirmed. 

The  judgment  below  is  affirmed,  with  costs. 


Smith  et  al.  v.  Denman. 

Jubjsdiction. — Rutin. — The  heirs  of  a  decedent  were,  on  their  own  appli- 
cation, admitted  as  defendants  with  the  administrator,  to  contest  a  claim 
filed  against  the  decedent's  estate. 

Held,  that  they  could  not  afterward  object  to  the  jurisdiction  of  the  court 
over  them. 

Decedents'  Estates. — Claim. — Affidavit, — The  proper  court  has  jurisdiction 
of  a  claim  against  the  estate  of  a  decedent  although  the  same  be  not  sworn  to- 
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The  only  effect  of  a  failure  to  attach  the  statutory  affidavit  to  a  claim  is, 
that  no  costs  can  be  recovered  by  the  claimant.  The  statute  does  not 
require  that  the  affidavit  shall  allege  that  no  set-off  exists  against  the 
claim. 

Bill  op  Exceptions. — Pleading. — Striking  Out. — The  rulingof  the  court  below 
on  a  motion  to  strike  out  a  part  of  a  pleading  will  not  be  considered  on 
appeal,  unless  the  bill  of  exceptions  clearly  defines  the  matter  to  which  the 
motion  applied. 

Demurrer. — It  is  not  error  to  sustain  a  demurrer  to  a  paragraph  of  an 
answer  good  in  itself,  when  proof  of  the  matter  so  pleaded  is  admissible 
under  other  paragraphs  of  the  answer. 

Contract. — Parent  and  Child. — Care  and  Support  of  Parent — Implied  Promise. 
Where  a  parent  resides  in  the  family  of  a  child,  there  is  no  implied  con- 
tract on  the  part  of  the  parent  to  pay  for  services  rendered,  or  for  board, 
lodging,  or  clothing  supplied ;  but  a  liability  may  arise  from  an  express 
contract,  or  a  contract  to  pay  may  be  inferred  from  circumstances.  The 
relationship  rebuts  the  presumption  which  exists  in  other  cases  that  com- 
pensation was  intended,  and  the  circumstances  must  be  such  as  to  overcome 
the  presumption  which  arises  from  the  relationship  of  the  parties. 


From  the  Fountain  Common  Pleas. 

J.  McCabe,  G.  McWiUiams,  and  J.  W.  Cbpner,  for  appel- 
lants. 

S.  F.  Wood,  M.  D.  White,  and Dockterman,  for  appel- 
lee. 

Buskirk,  C.  J. — This  was  a  claim  by  the  appellee  against, 
the  estate  of  William  Denman,  deceased.  The  appellee  was 
the  administrator  of  such  estate. 

The  heirs  at  law  were,  upon  their  application,  made  defend- 
ants, and  answered  in  five  paragraphs.  The  second  paragraph 
was  stricken  out  in  part,  on  motion,  and  a  demurrer  was 
sustained  to  the  fourth.     There  was  a  reply  to  the  third. 

The  cause  was  tried  by  a  jury,  and  resulted  in  a  finding  for 
the  appellee.  The  court  overruled  a  motion  for  a  new  trial 
and  rendered  judgment  on  the  verdict. 

The  errors  assigned  are : 

1.  The  court  had  no  jurisdiction  over  the  subject  of  the 
action. 

2.  The  court  had  no  jurisdiction  over  the  parties  defend- 
ants. 
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3.  The  court  erred  in  overruling  the  demurrer  to  the  com- 
plaint. 

4.  The  court  erred  in  sustaining  the  demurrer  to  the  second, 
third,  and  fourth  paragraphs  of  the  answer. 

5/  The  court  erred  in  overruling  the  motion  for  a  new 
trial. 

There  is  nothing  urged  in  support  of  the  first  assignment  of 
error,  and  as  jurisdiction  is  expressly  conferred  by  statute,  we 
think  nothing  could  be  urged  against  the  jurisdiction  of  the 
court  over  the  subject  of  the  action.  Chidester  v.  Chidester, 
42  Ind.  469. 

We  think  the  appellants  ought  not  to  be  heard  to  say  that 
the  court  did  not  acquire  jurisdiction  over  them,  as  they  were 
made  defendants,  and  admitted  to  defend,  upon  their  own 
application. 

The  objection  urged  to  the  cause  of  action  is,  that  the  proper 
affidavit  was  not  filed.  The  affidavit  was  to  the  effect  that 
the  claim  was  justly  due  and  wholly  unpaid.  It  is  claimed 
that  the  affidavit  should  also  have  contained  the  averment  that 
there  was  no  offset  to  the  claim,  and  in  support  of  this  posi- 
tion reference  is  made  to  PuUey  v.  Perfect,  30  Ind.  379.  In 
that  case  the  court  say :  "  The  statement  consisted  of  a  copy 
of  a  note  given  to  the  appellee  by  the  decedent  on  whose 
effects  the  administration  was  had,  and  was  accompanied  by 
an  affidavit  that  the  claim  was  just  and  true  and  that  there 
was  no  oflset,  as  required  by  the  statute.  A  demurrer  was 
filed  and  overruled.  Judgment  for  the  appellee.  The  state- 
ment was  sufficient.     Orabb  v.  Atwood,  10  Ind.  322." 

In  that  case,  the  claim  consisted  of  a  note  executed  by  the 
decedent,  payable  to  the  order  of  Atwood  &  Co.  There  was 
nothing  showing  the  names  of  the  persons  composing  such 
firm.  The  court  held  the  claim  sufficient.  There  are  other 
questions  decided  in  that  case,  but  they  have  no  reference  to 
the  present  case. 

Section  3  of  an  act  approved  February  20th,  1855,  2  Q. 
&  H.  502,  provides,  "that  any  executor  or  administrator,  at 
any  time  before  final  settlement  of  the  estate  he  represents* 
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may,  in  his  discretion,  pay  any  claim  against  said  estate,  if 
such  estate  is  probably  solvent,  and  such  executor  or  adminis- 
trator shall  be  satisfied  that  such  claim  is  justly  due,  and  that 
no  valid  defence  exists  against  the  same/' 

The  above  section  was  intended  for  the  guidance  of  execu- 
tors and  administrators,  and  has  no  reference  to  the  filing  of 
claims  against  estates  of  decedents. 

The  fifth  section  of  said  act  provides,  "  that  after  this  act 
shall  have  taken  effect,  unless  every  claim  against  the  estate 
of^any  decedent  shall  have  the  affidavit  of  the  claimant  thereto 
attached,  which  affidavit  may  be  sworn  to  before  and  certified 
by  the  executor  or  administrator  of  such  estate,  to  the  effect 
that  the  same  is  justly  due  and  wholly  unpaid,  no  costs  shall 
be  recovered  by  said  claimant,  in  any  suit  for  the  recovery  of 
such  claim  against  such  estate,  or  the  executor  or  administra- 
tor thereof." 

By  the  above  section,  the  only  effect  of  the  failure  to  file  an 
affidavit  is,  that  the  claimant  shall  not  recover  any  costs* 
The  affidavit  required  is,  that  the  claim  is  justly  due  and 
wholly  unpaid.  We  know  of  no  statute  requiring  the  affida- 
vit to  contain  an  averment  that  there  is  no  offset  to  the  clairu, 
and  we  think  the  court  in  the  above  case  inaccurately  and 
unintentionally  used  the  words  "  and  that  there  was  no  offset." 
We  think  that  the  affidavit  attached  to  the  claim  in  the  present 
case  is  sufficient,  and  that  the  court  committed  no  error  in 
overruling  the  demurrer  to  the  complaint. 

No  question  is  presented  by  the  action  of  the  court  in  strik- 
ing out  a  part  of  the  second  paragraph  of  the  answer.  The 
question  is  not  reserved  by  a  bill  of  exceptions.  The  clerk 
informs  us  that  the  court  struck  out  so  much  of  the  answer  as 
is  argumentative,  and  overruled  the  motion  as  to  the  residue 
of  such  answer.  We  are  not  called  upon,  in  the  condition  of 
the  record,  to  determine  what  portion  of  the  answer  is  argu- 
mentative. 

When  the  record  was  filed  in  this  court,  it  showed  that  a 
demurrer  was  sustained  to  the  third  paragraph  of  the  answer* 
A  diminution  of  the  record  was  suggested,  and  a  certiorari 
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awarded,  and  the  return  made  thereto  shows  that  no  demurrer 
■was  filed  or  (Sustained  to  the  third  paragraph. 

The  fourth  paragraph  was  as  follows: 

"  Par.  4.  And  for  a  further  answer,  and  by  way  of  counter- 
claim, the  defendants  say,  that  during  the  lifetime  of  decedent, 
to  wit,  in  November,  1868,  the  said  plaintiff  induced  William 
Denman  and  his  wife  to  go  to  the  house  of  the  plaintiff,  they 
being  his  father  and  mother,  and  took  possession  of  the  money 
and  notes  and  all  the  effects  belonging  to  said  ¥m.  Denman, 
worth  about  one  thousand  two  hundred  and  ninety-two  dol- 
lars and  twenty-five  cents,  and  also  rented  and  received  the 
proceeds  of  the  farm  in  Montgomery  county,  Indiana,  owned 
by  said  William  Denman,  from  that  time  until  his  death  upon 
the  15th  day  of  June,  1871,  and  that  the  rental  value  of  said 
farm  was  one  hundred  and  fifty  dollars  per  year ;  and  that  by 
reason  of  the  foregoing  facts  he  is  indebted  to  the  estate  of 
William  Denman  in  the  sum  of  one  thousand  two  hundred 
and  ninety-two  dollars  and  twenty-five  cents,  for  which  the 
defendants  demand  judgment  and  the  proper  relief." 

The  first  paragraph  was  a  plea  of  payment. 

The  second  was,  that  William  Denman,  the  decedent,  was 
the  father  and  Polly  Denman  was  the  mother  of  the  plain- 
tiff, with  whom  they  lived  as  members  of  his  family. 

The  third  was,  that  the  plaintiff  was  indebted  to  the  dece- 
dent in  his  lifetime  in  the  sum  of  one  thousand  two  hundred 
and  ninety-two  dollars  and  twenty-five  cents,  for  money  had 
and  received  for  the  use  and  occupation  of  a  certain  farm,  and  for 
personal  property  sold  and  delivered  and  converted  to  the  use 
of  the  plaintiff,  a  bill  of  particulars  of  which  was  filed  with 
and  made  a  part  thereof,  which  sum  was  offered  to  be  set  off. 
The  bill  of  particulars  contained  items  for  money  received  for 
the  rent  of  the  farm  of  the  said  decedent  for  the  years  1869, 
1870,  and  1871. 

The  fifth  paragraph  of  the  answer  was  the  general  denial. 

The  question  presented  is,  whether  the  court  erred  in  eua- 
taining  the  demurrer  to  the  fourth  paragraph  of  the  answer* 
In  that  paragraph,  the  same  matters  were  pleaded  as  a  conn- 
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ter-claim  that  was  contained  in  the  third  paragraph,  which 
was  a  set-off.  We  do  not  deem  it  necessary  to  decide  whether 
the  matters  set  up  in  the  fourth  paragraph  constituted  a  coun- 
ter-claim/as  they  were  unquestionably  valid  as  a  set-off.  But 
conceding  that  they  constituted  a  valid  counter-claim,  the 
appellants  cannot  complain  of  the  ruling  of  the  court,  as  proof 
of  every  matter  pleaded  was  admissible,  and,  in  point  of  fact, 
was  admitted,  under  the  third  paragraph.  If  error  was  com- 
mitted, it  was  a  harmless  one,  as  it  did  not  in  any  manner 
prejudice  the  rights  of  appellants. 

We  next  proceed  to  inquire  whether  the  court  erred  in 
overruling  the  motion  for  a  new  trial. 

It  is  claimed  by  counsel  for  appellants,  that  the  court  mis- 
directed the  jury.  In  the  motion  for  a  new  trial,  all  the 
instructions .  are  complained  of,  but  in  argument  exceptions 
are  taken  only  to  the  fifth  and  eighth,  and  they  are  as  fol- 
lows: 

"5.  If  you  should  find  that  there  was  no  contract,  express 
or  implied,  existing  between  the  plaintiff  and  defendant,  for 
the  care  and  keeping  of  the  deceased  and  his  wife,  then  you 
should  not  find  for  the  plaintiff  on  this  branch  of  the  case. 

"  8.  One  of  the  counts  of  the  plaintiffs  is  based  upon  an 
implied  contract.  An  implied  contract  is  a  matter  of  infer- 
ence and  deduction  to  be  drawn  from  the  circumstances  sur- 
rounding the  case.  In  this  case  you  are  to  consider  from  the 
evidence  the  situation,  conduct,  the  relation  of  the  parties,  and 
all  the  circumstances  surrounding  this  case,  in  determining 
whether  an  implied  contract  existed  between  the  parties,  Wm. 
Denman  and  the  plaintiff." 

It  is  argued  that  the  above  instructions  are  erroneous, 
because  they  assume  that  a  contract  to  pay  a  reasonable  com- 
pensation might  be  inferred  from  the  circumstances.  It  is 
contended  by  counsel  that  where  a  child  resides  with  a  parent, 
or  a  parent  with  a  child,  there  can  be  no  liability  in  the  absence 
of  an  express  contract.  In  other  words,  that  in  such  a  case 
as  the  present  there  can  be  no  implied  obligation  to  make  com- 
pensation. 
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The  rule  is  settled  in  this  State,  that  where  a  child  contin- 
ues to  reside  with  his  parents  as  a  member  of  the  family,  after 
he  arrives  at  age,  or  where  the  parents  reside  in  the  family  of 
a  child,  there  is  no  implied  understanding  on  the  part  of  either 
to  pay  for  services  rendered,  or  for  board,  lodging,  or  clothing 
furnished ;  but  the  undertaking  may  arise  from  an  express 
contract  or  may  be  inferred  from  circumstances.  The  rela- 
tionship rebuts  the  presumption  which  exists  in  other  cases, 
that  compensation  was  intended,  and  the  circumstances  must  be 
of  such  a  nature  and  character  as  to  overcome  the  presumption 
which  arises  from  the  relationship  of  the  parties,  to  justify 
the  inference  that  compensation  was  intended.  House  v.  House, 
6  Ind.  60;  Adams  v.  Adams'  Adm'r,  23  Ind.  50;  Oauble  v. 
Byman,  26  Ind.  207 ;  King's  Adm'r  v.  KeUy,  28  Ind.  89 ;  Dau- 
benspech  v.  Powers,  32  Ind.  42 ;  Hays  v.  Me  Connell,  42  Ind.  285. 

In  our  opinion,  the  court  committed  no  error  in  giving  the 
instructions  complained  of. 

Finally,  it  is  insisted  that  the  verdict  is  not  supported  by 
the  evidence. 

It  appears  from  the  evidence  that  the  plaintiff  took  his  father 
and  mother  to  reside  with  him  in  their  old  age,  one  being 
eighty-six  and  the  other  eighty-seven  years  of  age.  Both 
were  badly  afflicted  with  a  complication  of  diseases.  They 
required  great  care  and  constant  attention,  which  they  received 
from  the  plaintiff  and  his  family.  It  was  shown  that  the  ser- 
vices rendered  to  Mr.  Denman  were  worth  ten  dollars  per 
week,  and  those  rendered  Mrs.  Denman  were  worth  fifteen 
dollars  per  week. 

The  evidence  in  reference  to  the  existence  of  a  contract  or 
agreement  for  compensation  was,  in  substance,  as  follows : 

William  Denman,  a  son  of  plaintiff,  testified :  "I  heard 
"William  Denman  say  to  the  plaintiff, '  Jackey,  I  want  you  to 
make  out  your  bill ;  what  do  you  charge?'  Plaintiff  said,  'two 
thousand  dollars/  l  Well,  I  will  pay  what  lean,  and  you  must 
make  the  rest  out  of  the  place/  " 

Samuel  Denman,  another  son  of  plaintiff,  testified :  "  The 
old  man  told  me  that  father  had  made  no  bill  for  keeping 
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them,  and  that  it  was  worth  two  thousand  dollars,  and  he 
would  pay  it,  and  that  he  must  make  the  rest  off  of  the  place; 
that  the  other  heirs  would  not  keep  him." 

Columbus  Denman,  another  son  of  plaintiff,  testified: 
"  Heard  William  Denman  say  he  expected  to  pay  the  plaintiff 
for  keeping  him  and  the  old  lady,  '  if  it  takes  every  dollar  I 
have  got.' " 

On  the  other  hand,  Mrs.  Catherine  Bowers,  John  Bofters, 
Abe  Hart,  and  Levi  Brown  testified,  that  plaintiff  had  said  to 
them  that  he  did  not  intend  to  charge  anything  for  taking 
care  of  his  father  and  mother. 

John  W.  Copner  testified  that  he  heard  plaintiff  say  he  felt 
it  his  duty  to  take  care  of  his  parents. 

There  was  much  evidence  as  to  the  value  of  the  personal 
property  and  rents  received  by  plaintiff  from  his  father.  There 
was  also  evidence  'as  to  the  amount  of  money  the  plaintiff 
received  from  his  father.  Many  witnesses  testified  as  to  the 
manner  in  which  the  plaintiff  and  family  took  care  of  the  old 
people,  and  what  such  services  were  worth. 

Having  reached  the  conclusion  that  the  evidence  was  suffi- 
cient to  justify  the  jury  in  finding  that  there  was  an  express 
contract,  it  becomes  unnecessary  to  decide  whether  the  cir- 
cumstances were  such  as  to  create  the  inference  that  there 
was  an  implied  contract,  and  we  decide  nothing  in  reference 
thereto. 

Under  the  long  settled  rule  of  practice  in  this  court,  we  can- 
not disturb  the  verdict  for  the  want  of  sufficient  evidence  to 
support  it. 

The  judgment  is  affirmed,  with  costs. 

Petition  for  a  rehearing  overruled. 
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Vendob  axtd  Purchaser. — Incumbrance. — A.  purchased  certain  real  estate, 
receiving  from  the  vendor  a  deed  of  conveyance  with  covenants  of  war- 
ranty against  incumbrances,  paid  part  of  the  purchase-money,  and  exe- 
cuted his  notes  and  a  mortgage  on  the  same  real  estate  to  secure  the  notes. 
The  lands  were  incumbered  when  so  conveyed  to  A.  to  an  amount  exceeding 
their  value.  A.  having  failed  to  make  the  deferred  payments,  his  mortgage 
was  foreclosed  and  judgment  rendered  against  him  on  the  notes,  without 
defence.  Suit  by  A.  to  enjoin  the  sale  under  such  foreclosure,  on  account 
of  such  prior  incumbrances. 

Meld,  that  A.  had  an  equitable  defence,  which,  under  the  code,  he  might  have 
asserted  when  sued  on  the  notes  and  mortgage,  but  having  failed  to  assert 
it  in  that  action,  his  suit  for  an  injunction  would  not  He. 

From  the  Lake  Common  Pleas. 

Jf.  Wood  and  T.  J.  Wood,  for  appellant. 
E.  C.  Field  and  J.  Barnard,  for  appellees. 

Downey,  J. — This  action  was  commenced  by  the  appellant 
against  the  appellees,  and  in  the  common  pleas,  on  demurrer 
to  the  complaint,  it  was  decided  that  the  facts  stated  therein 
did  not  constitute  a  cause  of  action.  This  ruling  of  the  court 
is  the  error  alleged. 

The  material  facts  stated  in  the  complaint  are  the  following : 
The  plaintiff  purchased  of  the  defendants  certain  real  estate, 
which  is  described  in  the  complaint,  and  received  a  warranty- 
deed  therefor ;  the  price  of  the  land  was  four  thousand  eight 
hundred  dollars ;  twelve  hundred  dollars  were  paid  down,  and 
promissory  notes,  with  a  mortgage  on  the  land  to  secure  the 
same,  were  executed  for  the  residue  of  the  price ;  the  notes 
were  each  for  four  hundred  dollars,  dated  November  25th, 
1866 ;  they  were  nine  in  number,  and  one  of  them  matured 
every  year  after  date,  until  they  were  all  due.  It  is  alleged 
that  the  plaintiff  had  paid  sixteen  hundred  dollars  on  the 
deferred  payments,  and  that  a  balance  of  about  one  thousand 
dollars  is  still  due  and  unpaid ;  that  the  defendants  foreclosed 
the  mortgage  and  obtained  a  judgment  and  order  for  a  sale  of 
the  mortgaged  premises ;  that  before  the  sale  of  the  laid  by 
the  defendants  to  the  plaintiff,  the  land  was  mortgaged  and 
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otherwise  incumbered  by  former  owners  thereof,  the  particu- 
lars of  which  are  stated  in  the  complaint,  and  which  are  alleged 
to  exist  on  the  records  in  the  recorders  office  of  the  county ; 
that  the  plaintiff  cannot  sell  said  land,  or  any  part  thereof, 
with  the  title  so  incumbered;  that  the  incumbrances  are  much 
more  than  the  value  of  said  land,  and  that  the  plaintiff  has  no 
money  to  pay  said  incumbrances,  or  the  half  thereof,  and  can 
not  pay  the  same ;  that  the  defendants  falsely  and  fraudulently 
represented  to  him  that  said  title  was  clear  of  incumbrances, 
and  the  plaintiff  bought  said  land  on  the  faith  of  that  repre- 
sentation; that  the  said  incumbrances  amount  to  about  six 
thousand  dollars ;  that  the  sheriff  has  an  execution  in  his 
hands,  issued  on  said  judgment,  and  is  about  to  sell  said  lands, 
etc.     Prayer  for  injunction,  etc. 

The  plaintiff  purchased  incumbered  real  estate,  took  a  war- 
ranty deed  therefor,  gave  notes  and  a  mortgage  for  part  of  the 
purchase-money,  and  at  the  maturity  of  the  notes,  or  part  of 
them,  allowed  a  judgment  to  be  taken  against  him  for  the 
amount  due,  without  setting  up,  in  any  way,  the  objection  to 
the  title  which  he  now  urges.  He  has  no  other  ground  on 
which  to  predicate  his  action  than  he  then  had  on  which  ta 
base  a  defence  to  the  action  to  foreclose  the  mortgage. 

"We  need  not  decide  what  would  have  been  his  rights  had  he 
paid  off  the  incumbrances  after  the  rendition  of  the  judgment 
against  him.  But  for  the  purpose  of  making  any  defence, 
which  he  now  claims  the  right  to  make,  he  has  had  his  day  in 
court. 

Counsel  for  the  appellant  say,  that  "  where  the  incumbrance 
exceeds  the  amount  of  unpaid  purchase-money,  an  injunction 
will  be  granted  against  the  collection  of  the  same  until  the 
incumbrance  is  reduced  to  an  amount  equal  to  the  amount  of 
unpaid  purchase-money,"  and  cite,  in  support  of  the  doctrine, 
Arnold  v.  Curl,  18  Ind.  339,  Buell  v.  Tate,  7  Blackf.  55, 
Wiley  v.  Howard,  15  Ind.  169,  and  some  other  cases  to  the 
same  effect. 

Had  the  appellant  sought  this  relief  in  the  action  to  fore- 
close the  mortgage,  it  seems  to  us  that  he  might  have  sue- 
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ceeded.  But  this  he  did  not  do,  but,  on  the  contrary,  suffered 
the  opportunity  to  pass  by  unimproved.  Although  injunctive 
relief  was  granted  in  equity,  and  not  at  law,  prior  to  the  adop- 
tion of  the  code,  and  although  after  a  judgment  at  law  there 
might  have  been  an  injunction  granted,  on  equitable  grounds, 
to  prevent  the  collection  of  the  judgment,  the  rule,  under  the 
code,  is  changed,  and  the  party  may,  in  the  same  court  and  in 
the  same  action,  set  up  all  his  defences,  whether  legal  or 
equitable.  Civil  code,  sec.  56,  third  clause.  "We  think  not 
only  that  the  party  may  do  so,  but  that  he  is  bound  to  do  so, 
or  lose  the  benefit  of  such  defences,  for  it  is  a  rule  of  law  that 
the  judgment  of  a  competent  tribunal  not  only  settles  the 
matter  between  the  parties  as  to  the  defences  made,  but  also  as 
to  such  others  as  might  have  been  made.  Fischli  v.  Fischli, 
1  Blackf.  360;  and  see  Hardy  v.  Stone,  23  Ind.  597,  and  cases 
there  cited. 

Conceding  that  the  appellant,  when  sued  on  the  mortgage, 
had  no  legal  defence,  because  he  had  not  discharged  the  incum- 
brances, still,  according  to  tho  authorities  cited  by  his  counsel, 
he  might  have  enjoined  the  plaintiffs  from  proceeding  in  tho 
action  until  they  had  removed  the  incumbrances,  etc.,  and  we 
think  he  was  bound  to  do  so  at  that  time,  and  can  not  now 
seek  the  same  relief  that  he  might  then  have  had. 

The  judgment  is  affirmed,  with  costs. 


Scott  et  al.  v.  The  Indianapolis  Wagon  Works. 

Assignment  of  Ekbob. — Insufficiency  of  Complaint — On  appeal  to  the  Su- 
preme Court,  it  may  be  assigned  as  error  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  although  no  demurrer  was 
filed  to  it  in  the  lower  court. 

Fraud. — Sale  of  Corporation  Stock — Creditor's  Bill. — Shares  of  stock  in  an 
incorporated  company  being  liable  by  statute  to  levy  and  sale  on  execu- 
tion, a  judgment  creditor  may  maintain  an  action  against  the  judgment 
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defendant  and  his  assignee,  to  set  aside  a  fraudulent  sale  of  such  stock  to 
the  latter. 

Practice. — Motion  to  Separate. — A  motion  to  separate  a  complaint  into  par- 
agraphs should  state  how  the  mover  thinks  it  ought  to  be  divided ;  a  gen- 
eral motion  to  separate  is  too  indefinite. 

Same. — Surplusage. — A  judgment  will  not  be  reversed  because  of  the  refusal 
of  the  lower  court  to  strike  out  surplusage  in  a  pleading. 

Motion. — Presumption. — On  motion  of  a  defendant,  the  attorneys  for  the 
plaintiff  were  ruled  to  show  by  what  authority  they  prosecuted  the  action. 
In  answer  to  the  rule,  they  filed  their  affidavit,  whereupon  the  rule  was  dis- 
charged. 

Held,  that,  in  the  absence  of  the  affidavit  from  the  record,  it  must  be  presumed 
that  the  court  below  did  right. 

Judgment. — Conclusiveness  of. — In  a  suit  by  a  judgment  creditor  to  set  aside 
a  fraudulent  sale  of  property  by  the  debtor,  the  vendee  of  the  latter  cannot 
Call  in  question  the  judgment  by  setting  up  matters  which  might  have 
been  a  defence  to  the  action  in  which  the  judgment  was  rendered.  The 
only  question  which  interests  him  is,  whether  the  property  he  has  pur- 
chased shall  be  subjected  to  the  payment  of  the  judgment. 

Deposition. — Notice. — Presumption. — When  a  motion  to  suppress  a  deposi- 
tion because  of  the  shortness  of  the  notice  is  overruled,  the  Supreme  Court 
will  presume  in  favor  of  the  ruling  of  the  court  below,  where  it  is  not 
shown  that  the  time  between  the  service  of  notice  and  the  taking  of  the 
deposition  was  unreasonably  brief. 

Same.— A  party  to  an  action  may  take  the  deposition  of  his  adversary,  and  may 
read  it  in  evidence  on  the  trial,  notwithstanding  the  party  examined  may 
be  present  at  the  trial. 

8  A  me. — Motion  to  Suppress. — A  motion  below  to  suppress  parts  of  certain 
depositions  will  not  be  considered  on  appeal,  when  the  record  shows  that  a 
part  only  of  the  depositions  objected  to  were  read  in  evidence,  and  fails  to 
designate  what  portions  were  sp  read  and  what  were  not. 

Juey  Trial. — An  action  by  a  judgment  creditor  to  subject  property  fraud- 
ulently sold  to  the  payment  of  his  judgment,  which  but  for  such  fraud 
would  have  been  subject  to  levy  on  execution,  is  not  a  proceeding  supple- 
mentary to  execution,  and  the  plaintiff  is  entitled  to  a  jury  trial. 

Practice. — Deposition. — Party  Offering  Must  Bead  the  Whole. — On  the  trial, 
the  court  permitted  the  plaintiff,  over  defendant's  objection,  to  read  the 
examination  in  chief  of  the  defendant's  deposition,  taken  by  the  plain- 
tiff, without  also  reading  the  cross-examination. 

Held,  that  this  was  error ;  but  it  appearing  that  the  residue  of  the  deposition 
was  read  in  evidence  by  the  defendant  at  a  later  stage  of  the  trial,  the  error 
was  cured. 

New  Trtat,. — Certainty  Required  in  Motion. — Reasons  for  a  new  trial  that  the 
court  erred  in  the  admission  of  evidence  "  as  shown  in  the  bill  of  excep- 
tions," and  that  the  court  erred  in  refusing  instructions  asked  "  as  shown 
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in  the  bill  of  exceptions,"  no  bill  of  exceptions  having  been  filed,  are  too 
indefinite. 


From  the  Owen  Common  Pleas. 

M.  A.  Moore  and  D.  R.  tlcketi,  for  appellants. 

F.  T.  Brown y  T.  Hanna.,  and  H.  Richards,  for  appellee, 

Downey,  J. — The  appellee,  on  the  13th  day  of  December, 
1869,  recovered  a  judgment  before  the  mayor  of  the  city  of 
Greencastle,  against  Andrew  J.  Scott,  for  one  hundred  and 
sixteen  dollars  and  forty  cents,  on  a  promissory  note.  An 
execution  was  issued  on  the  judgment  to  the  proper  officer, 
and  returned  nulla  bona.  A  transcript  of  the  judgment,  etc., 
was  filed  in  the  office  of  the  clerk  of  the  common  pleas  of 
Putnam  county,  and  on  the  28th  day  of  April,  1870,  the  clerk 
of  that  court  issued  an  execution  on  the  transcript,  and  this 
execution  was  returned  "no  property  found  whereon  to 
levy." 

This  was  an  action  seeking  to  reach  and  subject  to  the  pay- 
vment  of  the  judgment  fifteen  shares,  of  one  hundred  dollars 
each,  of  stock  in  the  Greencastle  Iron  and  Nail  Factory,  of 
which,  it  is  alleged  in  the  complaint,  Andrew  J.  Scott  was,  on 
the  31st  day  of  October,  1869,  the  owner,  and  of  which,  it  is 
alleged,  he  then  made  a  pretended  assignment  to  his  brother, 
George  W.  Scott,  his  co-defendant  herein,  which  was  false  and 
fraudulent  and  without  any  consideration. 

It  is  further  alleged,  that  at  the  time  of  making  the  said 
assignment  the  said  Andrew  J.  was  in  embarrassed  and  fail- 
ing circumstances,  owing  large  sums  of  money ;  and  that  the 
assignment  was  made  to  hinder,  delay,  and  defraud  his  cred- 
itors, by  reason  of  which  the  assignment  is  void. 

It  is  also  stated  that  the  assignment  is  in  violation  of  the 
law  relating  to  voluntary  assignments ;  that  the  stock  is  of 
value   sufficient  to   pay  the  plaintiff's   debt,  after  allowing. 
Andrew  J.  Scott  what  is  exempt  by  law. 

It  is  asked  that  the  defendants  be  restrained  from  transfer- 
ring or  encumbering  the  said  stock,,  that  the  same  may  be 
made  subject  to  the  plaintiff's  claim,  and  for  other  relief. 
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The  complaint  is  sworn  to  by  an  agent  of  the  plaintiff.  The 
defendants,  the  clerk  states,  each  filed  an  answer  of  three  par- 
agraphs. The  court  struck  out  the  second  paragraph  of  each 
answer,  which  ought  to  leave  in  the  record  the  first'  and 
third.  But  there  is  in  the  record  no  answer  except  a  general 
denial  for  each  of  the  defendants. 

A  trial  by  jury,  after  a  change  of  venue  from  the  Putnam 
to  the  Owen  Common  Pleas,  resulted  in  a  general  verdict  for 
the  plaintiff  and  certain  answers  to  interrogatories,  by  which 
the  jury  found  that  Andrew  J.  Scott  was  indebted  to  George 
W.  Scott,  at  the  time  the  shares  of  stock  were  transferred,  in 
the  sum  of  four  hundred  and  fifty  dollars ;  that  the  shares 
were  not  transferred  to  pay  that  indebtedness,  and  that  the 
value  of  the  shares  transferred  was  eleven  hundred  and  twenty- 
five  dollars. 

A  motion  made  by  the  defendants  for  a  new  trial  was  over- 
ruled, and  final  judgment  was  rendered  for  the  plaintiff,  by 
which  the  assignment  of  the  stock  was  set  aside  as  fraudulent 
and  the  stock  declared  liable  to  be  sold  to  pay  the  plaintiff's 
debt. 

There  are  twenty-five  particulars  stated,  in  which,  it  is 
alleged,  the  court  erred  in  the  proceedings  and  judgment : 

Counsel  for  appellee  contend  that  as  no  demurrer  is  in 
the  record,  the  sufficiency  of  the  complaint  is  beyond  question. 
In  this  they  are  mistaken.  The  twenty-fifth  assignment  of 
error  is,  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  sufficiency  of  the  complaint 
may  be  questioned  in  this  way,  although  no  demurrer  to  it 
was  filed.  Mercer  v.  Patterson,  41  Ind.  440 ;  Davis  v.  Perry, 
41  Ind.  305.     Other  cases  might  be  cited. 

In  consequence  of  an  apparent  ruling  of  this  court  in  Burt 
v.  Hcettinger,  28  Ind.  214,  to  the  effect  that  in  a  proceeding 
supplementary  to  execution,  the  court  or  judge  has  no  power 
to  adjudicate  and  settle  controverted  questions  of  right  between 
the  judgment  debtor  and  third  parties,  nor  to  6et  aside  a  sale 
or  conveyance  of  property  by  the  debtor  on  the  alleged  ground 
of  fraud,  we  have  been  led  to  consider  the  question  whether  or 
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not  the  complaint  can  be  sustained  on  grounds  which,  under 
^>ur  former  practice,  would  have  warranted  a  bill  in  equity ; 
for,  if  it  can,  then- it  is  good  as  a  complaint  under  the  code. 

A  judgment  creditor  could  not  sustain  a  bill  in  equity  to 
subject  choses  in  action  of  his  debtor  to  the  payment  of  his 
judgment.  Williams  v.  Reynolds,  7  Ind.  622;  Peoples  v. 
Stanley,  6  Ind.  410;  Stewart  v.  English,  6  Ind.  176;  Totten 
v.  McManus,  5  Ind.  407 ;  Shaw  v.  Aveline,  5  Ind.  380. 

But  the  property  sought  to  be  subjected  to  the  judgment  in 
this  case  is  not  a  mere  chose  in  action.  It  is  property  which 
is  subject  to  levy  and  sale  upon  the  execution,  when  standing 
in  the  name  of  the  judgment  defendant.  2  G.  &  H.  240,  sec. 
337.  And  notwithstanding  the  transfer  of  the  stock  by  the 
execution  defendant,  the  sheriff  may  still  levy  upon  and  sell 
it,  when  it  has  been  fraudulently  assigned  by  the  debtor.  But 
the  judgment  plaintiff  may,  as  in  the  case  of  a  fraudulent  con- 
veyance of  the  real  estate  of  the  judgment  defendant,  file  his 
complaint  and  have  a  fraudulent  transfer  or  sale  of  personal 
property  subject  to  execution  set  aside  before  a  sale  thereof  on 
the  execution.  Williams  v.  Reynolds,  supra  ;  The  Unknown  Heirs 
of  Whitney  v.  Kimball,  4  Ind.  546 ;  Taylor  v.  Jones,  2  Atk. 
600 ;  Weed  v.  Pierce,  9  Cowen,  722 ;  Hadden  v.  Spader,  20 
Johns.  554. 

We  conclude  that  the  complaint  is  sufficient  as  a  complaint 
to  set  aside  the  fraudulent  sale  or  transfer. 

The  defendants  moved  the  court  to  require  the  plaintiff 
to  "paragraph  the  complaint/'  by  which  we  suppose  was 
meant  to  divide  the  complaint  into  two  or  more  paragraphs. 
This  motion  was  overruled  by  the  court.  When  a  motion  is 
made  to  compel  a  party  to  divide  a  pleading  into  paragraphs, 
we  think  the  motion  should  state  how  the  mover  thinks  the 
pleading  ought  to  be  divided.  This  motion  did  not  do  this, 
and  for  that  reason  was  properly  overruled.  We  do  not  see 
that  the  complaint  should  have  been  divided.  The  com- 
plaint was  not  double,  because  it  stated  different  grounds  on 
which  the  sale  or  assignment  of  the  stock  was  invalid. 

A  motion  was  made  by  the  defendants   to  strike  out  a 
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portion  of  the  complaint  which,  it  is  insisted,  was  surplusage.. 
We  cannot  reverse  the  judgment  on  this  ground,  if  the  feet 
be  as  alleged.    Dill  v.  OPFerrdl,  45  Ind.  268. 

The  defendants  appeared  to  the  action  at  the  June  term, 
1870,  various  steps  were  taken  at  that  and  subsequent  terms, 
a  change  of  venue  was  granted  on  this  motion,  and  at  the  Jan- 
uary term,  1872,  the  defendant  got  an  order  of  the  court,  made 
upon  an  affidavit,  requiring  the  attorneys  of  the  plaintiff  to 
show  their  authority  for  bringing  and  appearing  in  the  action. 
Cause  was  shown  by  affidavit  in  answer  to  the  rule,  and  the 
rule  was  discharged.  The  affidavit  on  which  the  rule  was 
discharged  is  not  in  the  record.  If  the  question  of  authority 
of  the  plaintiff's  attorneys  was  not  raised  too  late,  still  we 
cannot  re-examine  it,  in  the  absence  of  the  affidavit  on  which 
the  court  acted  in  discharging  the  rule. 

George  W.  Scott,  one  of  the  defendants,  moved  the  court 
to  dismiss  the  action  as  to  him,  on  the  ground  of  want  of 
jurisdiction.  We  do  not  see  any  ground  for  this  motion,  and 
think  it  was  properly  overruled. 

George  W.  Scott  asked  leave  to  file  three  additional  par- 
agraphs of  answer,  which  the  court  refused  to  allow  him  to 
do.  One  of  them  denied  the  existence  of  the  corporation 
suing,  and  alleged  that  it  was  not  the  real  party  in  interest. 
Another  set  up  that  the  real  name  of  the  corporation  was  dif- 
ferent from  that  in  which  the  judgment  was  recovered.  The 
other  alleged  that  certain  persons,  as  agents  of  the  corporation, 
sold  the  defendant  a  wagon  for  which  the  note  was  given ; 
that  the  company  refused  to  receive  the  note  from  them,  and 
they  had  paid  the  company  the  aftnount  by  a  check  or  draft 
on  a  third  person.  It  is  quite  clear  that  there  was  no  error 
in  refusing  to  allow  these  paragraphs  to  be  filed.  The  sup- 
posed defences  did  not  arise  after  the  rendition  of  the  judg- 
ment which  the  plaintiff  is  seeking  to  enforce.  If  they  might 
have  been  good  in  favor  of  Andrew  J.  Scott  had  they  been 
pleaded  to  the  action  originally,  they  could  not  be  pleaded  at 
this  stage  of  the  litigation.  But  the  paragraphs  were  offered 
by  George  W.  Scott.    He  could  not  set  up  defences  to  the 
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action  on  the  note  which  Andrew  J.  Scott  had  failed  to  set  up 
when  sued.  The  question  in  which  he  was  interested  was, 
whether  the  stock  which  stood  in  his  name  should  be  sub- 
jected to  the  payment  of  the  judgment  or  not.  The  general 
denial  which  he  had  already  filed  fully  authorized  him  to  con- 
test the  question  whether  the  stock  had  been  fraudulently 
transferred  to  him  or  not. 

The  depositions  or  examinations  of  Andrew  J.  Scott  and 
George  W.  Scott  had  been  taken  by  the  plaintiff.  A  motion 
to  suppress  them  was  made  by  the  defendants,  and  overruled 
by  the  court.  The  objections  going  to  the  whole  depositions 
were  the  insufficiency  of  the  notice,  and  because  the  deposi- 
tion of  a  party  cannot  be  taken.  The  notice  was  served  on 
the  20th  of  December,  1871,  to  take  the  depositions  on  the 
26th  of  the  same  month,  at  Greencastle.  So  far  as  we  can  see, 
this  was  sufficient.  We  presume  the  defendants  were  resi- 
dents of  Putnam  county.  There  is  nothing  in  the  other  objec- 
tion. The  deposition  or  examination  of  a  party  may  be  taken* 
Abskire  v.  Mather,  27  Ind.  381 ;  2  G.  &  H.  188,  sec.  296. 

A  motion  to  suppress  parts  of  these  depositions  or  exam- 
inations was  made  by  the  defendants,  and  overruled  by  the 
court.  Reference  is  made  in  the  bill  of  exceptions,  relating 
to  this  ruling,  to  the  general  bill  of  exceptions,  where  the 
whole  depositions  are  set  out.  Referring  to  that  bill  of  excep- 
tions, we  find  that  only  a  part  of  the  depositions  were  read  in 
evidence,  the  bill  of  exceptions  stating  that  the  residue  were 
stricken  out.  Taking  the  two  bills  of  exceptions  together,  and 
we  must  do  that  if  the  question  is  before  us  at  all,  for  one 
expressly  refers  to  the  other,  it  is  impossible  for  us  to  tell  with 
any  certainty  whether  the  parte  to  which  objection  was  made 
were  read  in  evidence  or  not.  If  the  parts  to  which  objection 
was  made  were  not  read,  then  the  defendants  were  not  harmed, 
and  cannot  complain.     Smith  v.  Smithy  3  Ind.  303. 

It  is  objected  that  the  court  erred  in  allowing  a  trial  by  jury, 
but  it  is  conceded  that  if  the  case  is  not  to  be  regarded  as  a 
proceeding  supplementary  to  execution,  the  objection  is  not 
Vol.  XLVIIL— 6 
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well  taken.  We  think  the  plaintiff  was  entitled  to  a  trial  by 
jury. 

On  the  trial  of  the  cause,  the  plaintiff,  to  make  out  its 
case,  offered  and  was  allowed  to  read  in  evidence  the  exami- 
nation in  chief  of  the  defendants  in  their  depositions,  or  writ- 
ten examinations,  taken  by  the  plaintiff,  the  defendants  object- 
ing on  the  ground  that  they  were  then  in  court  and  ready  to 
testify  in  the  cause.  This,  it  is  alleged,  was  an  error.  The 
statute,  2  G.  &  H.  176,  sec.  252,  provides,  that  "  no  deposition 
shall  be  read  in  evidence  on  the  trial  of  a  cause,  if  at  that  time 
the  witness  himself  is  produced  in  court,  unless  the  deposition  has 
been  taken  by  the  agreement  of  the  parties,  or  by  the  order  of 
the  court."  If  this  section  is  applicable  to  the  case,  it  would  seem 
to  be  decisive  of  the  question.  But  this  is  not  the  only  stat- 
ute bearing  on  the  question.  The  deposition  or  examination 
of  a  party  to  an  action  may  be  taken  by  his  adversary,  accord- 
ing to  sec.  296,  p.  188,  2  G.  &  H.,  upon  notice  to  the  party 
to  be  examined,  and  any  other  adverse  party,  of  at  least  five 
days ;  and  the  examination  or  deposition  so  taken  may  be 
read  by  the  party  taking  it  or  not,  at  his  option.  Notwith- 
standing the  law  has  been  so  changed  as  to  make  the  parties 
to  an  action  witnesses  in  almost  all  cases,  this  statute  is  still 
in  force,  and  it  seems  to  authorize  the  ruling  of  the  court  in 
this  case.  The  depositions  or  examinations  appear  to  have  been 
taken  in  accordance  with  this  statute.  See  Mason  v.  Weston, 
29  Ind.  561. 

The  court,  over  the  objection  of  the  defendants,  permit- 
ted the  plaintiff  to  read  in  evidence  the  examination  in  chief 
in  the  depositions  or  examinations  of  the  defendants  taken  by 
them,  without  reading  also  the  cross-examinations,  remarking 
that  the  defendants  might  read  the  cross-examinations  when 
they  came  to  introduce  their  evidence.  In  our  opinion,  this 
was  not  a  proper  practice.  The  whole  deposition  or  examina- 
tion should  have  been  read  in  evidence.  The  examination  in 
chief,  the  cross-examination,  and  the  re-examination  should 
have  been  put  in  evidence,  so  that  it  could  have  beeh  seen  to 
what  extent  one  part  of  the  examination  controlled  or  modi- 
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fied  the  other.  In  this  way,  the  jury  or  court  will  get  the  tes- 
timony of  the  witness  substantially  as  if  he  were  examined, 
cross-examined,  and  re-examined  in  their  presence  and  hear- 
ing. The  rule  is  thus  stated  in  Sovthwark  Ins.  Co.  v.  Knight, 
6  Whart.  327,  and  Barton  v.  Morphis,  4  Dev.  240.  But  we 
find  from  an  examination  of  the  bill  of  exceptions,  that  the 
defendants  read,  when  they  came  to  adduce  their  evidence,  the 
parts  of  the  depositions  not  read  by  the  plaintiff.  "We  are 
inclined  to  the  opinion  that  this  left  no  substantial  error  with 
reference  to  the  reading  of  the  depositions. 

It  was  urged  as  a  reason  for  a  new  trial,  that  the  court 
erred  in  the  admission  of  evidence  against  the  defendants,  over 
their  objection,  "  as  shown  in  the  bill  of  exceptions."  This 
reason  for  a  new  trial,  referring  to  the  bill  of  exceptions  not 
vet  made,  must  be  held  to  be  too  indefinite. 

The  reason  for  a  new  trial  in  refusing  charges  asked  by 
the  defendants,  "  as  shown  in  the  bill  of  exceptions,"  was  also 
too  indefinite  for  the  same  reason.  A  reason  for  a  new  trial 
based  on  the  refusal  to  give  instructions  must,  in  some  proper 
manner,  identify  the  instructions  to  which  it  refers. 

Exception  was  taken  to  the  giving  of  certain  instructions 
by  the  court  to  the  jury.  We  have  carefully  examined  these 
instructions,  but  do  not  deem  it  necessary  to  set  them  out  in 
this  opinion.  We  are  quite  clear  that  the  defendants  have  no 
good  ground  to  complain  of  them.  Indeed,  it  was  thought  in 
consultation  that  some  of  them  were  more  favorable  to  the 
defendants  than  they  ought  to  have  been. 

The  sufficiency  of  the  evidence  to  justify  the  verdict  of  the 
jury  is  questioned  by  the  appellant.  We  think,  however, 
that  the  evidence  is  such  that  we  cannot  reverse  the  judgment 
on  this  ground.  We  do  not  find  in  the  record  any  ground  on 
which  we  think  the  judgment  should  be  reversed. 

The  judgment  is  affirmed,  with  costs. 

Opinion  filed  May  term,  1874 ;  petition  for  a  rehearing  overruled  Novem- 
ber term,  1874. 
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Sanders  et  al.,  Ex'bs,  v.  Sahdebs. 

Statute  ov  Limitations* — Mutual  Accounts. — Where  an  action  is  brought 
to  recover  a  balance  due  upon  a  mutual,  open,  and  current  account  between 
the  parties,  the  action  must  be  deemed  to  have  accrued  from  the  date  of 
the  last  item  proved  on  either  side,  from  which  time  the  statute  of  limita- 
tions commences  to  run. 

Same. — Instructions. — In  an  action  on  such  an  account  against  the  estate  of  a 
deceased  debtor,  it  is  error  to  instruct  the  jury  that  they  should  disallow  all 
items  in  the  plaintiff's  account  which  accrued  six  yeara  prior  to  the  death 
of  the  deceased. 

Same. — It  is  also  error  in  such  case  to  instruct  the  jury  that  the  statute  of 
limitations  would  not  bar  any  items  of  the  plaintiff's  account. 

Same. — Pleading. — Practice. — Where  an  account  sued  on  appears  on  its  face 
to  be  a  mutual,  open,  and  current  account  between  the  parties,  and  there  is 
an  answer  of  the  statute  of  limitations,  there  is  no  need  of  the  plaintiff's 
replying  that  the  account  is  a  mutual,  open,  and  current  account.  In  suck 
case  it  is  a  question  of  fact  for  the  jury  to  determine  whether  such  was  the 
character  of  the  claim.  The  provision  of  the  statute  in  reference  to  mutual 
accounts  is  not  in  the  nature  of  an  exception  to  the  statute,  but  is  a  part  of 
the  limitation  itself. 

Contract. — Support  and  Maintenance. — Where  the  provisions  of  a  deed  of 
conveyance  of  real  estate  were,  that  the  materials  for  the  support  and  main- 
tenance of  the  grantor  were  to  come  from  the  proceeds  of  the  real  estate 
conveyed,  and  the  grantee  was  required  to  give  his  personal  care  and  ser- 
vices in  preparing  clothing,  food,  etc.,  and  such  other  services  as  might  be 
required  by  the  wants  and  necessities  of  the  grantor,  it  was  error  to  instruct 
the  jury  that  if  the  grantee  furnished  the  support  and  maintenance  out  of 
his  own  means,  and  not  out  of  the  proceeds  of  the  real  estate,  he  could 
recover  for  the  same.  The  only  thing  for  which  the  grantee  could  recover 
was  tne  value  of  materials  furnished. 

Same. — The  grantee  could  not  in  such  case  recover  for  personal  services  ren- 
dered in  nursing  and  caring  for  the  grantor,  though  extraordinary  services 
may  have  been  necessary. 

From  the  Henry  Common  Pleas. 

M.  E.  Forhner,  J.  Brown,  It.  L.  Polk,  and  J".  Jf.  Brown, 
for  appellants. 

J.  Mdlett,  E.  Bundy,  J.  T.  Elliott,  and  W.  H.  Elliott,  for 
appellee. 

Worden,  J. — This  was  an  account  filed  by  the  appellee 
against  the  estate  of  Joseph  Sanders,  deceased;  containing 
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various  items  of  debit  and  credit,  running  from  July  5th,  1862, 
to  March  20th,  1870.  The  case  has  once  before  been  in  this 
court,  when  the  judgment  below  was  reversed  for  error  com- 
mitted in  overruling  a  demurrer  to  the  fourth  paragraph  of  the 
answer.     39  Ind.  207. 

Subsequently,  the  defendants  filed  a  seventh  paragraph  of 
answer,  setting  up  the  same  defence  as  was  attempted  to  be  set 
up  in  the  fourth,  but  limiting  to  so  much  of  the  account  as 
accrued  after  the  date  of  the  deed  therein  mentioned.  There 
was  also  a  paragraph  setting  up  the  statute  of  limitations.  The 
other  pleadings  in  the  cause  need  not  be  noticed.  Trial  by 
jury,  resulting  in  a  verdict  and  judgment  for  the  plaintiff  for 
six  hundred  dollars. 

The  questions  presented  for  our  consideration  were  properly 
preserved. 

The  defendants  excepted  to  the  giving  of  certain  instruc- 
tions and  to  the  refusal  to  give  others.  The  court  refused  the 
following: 

"  Among  other  defences  set  up  in  this  cause,  the  defendants 
have  pleaded  the  statute  of  limitations.  Under  this  issue,  you 
should  disallow  all  items  in  the  plaintiff's  account  which 
accrued  six  years  previous  to  the  death  of  the  decedent." 

But  gave  the  following,  to  which  exception  was  taken  by 
the  defendants: 

"  As  to  the  statute  of  limitations,  if  the  jury  find  that  there 
were  mutual,  open,  and  running  accounts  unsettled  between 
the  parties,  then  and  in  that  case  the  statute  of  limitations 
would  not  bar  any  of  the  items  in  the  plaintiff's  account;  but 
if  the  jury  find  from  the  evidence  that  the  accounts  were  all 
on  one  side,  that  is,  in  favor  of  the  plaintiff  except  payments 
thereon,  the  statute  would  bar  all  the  items  that  accrued  more 
than  six  years  next  before  the  death  of  the  deceased." 

The  statute  provides  that  actions  on  accounts  and  contracts 
not  in  writing  shall  be  brought  within  six  years  after  the  cause 
of  action  has  accrued,  and  that €€  in  an  action  brought  to  recover 
a  balance  due  upon  a  mutual,  open,  and  current  account  between 
the  parties,  the  cause  of  action  shall  be  deemed  to  have  accrued 
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from  the  date  of  the  last  item  proved  in  the  account  on  either 
aide."     2  G.  &  H.  156,  sec.  210,  and  160,  sec.  213. 

Provision  is  also  made  that  if  any  person  entitled  to  bring, 
or  liable  to,  an  action  shall  die  before  the  expiration  of  the 
time  limited,  the  action  may  be  brought,  after  the  expiration 
of  the  time  limited,  within  eighteen  months  after  the  death  of 
such  person.     2  G.  &  H.  162,  sec.  217. 

From  the  statute  cited,  it  is  plain  that  where  the  action  is 
brought  to  recover  a  balance  due  upon  a  mutual,  open,  and 
current  account  between  the  parties,  the  cause  of  action  must 
be  deemed  to  have  accrued  from  the  date  of  the  last  item 
proved  on  either  side,  from  which  time  the  period  of  limita- 
tion must  be  deemed  to  have  commenced  running. 

The  charge  refused,  we  think,  was  correctly  refused.  The 
account  sued  upon  appeared  on  its  face  to  be  a  mutual,  open, 
and  current  account  between  the  parties.  It  was  for  the  jury 
to  determine,  from  the  evidence,  whether  such  was  the  character 
of  the  plaintiff's  claim,  and  if  they  found  it  to  be  such,  the 
statute  Could  only  run  against  it  from  the  last  item  proved  on 
either  side.  There  was  no  need  of  the  plaintiff's  replying  to  the 
answer  of  the  statute,  that  the  account  sued  upon  was  a  mutual, 
open,  and  current  account,  etc.  This  appeared  by  the  account 
itself.  Moreover,  the  provision  on  the  subject  of  mutual  and 
open  accounts  is  not  in  the  nature  of  an  exception  to  the  stat- 
ute, but  it  is  a  part  of  the  limitation  itself.  The  charge  refused 
did  not  present  the  real  question  involved  to  the  jury ;  it  rather 
took  from  them  the  right  to  determine  whether  the  claim 
sued  upon  was  a  mutual,  open,  and  current  account,  and  made 
it  wholly  immaterial  when  the  last  item  accrued. 

But  the  charge  given  was  perhaps  more  clearly  erroneous 
than  that  refused. 

.By  the  charge  given,  the  jury  were  told  that  if  they  found 
that  there  were  mutual,  open,  and  running  accounts  unsettled 
between  the  parties,  the  statute  of  limitations  would  not  bar 
any  of  the  items  of  the  plaintiff's  account.  This  is  equivalent 
to  saying  that  there  is  no  limitation  to  mutual,  open,  and  run- 
ning accounts  unsettled  between  the  parties.    We  have  already 
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seen  that  mutual,  open,  and  current  accounts  between  the  par- 
ties are  barred  by  the  statute,  which  commences  running  from 
the  last  proved  item  on  either  side.  The  latter  part  of  the 
charge  given  does  not  in  any  manner  qualify  the  effect  of  the 
former  part.  The  substance  of  the  latter  part  is,  that  if  the 
account  is  all  on  one  side  except  credits  of  payment  thereon,  it 
is  not  a  mutual,  open,  and  current  account  between  the  parties, 
and  that  the  statute  would  bar  all  that  had  accrued  more  than 
six  years,  etc. 

The  following  charge  was  also  given,  to  which  exception  was 
taken  by  the  defendants : 

"Under  the  seventh  paragraph  of  the  answer,  to  entitle  the 
defendants  to  a  valid  defence  as  against  the  items  to  which  it 
applies,  it  should  appear  from  the  evidence  that  the  means  for 
the  support  and  maintenance  of  the  deceased  was  furnished 
from  the  proceeds  of  the  farm,  or  at  least  furnished  by  the 
deceased.  The  condition  of  the  deed  sead  in  evidence  con- 
templates that  the  personal  care  and  necessary  attention  to  the 
grantor  should  be  given  by  the  grantees,  but  that  the  expense 
of  the  support  and  maintenance,  such  as  boarding,  clothing, 
and  like  expense  of  the  grantor,  was  to  come  from  the  pro- 
ceeds of  the  farm;  and  if  the  deed  was  accepted  by  the  gran- 
tees, the  plaintiff  being  one  of  them,  and  he  did,  from  and 
after  the  making  and  acceptance  of  the  deed,  care  for,  support, 
and  maintain  the  deceased  with  and  out  of  his  own  means,  and 
not  out  of  the  proceeds  of  the  farm,  then  and  in  that  case  the 
plaintiff  would  be  entitled  to  recover  for  such  support  and 
maintenance  against  the  estate  of  the  deceased." 

The  conditions  in  the  deed  alluded  to  are  set  out  in  the  opin- 
ion of  the  court,  upon  the  decision  of  the  cause,  when  it  was 
before  in  this  court,  and  need  not  be  here  repeated.  We  are 
of  opinion,  that,  under  the  deed,  the  materials  for  the  support 
and  maintenance  of  the  grantor,  the  decedent,  were  to  come 
from  the  proceeds  of  the  farm,  or  otherwise  from  the  grantor 
himself;  and  that  all  that  was  required  of  the  grantees  was 
their  personal  care  and  services  in  the  preparation  of  his  food, 
washing,  and  perhaps  making  his  clothing,  and  such  other  per- 
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sonal  services  as  his  wants  and  necessities  might  require.  In 
other  words,  the  materials  for  the  support  and  maintenance 
were  to  come  from  the  grantor  or  the  proceeds  of  the  farm; 
but  the  personal  services,  care,  and  attention  necessary  to  his 
support  and  maintenance  were  to  be  furnished  by  the  grantees. 

We  are  not  certain  that  this  is  not  the  construction  intended 
to  be  put  upon  the  deed  by  the  charge  in  question.  If  the 
grantees  accepted  the  deed,  and  supported  and  maintained  the 
deceased  in  pursuance  of  it,  and  if  the  appellee  furnished 
means  for  such  support  and  maintenance  other  than  such  as 
were  received  either  from  the  deceased  or  the  proceeds  of  the 
farm,  it  is  clear  that  all  that  he  can  recover  for  such  support 
and  maintenance  is  the  means  thus  furnished  by  him.  For,  as 
we  have  seen,  the  grantees  were  to  furnish  such  personal  ser- 
vices in  his  support  and  maintenance  as  were  necessary.  The 
charge  says  that  if  the  plaintiff  "  did  care  for,  support,  and 
maintain  the  deceased  with  and  out  of  his  own  means,  and  not 
out  of  the  proceeds  of  the  farm,  then  and  in  that  case  the 
plaintiff  would  be  entitled  to  recover  for  such  support  and 
maintenance."  We  think,  as  before  stated,  that  the  only  thing 
that  the  plaintiff  could  recover  was  the  value  of  the  materials 
expended  or  used  in  such  support  and  maintenance.  Perhaps 
this  is  what  was  intended  by  the  court  in  giving  the  charge. 
But  it  seems  to  us  that  the  jury  might  well  have  understood 
from  the  charge,  that  in  the  case  supposed  they  were  at  liberty 
to  allow  in  full  the  value  of  the  support  and  maintenance, 
which  includes  the  personal  services,  as  well  as  the  value  of 
the  materials.  We  think,  in  view  of  the  amount  found,  as  com- 
pared with  the  account  filed,  that  the  jury  did  so  understand 
the  charge.  We  think  the  charge  was  erroneous  in  the  par- 
ticular pointed  out. 

During  the  latter  part  of  his  life,  Joseph  Sanders,  the 
deceased,  became  non  compos,  and  William  Sanders  was 
appointed  his  guardian.  On  the  20th  of  March,  1869,  the 
guardian  leased  to  Exum,  the  plaintiff,  a  certain  parcel  of  the 
land  of  the  deceased  for  one  year,  on  the  terms  and  conditions 
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stated  in  the  lease.    Amongst  other  things,  it  is  stipulated  in 
the  lease  as  follows : 

"  Exum  Sanders  agrees  and  undertakes  to  board  the  said 
Joseph  Sanders,  make,  mend,  and  wash  his  clothing,  and  other- 
wise suitably  care  for  and  nurse  him  for  one  year  from  the 
date  of  this  agreement,  the  guardian  to  furnish  the  materials 
for  his  clothing/' 

The  deceased  died  January  5th,  1870,  and  before  the  expi- 
ration of  the  lease.    The  following  items  are  a  part  of  the 
plaintiffs  account : 

January  7th,  1870.     Nursing  and  attention  during 
two  weeks'  sickness ,         -----  $30.00 

January  12th,  1870.     Washing  bed,  bedding,  and 
clothing,  -------  5.00 

In  respect  to  these  items,  the  court  charged  as  follows : 
"  The  plaintiff  charges  in  his  accounts,  January  7th  -and 
12th,  and  during  this  year"  (the  year  covered  by  the  lease 
above  mentioned),  "for  nursing  and  attention  during  two 
weeks'  sickness.  The  ordinary  nursing,  washing,  care,  and 
attention  for  and  to  deceased  was  provided  for  and  paid  by  the 
use  of  the  premises  during  that  year.  But  if,  because  of  the 
illness  and  death  of  the  deceased,  extraordinary  labor,  expense, 
and  washing  had  to  be  done,  if  the  evidence  shows  such  extra 
labor,  expense,  and  washing,  the  jury  may  allow  the  plaintiff 
what  such  extra  services  were  reasonably  worth.  But  in  this 
connection  the  jury  may  look  to  the  fact  of  whether  the  plain- 
tiff was  saved  from  some  of  the  ordinary  care,  labor,  and 
attention  by  the  death  of  the  deceased  before  the  end  of  the 
year." 

This  charge  was  wrong.  The  plaintiff,  by  his  stipulation 
in  the  lease,  had  bound  himself  to  board  the  deceased,  and  to 
make,  mend,  and  wash  his  clothing,  and  otherwise  suitably 
care  for  and  nurse  him,  during  the  year.  This  bound  the 
plaintiff  to  furnish  the  boarding,  washing,  and  necessary  care 
and  nursing,  whether  the  deceased  was  in  sickness  or  in  health, 
or  whether  the  suitable  care,  nursing,  etc.,  was  little  or  great. 
There  is  no  ground  here  for  a  charge  for  extra  services. 
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There  are  some  other  questions  made  by  the  appellants,  but 
as  they  may  not  arise  upon  another  trial  of  the  cause,  we  need 
not  consider  them.  The  judgment  will  have  to  be  reversed 
for  error  in  giving  the  charges  above  specified. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded  for  a  new  trial. 


48      90 
145    218 


The  Pittsburgh,  Cincinnati,  and  St.  Louis  Railroad 

Company  v.  Van  Houten. 

Carrier. — Railroad — Passenger. — Ejection  of. — Where  all  the  seats  in  one  of 
two  passenger  cars  are  already  filled  with  passengers,  another  passenger 
has  no  right  to  demand  a  seat  in  that  particular  car,  and  to  refuse  to  pay 
his  fare  or  deliver  his  ticket  unless  furnished  a  seat  in  such  car ;  and  if  he 
refuses,  under  such  circumstances,  to  deliver  his  ticket  or  pay  his  fare,  the 
persons  in  charge  of  the  train  may  rightfully  eject  him  therefrom. 

Same. — Violence  to  Conductor. — When  a  passenger,  because  not  furnished  a 
seat  in  a  railroad  car  already  filled  with  passengers  abused  the  conductor 
in  a  violent  manner  and  with  profane  language,  and  struck  said  conductor 
in  a  violent  and  angry  manner,  without  any  excuse  whatever,  and  on 
account  of  such  misconduct,  and  his  refusal  to  pay  his  fare  or  deliver  his 
ticket,  the  passenger  was  ejected  from  the  train ; 

Held,  that  such  ejection  was  justifiable. 

Certiorari. — It  is  contrary  to  the  practice  of  the  Supreme  Court  to  grant  a 
writ  of  certiorari  to  amend  the  record  after  the  case  has  been  decided. 

Demurrer. — A  judgment  will  not  be  reversed  because  a  demurrer  has  been 
sustained  to  a  good  answer  or  reply  when  the  general  denial  is  also  filed, 
and  the  matters  alleged  in  the  special  pleading  are  admissible  under  such 
denial ;  but  the  rule  is  otherwise  where  a  demurrer  has  been  overruled  to 
an  insufficient  reply,  although  a  general  denial  may  also  be  pleaded  to  the 
answer. 

From  the  Carroll  Circuit  Court. 

N.  0.  Ross,  for  appellant. 

D.  P.  Baldwin  and  T.  8.  Roihns,  for  appellee. 

Downey,  J. — This  was  an  action  by  the  appellee  against 
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the  appellant,  to  recover  damages  for  being  wrongfully  put  off 
a  train  of  cars  running  on  the  road  of  said  company.    The 
complaint  is  in  two  paragraphs.     In  the  first  it  is  alleged,  in 
substance,  that  on  the  — —day  of  November,  1872,  at  Logans* 
port,  the  plaintiff  bought  a  ticket  which  entitled  him  to  a  seat 
in  the  cars  from  Logansport  to  Kokomo;  that  there  were 
three  cars  in  the  train,  one  of  which  was  the  smoking  car,  in 
which  he  could  not  ride  on  account  of  ill  health ;  that  he 
went  into  the  rear  car,  after  the  train  started,  and  presented 
his  ticket  to  the  conductor  and  demanded  a  seat ;  that  the  con- 
ductor refused  to  find  him  a  seat,  and  wrongfully  and  with- 
out sufficient  cause  stopped  the  train,  and  with  the  aid  of 
three  others  of  defendant's  servants  forcibly  ejected  the  plain- 
tiff from  the  car,  and  kicked,  bruised,  beat,  and  wounded  the 
plaintiff,  and  threw  him  on  the  ground,  greatly  injuring  him 
in  his  body  and  mind,  and  threw  his  coat  and  valise  into  the 
ditch ;  all  of  which  acts  took  place  in  the  presence  of  a  large 
number  of  people;  that  the  defendant's  servants  used  insult- 
ing words,  and  swore  at  the  plaintiff;  that  by  reason  of  his 
injuries  he  was  hindered  and  delayed  in  his  business  for  ten 
days,  to  his  damage  five  hundred  dollars,  and  paid  out  for 
medical    services  one   hundred  dollars;   that  this  occurred 
about  three  miles  from  Logansport,  and  he  was  obliged  to 
walk  back  to  Logansport  and  carry  his  valise,  which,  in  hia 
wounded  condition,  greatly  aggravated  his  injuries ;  wherefore, 
etc. 

In  the  second  paragraph,  it  is  alleged  that  the  plaintiff  pur- 
chased the  ticket  on  the  23d  day  of  October,  1872 ;  that  the 
place  where  he  was  put  off  was  not  a  regular  stopping  place  y 
that  when  he  was  ejected  he  had  his  ticket,  and  was  ready  to 
deliver  the  same  to  the  defendant  upon  demand,  but  the 
defendant  did  not  receive  or  demand  the  same ;  that  the  plaia-  * 
tiff  by  reason  of  the  premises  was  entitled  to  ride  on  said  train 
and  upon  said  car,  etc.;  that  by  reason  of  his  injuries  he  was 
laid  up  for  twenty  days.  In  other  respects,  the  second  para- 
graph is  substantially  the  same  as  the 'first. 

The  defendant  answered :     1.  A  general  denial;  and, 
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2.  For  further  answer  to  the  first  paragraph  of  the  com- 
plaint, that,  at,  etc.,  her  train  of  cars  for  the  transportation  of 
passengers  between  the  points  in  the  complaint  mentioned 
consisted  of  two  first  class  passenger  coaches,  a  baggage  car, 
and  locomotive,  both  of  which  coaches  were  alike  comfortable 
and  convenient  for  the  transportation  of  passengers ;  that  the 
plaintiff,  at  the  time  of  starting  from  Logansport,  entered  the 
rear  car,  all  the  seats  of  which  were  then  occupied  by  passen- 
gers, and  remained  in  said  car  standing  until  the  conductor 
of  said  train,  etc.,  demanded  of  the' plaintiff  his  fare,  which  he 
refused  to  pay  unless  the  said  conductor  would  furnish  him  a 
seat  in  said  rear  coach ;  that  said  conductor  then  informed 
him  that  all  the  seats  in  that  coach  were  occupied,  and  offered 
to  furnish  him  a  seat  in  the  forward  coach,  which  he  refused 
to  accept,  and  refused  to  deliver  up  to  the  conductor  his  ticket 
for  his  fare,  which  he  alleged  he  had,  and  persisted  in  refusing  to 
pay  his  fare,  though  often  requested  so  to  do,  and  abused  said 
conductor  in  a  violent  manner  and  with  profane  language,  and 
struck  said  conductor  in  a  very  angry  manner,  without  any 
excuse  whatever,  and  thereupon  the  defendant,  on  account  of 
the  aforesaid  conduct  of  the  plaintiff  and  his  refusal  to  pay 
his  fare  or  deliver  up  his  ticket,  by  her  servants,  mildly  laid 
hands  upon  the  plaintiff  and  put  him  off  said  train,  using  only 
430  much  force  as  was  necessary  for  that  purpose,  as  of  right 
she  might. 

The  defendant  further  answered  to  the  second  paragraph  of 
the  complaint,  that  the  plaintiff  refused  to  deliver  up  to  the 
conductor,  etc.,  his  ticket  or  to  pay  his  fare,  but  in  a  violent 
manner,  struck,  beat,  and  wounded  the  conductor,  without 
cause  or  provocation ;  and  that  the  defendant,  by  her  servants 
and  on  account  of  said  conduct  of  the  plaintiff  and  his  refusal 
to  pay  his  fare,  stopped  the  train  and  put  him  off  the  same, 
using  no  more  force  than  was  necessary ;  that  when  said  train 
started  the  plaintiff,  without  any  permission  so  to  do,  got  upon 
the  rear  end  of  the  rear  car,  and  when  the  train  stopped  at 
the  next  station  the  defendant,  by  her  servants,  demanded  of 
him  his  ticket  or  his  fare,  and  he  again  refused  to  deliver  up 
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Lis  ticket  or  to  pay  fere ;  and  thereupon  the  defendant,  by  her 
servants,  again  ejected  him  from  said  train,  using  no  more 
force  than  was  necessary  for  that  purpose,  which  last  ejection 
constitutes  the  grievance  complained  of  in  the  second  para- 
graph of  the  complaint,  and  which  ejection  the  defendant, 
claims  she  was  justifiable  in  making  by  the  plaintiff's  conduct, 
as  set  out  in  the  first  part  of  this  paragraph  of  answer. 

The  plaintiff  replied :    1.  A  general  denial. 

2.  As  to  the  second  paragraph  of  the  answer,  that  the  first 
car  therein  mentioned  was  a  smoking  car,  and  was,  qt  the 
time,  full  of  smoke  and  smokers ;  that  the  plaintiff  could  not 
ride  therein  without  being  made  sick  by  the  tobacco  and  filth ; 
that  the  rear  car  was  the  only  clean  and  healthy  car  provided 
by  the  defendant  for  passengers ;  wherefore  he  says  he  was 
not  bound  to  obey  the  conductor's  request,  but  was  entitled  to 
a  seat  in  the  rear  car,  which  the  conductor  wholly  failed  to 
furnish  him. 

To  the  second  paragraph  of  the  reply,  there  was  a  demurrer 
filed  by  the  defendant,  on  the  ground  that  the  same  did  not 
state  facts  sufficient  to  constitute  a  reply,  etc.  This  demurrer 
was  overruled  by  the  court. 

A  trial  by  jury  resulted  in  a  verdict  for  the  plaintiff  assess- 
ing his  damages  at  two  thousand  dollars. 

A  motion  by  the  defendant  for  a  new  trial  was  overruled, 
and  judgment  rendered  for  the  plaintiff  for  the  amount  of  the 
verdict. 

Two  errors  are  alleged : 

1.  The  overruling  of  the  demurrer  to  the  second  paragraph 
of  the  reply. 

2.  The  refusal  to  grant  a  new  trial. 

It  will  be  observed,  that  in  the  first  paragraph  of  the  com- 
plaint the  plaintiff  charges  "  that  there  were  three  cars  in  the 
train ;  one  of  which  was  the  smoking  car,  in  which  he  could 
not  ride  on  account  of  ill  health ;"  that  he  went  into  the  rear 
car  and  presented  his  ticket  to  the  conductor,  and  demanded 
a  seat;  and  that  the  conductor  refused  to  find  him  a  seat  and 
put  him  off  the  train. 
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It  does  not  appear  from  the  first  paragraph  of  the  complaint 
that  the  plaintiff  demanded  a  seat  in  any  particular  car  in  the 
train.  It  appears  that  he  could  not  ride  in  the  smoking  car. 
According  to  this  paragraph,  there  were  yet  two  other  cars  in 
the  train,  in  which  the  conductor  might  have  found  a  seat  for 
the  plaintiff,  so  far  as  anything  is  made  to  appear. 

The  second  paragraph  of  the  answer  to  the  first  paragraph 
of  the  complaint  alleges  that  there  were  two  first  class  pas- 
senger coaches,  a  baggage  car,  and  locomotive,  in  the  train ; 
that  the  passenger  coaches  were  alike  comfortable  and  conven- 
ient ;  that  all  the  seats  in  the  rear  car  were  occupied  by  pas- 
sengers ;  that  the  plaintiff  demanded  a  seat  in  that  car  before 
he  would  surrender  his  ticket  or  pay  his  fare ;  that  the  con- 
ductor offered  him  a  seat  in  the  forward  car,  which  he  refused 
to  accept,  and,  persisting  in  his  demand  to  ride  in  the  rear 
car  and  his  refusal  to  give  up  his  ticket  or  pay  his  fare,  he 
was  put  off. 

In  the  second  paragraph  of  the  reply  to  this  answer,  the 
plaintiff  alleges  that  the  first  named  car  was  the  smoking  car, 
and  was  at  the  time  full  of  smoke  and  smokers ;  that  the  plain- 
tiff could  not  ride  therein  without  being  made  sick  by  the 
tobacco  and  filth,  and  that  the  rear  car  was  the  only  clean  and 
healthy  car  provided,  etc.  This  paragraph  of  the  reply  does 
not  controvert  the  fact  alleged  in  the  second  paragraph  of  the 
answer,  that  all  the  seats  in  the  rear  car  were  occupied  by  pas- 
sengers. If  this  was  true,  and  for  the  purpose  of  deciding  the 
question  on  demurrer  it  must  be  so  regarded,  the  conductor 
could  not  furnish  him  a  seat  in  the  rear  car,  and  his  demand 
that  he  should  be  fUrnished  with  a  seat  in  that  car  was 
unreasonable,  and  need  not  have  been  complied  with  by  the 
conductor. 

It  is  also  alleged  in  the  second  paragraph  of  the  answer,  not 
only  that  the  plaintiff  insisted  upon  a  seat  in  the  rear  car  and 
refused  to  surrender  up  his  ticket  or  pay  his  fare  without  being 
furnished  such  seat,  but  it  is  also  alleged  that  he  "  abused  the 
conductor  in  a  violent  manner  and  with  profane  language,  and 
struck  said  conductor  in  a  very  angry  manner,  without  any 
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excuse  whatever ;"  and  that  "  on  account  of  the  aforesaid  con- 
duct of  the  plaintiff  and  his  refusal  to  pay  his  fare  or  deliver  up 
his  ticket,"  he  was  put  off  the  car.  The  reply  does  not  con- 
trovert this  part  of  the  second  paragraph  of  the  answer. 

What  is  said  in  the  second  paragraph  of  the  reply  about 
"  tobacco  and  filth  "  is  an  attempt  to  introduce  into  the  case  a 
new  element,  which  was  not  mentioned  in  the  complaint. 

For  these  reasons,  we  are  of  the  opinion,  that  the  second 
paragraph  of  the  reply  was  not  good. 

As  the  judgment  must  be  reversed  on  account  of  this  erro- 
neous ruling,  which  will  result  in  a  new  trial,  we  do  not  deem 
it  necessary  to  consider  the  second  alleged  error. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
Temanded  for  further  proceedings. 

On  Petition  for  a  Rehearing. 

Downey,  J. — In  disposing  of  a  petition  for  a  rehearing  in  this 
case,  we  depart  from  the  usual  practice  by  writing  what  we 
now  have  to  say. 

Counsel  for  appellee  suppose  that  the  case  turned  upon  the 
point  whether  there  were  three  or  only  two  passenger  cars  in  the 
train,  and  therefore  have  made  an  application  for  a  certiorari, 
to  bring  up  a  correct  copy  of  the  complaint,  alleging  that  by 
the  original  complaint  it  will  appear  that  the  allegation  in  the 
first  paragraph  was,  that  there  were  only  two  cars.  Conced- 
ing the  fact  to  be  true,  and  we  are  satisfied  that  it  is  true,  still 
we  think  it  is  clear  that  the  case  did  not,  and  does  not,  turn 
upon  that  point. 

The  remark  in  the  opinion  concerning  the  number  of  cars 
in  the  train,  as  alleged  in  the  first  paragraph  of  the  complaint, 
was  only  incidental. 

There  were  but  two  errors  assigned,  and  but  one  of  them 
considered.  That  one  was  the  one  alleging  that  the  court 
committed  an  error  in  overruling  the  demurrer  of  the  defend- 
ant to  the  second  paragraph  of  the  reply. 

The  second  paragraph  of  the  answer  alleges  that  the  train 
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consisted  of  two  first  class  passenger  coaches,  a  baggage  car, 
and  locomotive.  The  question  which  we  considered  and 
decided,  and  the  only  question,  was,  whether  the  allegations 
of  the  second  paragraph  of  the  reply  sufficiently  met  the  sec- 
ond paragraph  of  the  answer.  The  ground  on  which  we  held 
the  second  paragraph  of  the  reply  bad  had  no  reference  what- 
ever to  the  number  of  passenger  cars  in  the  train,  as  alleged 
in  the  complaint.  But  the  ground  was,  that  that  paragraph 
of  the  reply  did  not  meet,  either  by  denial  or  by  avoidance, 
the  material  allegations  of  the  paragraph  of  the  answer.  Hence 
the  application  for  a  certiorari  need  not  be  granted. 

It  is,  moreover,  contrary  to  the  practice  of  this  court  to 
grant  a  writ  of  certiorari,  to  amend  the  record,  after  the  case 
has  been  decided.     Warner  v.  Campbell,  39  Ind.  409. 

Counsel  urge,  in  the  petition  for  a  rehearing,  that  all  the 
matters  stated  in  the  second  paragraph  of  the  reply  were 
admissible  under  the  first  paragraph,  which  was  a  general 
denial,  and  therefore  insist  that  there  was  no  error  in  overrul- 
ing the  demurrer  to  the  second  paragraph.  But  counsel  seek 
to  apply  a  wrong  rule.  The  rule  is  applicable  when  a  demur- 
rer has  been  sustained  to  a  pleading,  and  the  same  matter  is 
admissible  under  another  pleading  which  remains.  The  case 
selected  by  counsel,  as  one  of  many  which  support  this  posi- 
tion, shows  this :  Fankboner  v.  Fankboner,  20  Ind.  62.  The 
court,  in  that  case,  say :  "  "Wo  shall  not  inquire  critically 
whether  the  paragraphs  to  which  the  demurrer  was  sustained 
were  good  or  otherwise,  for  the  reason  that  the  matters  set  up 
in  them  as  a  defence,  if  valid  for  that  purpose,  could  properly 
have  been,  and  were,  in  point  of  fact,  given  in  evidence  under 
the  first  and  fourth  paragraphs."  See,  also,  the  cases  cited  in 
1  Abbott  Ind.  Dig.  62,  sec.  470. 

Counsel  refer  to  the  late  case  of  Widener  v.  The  State,  45 
Ind.  244,  to  support  them,  but  it,  like  the  others,  is  a  case 
where  the  demurrer  was  sustained. 

They  also  refer  to  Speer  v.  Speer,  7  Ind.  178,  to  show  that 
the  rule  is  applicable  where  the  demurrer  has  been  overruled*. 
The  demurrer  in  that  case  also  was  sustained. 
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Counsel  also  insist  that  the  second  paragraph  of  the  reply 
was  only  a  denial  and,  to  that  extent,  a  repetition  of  the  gen- 
eral denial.  We  think  it  cannot  be  sustained  on  this  ground. 
The  allegations  of  the  reply  which  we  have  set  out  in  the 
opinion  are  a  sufficient  answer  to  this  position. 

It  is  urged  that  we  should  overlook  this  error  in  overruling 
the  demurrer  to  the  second  paragraph  of  the  reply,  because,  it 
is  claimed,  the  case  appeal*  to  have  been  properly  tried,  and 
a  correct  result  reached.  "We  are  unable  to  see  that  the  case 
was  not  decided,  in  favor  of  the  plaintiff,  upon  the  ground  that 
he  had  proved  the  allegations  of  the  reply  in  question.  See 
Peery  v.  The  Greensburghy  etc.,  Cb.,  43  Ind.  321,  and  cases 
cited,  and  Hawley  v.  Smith,  45  Ind.  183. 

In  this  condition  of  the  record,  the  appellant  has  a  right  to 
a  reversal,  for  the  error  first  assigned. 

The  petition  is  overruled. 


Bingham  v.  Stumph. 

Bill  or  Exceptions, — Affidavit — Supreme  Court — Superior  Court — An  affi- 
davit to  set  aside  a  default  cannot  be  considered,  either  on  appeal  from  a 
special  term  of  a  superior  court  to  the  general  term  or  on  appeal  to  the- 
Supreme  Court,  if  not  made  apart  of  the  record  by  bill  of  exceptions. 

From  the  Marion  Superior  Court. 

J.  8.  Harvey  and  F.  J.  3Iattler,  for  appellant. 
C  L.  Holstdn,  for  appellee. 

Pettit,  J. — The  appellee  sued  the  appellant ;  there  was  a 
default,  and  judgment  in  favor  of  the  appellee  against  the 
appellant.  The  appellant,  as  he  claims,  moved  and  filed  an 
affidavit  to  set  aside  the  default  and  allow  him  to  answer* 
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This  was  overruled  in  special  torm.  An  appeal  was  taken  to 
the  general  term. 

In  the  general  term,  this  ruling  was  assigned  for  error,  and 
the  general  term  affirmed  the  action  of  the  special  term.  An 
appeal  was  taken  to  this  court,  and  the  action  of  the  superior 
court  in  general  term,  in  affirming  the  judgment  in  special 
term,  is  assigned  for  error. 

There  was  no  question  properly  before  the  superior  court 
in  general  term,  nor  is  there  before  us,  because  the  affidavit  to 
set  aside  the  judgment  by  default  was  not  before  that  court  in 
general  term  or  in  this  court  by  a  bill  of  exceptions.  An 
affidavit  to  set  "aside  a  default  is  not  a  part  of  the  record  unless 
made  so  by  a  bill  of  exceptions. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 


The  Singer  Manufacturing  Co.  v.  John  Paul. 

From  the  Marshall  Circuit  Court. 

C.  JET.  Reeve,  (7.  W.  Smith,  and  R.  0.  Hawkins,  for  appel- 
lant. 

Per  Curiam. — This  was  an  action  by  the  appellant  against 
the  appellee.  Issue,  trial  by  the  court,  finding  and  judgment 
for  the  defendant,  a  motion  for  a  new  trial  being  overruled, 
and  exception  taken. 

Upon  an  examination  of  the  evidence  in  the  cause,  we  are 
of  opinion,  that  a  new  trial  should  have  been  granted.  The 
suit  was  upon  a  note  executed  to  the  plaintiff  by  the  defend- 
ant by  the  name  of  "  E.  Paul."  The  note  was  given  for  a 
balance  due  the  plaintiff  for  sewing  machines  ordered  by  the 
defendant  by  the  name  of  E.  Paul.  In  the  purchase  and  sale 
of  the  sewing  machines  and  the  giving  of  the  notes,  the  plain- 
tiff  supposed  that  the  defendant's  name  was  E.  Paul.    The 
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defendant  was  doing  business  under  the  name  of  E.  Paul,  and 
the  plaintiff  had  no  reason  to  suppose  that  E.  Paul  was  any 
other  person  than  the  defendant.  It  was  claimed  by  the 
defendant  that  the  initial  E.  was  intended  for  Eliza,  his  wife, 
for  whom  he  claimed  to  have  been  doing  business,  as  her  agent, 
and  that  the  note  was  hers,  and  not  his.  Under  the  circum- 
stances disclosed  by  the  evidence,  we  think  it  clear  that  the 
note  should  be  regarded  as  the  note  of  the  defendant,  even  if 
his  wife  had  had  the  legal  power  to  constitute  him  her  agent, 
with  authority  to  bind  her  by  the  execution  of  the  note.  The 
note  was  in  the  usual  form,  and  signed  simply  "  E.  Pbul." 

The  defendant  also  relied  upon  his  discharge  in  bankruptcy. 
But  passing  over  some  objections  which  are  urged  against  the 
discharge,  as  that  the  debt  was  fraudulently  contracted,  we 
think  it  was  sufficiently  established  that  he  promised,  after  the 
discharge,  to  pay  the  note.  We  think  the  ends  of  justice  will 
be  promoted  by  a  new  trial  of  the  cause. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded  for  a  new  trial. 


Fauijeneb  et  al.  v.  Dunn. 

•From  the  Clay  Circuit  Court. 

A.  T.  Rose,  J.  «71  Stevenson,  and  J.  C  Denny,  for  appellants. 
J.  E.  McDonald  and  J",  if.  Butter,  for  appellee. 

Downey,  J. — The  appeal  in  this  case  is  taken,  and  the 
errors  assigned,  by  three  of  the  six  defendants  in  the  judg- 
ment below,  without  a  compliance  with  section  551,  2  G.  & 
H.  270,  and  for  this  reason  the  appeal  cannot  be  sustained. 

The  appeal  is  dismissed,  at  the  costs  of  the  appellants. 
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Strough  et  al.  v.  Gear  et  &l. 

.48  Too       Bnx  op  Exceptions.— Motion  to  Strike  Out— Error  in  striking  out  a  plead- 
^8    100i  ing  can  only  be  presented  on  appeal  by  bill  of  exceptions. 

HO  585        Pleading. — Written  Instrument. — An  answer  based  on  a  written  instrument, 
which  is  not  filed  with  and  made  part  of  it,  is  bad  on  demurrer. 

Practice. — Harmless  Error. — Evidence.*— Where  all  the  evidence  admissible 
under  one  paragraph  of  an  answer  may  be  admitted  under  other  paragraphs, 
it  is  a  harmless  error  to  sustain  a  demurrer  to  such  paragraph. 

Same. — Demurrer  to  Evidence. — Under  the  code,  a  demurrer  to  the  evidence  is 
proper. 

Same. —  What  Should  be  Set  Out  in  Demurrer. — Where  the  plaintiff  demurs  to 
the  evidence,  he  should  set  out  at  full  length  in  his  demurrer  all  the  evi- 
dence given  by  the  plaintiff  and  defendant. 

Same. — Promissory  Note. — Evidence. — In  an  action  on  a  promissory  note, 
where  there  is  no  denial  pleaded,  and  the  affirmative  paragraphs  of  the 
answer  admit  the  execution  of  the  note,  the  note  need  not  be  read  in  evi- 
dence or  set  out  in  a  demurrer  to  the  evidence. 

Promissory  Note. — Playable  in  Bank. — Innocent  Holder. — Fraudulent  Bepre- 
sentaiions. — In  an  action  by  an  innocent  indorsee  on  a  note  payable  in  a 
bank  in  this  State,  it  is  no  defence  that  the  execution  of  the  note  was  pro- 
cured by  fraudulent  representations. 

Same. — Where  a  note  payable  in  a  bank  in  this  State,  and  an  agreement 
by  which  the  note  was  payable  on  conditions,  were  executed  at  the  same 
time,  and  the  agreement  was  not  attached  to  or  so  referred  to  in  the  note 
as  to  be  a  part  of  it,  and  the  payee  indorsed  the  note  to  a  party  who  had 
no  knowledge  or  notice  of  the  agreement,  and  subsequently  the  payee 
fraudulently  substituted  for  said  agreement  another  without  conditions ; 

Held,  that  the  subsequent  fraud  of  the  payee  did  not  destroy  or  impair  the 
immunity  which  attached  to  commercial  paper  in  the  hands  of  the  bona 
fide  holder. 

Demurrer  to  Evidence. — What  is  Admitted  by. — A  demurrer  to  the 
evidence  admits  the  facts  stated  by  the  witnesses  and  the  evidence  given, 
and  any  inference  and  conclusion  a  jury  might  rightfully  and  reasonably 
draw  therefrom. 

Same. —  Where  Evidence  is  Circumstantial  or  Uncertain. — If  evidence  is  circum- 
stantial or  uncertain,  leaving  much  to  inference,  it  will  not  be  sufficient 
to  demur  to  the  evidence  generally,  but  in  reciting  the  evidence  given  in 
the  demurrer  it  should  be  distinctly  stated  what  facts  the  evidence  tends  to 
prove  in  favor  of  the  opposite  party,  and  which  the  demurring  party 
admits. 

Same. — Assessment  of  Damages. — Jury. — Practice. — Where  there  is  a  demurrer 
to  the  evidence  and  a  joinder,  the  court  may  have  the  damages  assessed  by 
the  jury  conditionally,  or  the  jury  may  be  discharged,  leaving  the  damage* 
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to  be  assessed  by  another  jury,  or  to  be  assessed  by  the  court,  upon  the  con- 
sent of  the  parties  or  the  failure  of  either  party  to  demand  a  jury. 

-Same. — Error  in  Riding,  How  Presented  on  AppeaL— Exceptions. — A  ruling 
upon  a  demurrer  to  the  evidence,  excepted  to  in  the  court  below  and  assigned 
for  error  on  appeal,  presents  to  the  Supreme  Court  the  question  as  to  the 
correctness  of  such  ruling. 

8ame. — Motion  for  New  Trial. — Assessment  of  Damages, — Where  there  is  a 
demurrer  to  the  evidence,  a  motion  for  a  new  trial  is  unnecessary  and 
unauthorized,  except  as  to  error  in  the  assessment  of  damages. 

Pleading. — Promissory  Note. — Attorney's  Fees. — Where  a  note  provided  for 

the  payment  of  "  attorney's  fees  of per  cent,  if  suit  be  instituted  on 

the  note ;" 

Hdd,  that  the  note  was  payable  with  reasonable  attorney's  fees,  and  that "  of 
per  cent. "  was  surplusage. 

From  the  Henry  Common  Pleas. 

J.  Brown,  E.  Saint,  and  D.  W.  Chambers,  for  appellants. 
J.  T.  Elliott  and  W.  H.  Elliott,  for  appellees. 

Buskibe:,  C.  J. — Suit  by  the  appellees,  who  were  bankers, 
doing  business  in  the  name  of  Hazzard,  Murphy  &  Co.,  against 
the  appellants,  on  a  promissory  note  made  by  them  May  10th, 
1872,  for  two  hundred  dollars,  with  interest  at  ten  per  cent., 
due  six  months  after  date,  payable  to  the  order  of  M.  Freid- 
barger,  negotiable  and  payable  in  the  First  National  Bank  of 
Newcastle,  Indiana,  and  assigned  by  the  payee  by  endorse- 
ment, before  maturity,  to  the  appellees. 

The  appellants  answered  in  five  paragraphs.  The  first  was 
stricken  out  on  motion.  A  demurrer  was  sustained  to  the 
third  paragraph.     Issue  was  joined  on  the  second,  fourth,  and 

"The  appellees  demurred  to  the  evidence.  The  court  thereupon 
discharged  the  jury,  and,  having  sustained  the  demurrer,  ren- 
dered judgment  for  the  appellees  for  the  principal  and  inter- 
est of  the  note,  and  for  twenty-five  dollars  attorneys'  fees. 
The  appellants  have  assigned  for  error  the  following : 

1.  In  striking  out  the  first  paragraph  of  the  answer. 

2.  In  sustaining  the  demurrer  to  the  third  paragraph  of  the 
answer. 

3*  The  court  erred  in  sustaining  the  demurrer  to  the  evi- 
dence. 
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4.  The  court  erred  in  compelling  the  appellants  to  join  in 
the  demurrer  to  the  evidence. 

5.  The  court  erred  in  discharging  the  jury. 

6.  The  court  erred  in  overruling  the  motion  for  a  new 
trial. 

It  is  quite  earnestly  and  ably  argued,  by  counsel  for  appel- 
lants, that  the  court  erred  in  striking  out  the  first  paragraph 
of  the  answer.  When  that  paragraph  was  stricken  out  by  the 
court,  it  ceased  to  constitute  a  part  of  the  record,  and  could 
only  be  made  a  part  of  it  subsequently  by  a  bill  of  exceptions, 
which  was  not  done.  True,  the  clerk  has  copied  it  into  the 
record,  but  this  does  not  make  it  a  part  of  it.  The  clerk  can- 
not thus  make  a  record  for  this  court. 

No  question  is  presented  for  our  decision  by  this  assign- 
ment of  error.  This  has  been  so  often  decided  by  this  court 
that  we  do  not  feel  justified  in  citing  cases. 

The  action  of  the  court  in  sustaining  the  demurrer  to  the 
third  paragraph  of  the  answer  was  clearly  right.  It  was 
based  upon  a  written  instrument,  which  was  not  filed  with 
and  made  a  part  of  it.  Besides,  all  the  evidence  admissible 
under  this  paragraph  was,  in  fact,  properly  admitted  under  the 
fourth  and  fifth  paragraphs  of  the  answer,  and  consequently 
the  error,  if  one  had  been  committed,  would  have  been  harm- 
less. 

We  next  inquire  whether  the  court  erred  in  sustaining  the 
demurrer  to  the  evidence. 

The  counsel  for  appellants  contend  that  under  the  code 
there  cannot  be  a  demurrer  to  the  evidence.  The  law  is 
otherwise  settled.  Griggs  v.  Sedey,  8  Ind.  264 ;  Lindley  v. 
KeUey,  42  Ind.  294. 

The  plaintiffs  demurred  to  the  evidence  of  the  defendants, 
which  was  set  out  in  the  demurrer,  as  required  by  the  two 
cases  above  cited.  When  the  plaintiff  demurs  to  the  evidence 
of  the  defendant,  he  should  set  out  all  the  evidence  offered  by  the 
plaintiff  and  defendant  at  full  length,  so  that  the  court  may 
determine  upon  the  whole  evidence  for  whom  judgment  should 
be  rendered.  1  Saund.  PI.  &  Ev.  1102,  1103;  Tidd  Pr.  861. 
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In  the  present  case  there  was  no  denial  in,  and  the  affirma- 
tive paragraphs  of  the  answer  admitted  the  execution  of  the 
note  sued  on.  The  note  was  not  required  to  be,  and  was  not, 
in  fact,  read  in  evidence,  and  there  was  no  necessity  for  set- 
ting it  out  in  the  demurrer.  The  evidence  produced  by  the 
defendants  very  strongly  tended  to  prove  that  the  execution 
of  the  note  was  procured  by  the  fraudulent  representations 
and  acts  of  Freidbarger,  the  payee  and  indorser  of  the  note  ; 
but  there  was  not  a  particle  of  evidence  tending,  in  the  remotest 
degree,  to  show  that  the  appellees,  at  the  time  they  purchased 
the  note  of  Freidbarger,  had  any  knowledge  or  notice  of  such 
fraud,  and  consequently  there  was  nothing  in  the  evidence 
from  which  the  jury  could  have  rightfully  and  reasonably 
inferred  the  existence  of  such  knowledge  or  notice. 

It  appears  from  the  evidence,  that  there  was  executed 
between  the  parties  to  the  note  a  written  agreement,  which 
contained  conditions  upon  which  the  note  should  be  payable, 
and  that  this  agreement  was  by  Freidbarger  fraudulently  sub- 
stituted by  another  without  such  conditions.  The  note  and 
agreement  were  executed  on  the  10th  day  of  May,  1872.  The 
note  was  sold  and  transferred  to  the  appellees  on  the  12th 
day  of  said  month  and  year.  The  fraudulent  substitution  of 
the  agreement  took  place  on  the  13th  of  such  month  and  year. 
The  agreement  was  not  attached  to,  or  so  referred  to  in,  the 
note  as  to  make  it  a  part  thereof.  As  we  have  seen,  it  does 
not  appear  that  the  appellees  had  any  knowledge  of  such 
agreement  at  the  time  they  purchased  the  note,  or  of  the  sub- 
stitution of  such  agreement.  The  fraudulent  substitution  of 
the  agreement  by  Freidbarger,  after  the  appellees  became  the 
bona  fide  holders  of  the  note,  did  not  affect  their  rights.  The 
note  was  payable  in  a  bank  having  an  actual  existence  in  the 
State,  and  was  governed  by  the  law  merchant. 

To  entitle  the  appellants  to  defend  against  the  note  in  the 
hands  of  the  appellees,  it  was  necessary  to  allege  and  prove 
that  they  had  purchased  the  same  with  knowledge  that  it  had 
been  procured  by  fraud.  If  the  appellees  became  the  bona 
fide  holders  for  value  and  before   maturity,  the  subsequent 
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fraud  of  the  payee  and  indorser  did  not  destroy  or  impair  the 
immunity  which  attaches  to  commercial  paper. 

It  is  also  argued,  that  the  demurrer  was  defective  because 
this  was  a  case  of  circumstantial  evidence,  and  the  demurrer 
did  not  admit  the  facts  which  the  evidence  tended  to  prove. 
We  do  not  think  it  was  a  case  of  circumstantial  evidence.  The 
demurrer  admitted  the  facts  stated  by  the  defendants'  wit- 
nesses, and  the  evidence  given,  and  every  inference  and  conclu- 
sion the  jury  might  rightfully  and  reasonably  draw  therefrom. 
If  the  evidence  is  circumstantial  or  uncertain,  leaving  much, 
to  inference,  it  will  not  be  sufficient  to  demur  to  the  evidence 
generally,  but  in  reciting  the  evidence  in  the  demurrer,  the 
party  demurring  should  state  distinctly  the  facts  which  the 
evidence  tends  to  prove  in  favor  of  the  opposite  party,  and 
which  he  thereby  admits,  in  order  that  the  court  may  readily 
perceive  the  facts  upon  which  they  are  to  decide.  Cqpeland 
v.  TJie  New  England  Ins.  Co,,  22  Pick.  135,  and  the  numerous 
cases  cited. 

"We  do  not  think  the  facts  in  the  present  case  were  so  far  cir- 
cumstantial as  to  bring  it  within  the  rule  above  laid  down.    • 

It  is  also  claimed,  that  the  court  erred  in  discharging  the 
jury  and  in  assessing  the  damages,  without  calling  another 
jury.  There  was  no  error  in  this.  In  Lindlcy  v.  KeHey, 
supra,  we  held,  that  *"  where  there  is  a  demurrer  to  evidence 
and  a  joinder,  the  court  may  have  the  damages  assessed  by  the 
jury  conditionally ;  or  the  jury  may  be  discharged,  leaving  the 
damages  to  be  assessed  by  another  jury,  should  the  demurrer  be 
overruled."  The  language  then  used  was  taken  from  Andrews 
v.  Hammond,  8  Blackf.  540,  which  was  there  cited.  We  now 
find  the  same  language  in  M'Creary  v.  Fike,  2  Blackf.  374. 
In  both  of  these  cases,  the  defendant  demurred  to  the  evidence 
of  the  plaintiff,  and  damages  were  only  to  be  assessed  in  th& 
event  that  the  demurrers  were  overruled.  We  are  now  satisfied 
that  the  rule  in  such  cases  was  not  accurately  stated.  It  was 
correctly  stated  that  the  damages  might  have  been  assessed 
conditionally  by  the  jury  empanelled  to  try  the  cause,  or  that 
the  jury  might  be  discharged,  leaving  the  damages  to  be  assessed 
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by  another  jury  should  the  demurrer  be  overruled,  but  we 
think  it  should  have  been  added,  or  by  the  court  by  the 
consent  of  the  parties,  or  upon  the  failure  of  either  party  to 
demand  a  jury.  But  in  the  present  case  the  demurrer  was  by 
the  plaintiff  to  the  evidence  of  the  defendant,  in  which  case 
damages  were  to  be  assessed  only  on  the  condition  that  the 
demurrer  was  sustained.  In  such  case  the  damages  should  be 
assessed  in  the  same  manner  as  when  the  defendant  demurs  to 
the  evidence  of  the  plaintiff. 

In  the  present  case,  the  jury  was  discharged  upon  the  filing 
of  the  demurrer  and  before  a  decision  thereon,  and  the  dam- 
ages were  assessed  by  the  court  after  the  demurrer  was  sus- 
tained, without  objection  on  the  part  of  appellants.  They 
might  have  demanded  a  jury,  but  having  failed  to  do  so, 
should  be  regarded  as  having  waived  a  jury. 

Where  a  demurrer  is  sustained  to  evidence,  and  an  excep- 
tion taken  to  such  ruling,  the  assignment  of  such  ruling  for 
error  presents  for  decision  here  the  correctness  of  such  ruling. 

A  motion  for  a  new  trial  is  unnecessary  and  unauthorized, 
unless  it  relates  to  some  matter  growing  out  of  the  assessment 
of  damages.  It  is  claimed  that  the  damages  assessed  were 
excessive,  for  the  reason  that  attorneys'  fees  were  allowed.  The 

note  provided,  "  and  attorneys'  fees  of per  cent,  if  suit  be 

instituted  on  this  note."  It  is  claimed,  that  as  the  per  centum 
is  not  fixed  in  the  note,  there  was  no  contract  to  pay  any  sum 
for  attorneys'  fees.  We  think  otherwise.  We  think  the 
appellees  were  entitled  to  recover  reasonable  attorneys9  fees. 
The  sum  allowed  was  less  than  that  proved.  The  words  "  of 
per  cent."  should  be  regarded  as  surplusage. 

We  think  there  was  no  error  in  the  court  below  of  which 
the  appellants  have  any  right  to  complain. 

The  judgment  is  affirmed,  with  costs. 
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Beno  v.  Robertson  et  ai* 

New  Trial. — Newly-Discovered  Evidence.— -Diligence. — Heading. — A  party* 
applying  for  a  new  trial  on  the  ground  of  newly-discovered  evidence  most 
show  that  he  used  reasonable  diligence  to  discover  and  produce  the  evi- 
dence at  the  former  trial ;  and  in  a  complaint,  under  section  356  of  the 
code,  for  a  new  trial  for  such  cause,  it  is  not  sufficient  to  allege  that  the 
evidence  "  could  not  have  been  discovered  and  produced  at  the  trial  by  the- 
use  of  reasonable  diligence." 

From  the  Jackson  Circuit  Court. 

W.  K.  Marshall,  for  appellant. 

J.  E.  McDonald  and  J.  M.  Butter,  for  appellees. 

Downey,  J. — This  was  a  complaint  for  a  new  trial,  under 
section  356,  2  G.  &  H.  215.  It  was  filed  within  a  year  after 
judgment  was  rendered  in  the  action  in  which  the  new  trial 
was  sought.  The  substance  of  the  issues  in  the  former  action 
is  alleged,  and  the  evidence  which  was  given  upon  the  former 
trial  is  stated.  It  is  then  alleged,  that  "  since  the  August  term, 
1872,  of  the  Jackson  Circuit  Court,  he  has  discovered  the  fol- 
lowing new  and  material  evidence,  which  he  could  not  have 
discovered  and  produced  at  the  trial  with  the  use  of  reasona- 
ble diligence."  The  names  of  the  witnesses  by  whom  the  evi- 
dence can  be  adduced,  and  the  facts  each  will  testify  to,  are 
then  stated,  and  an  affidavit  from  each  of  the  witnesses  stating 
what  he  will  testify  is  made  part  of  the  complaint.  The  com- 
plaint is  verified  by  the  oath  of  the  plaintiff. 

A  demurrer  to  the  complaint,  alleging  a  want  of  sufficient 
facts,  was  filed  by  the  defendants  and  sustained  by  the  court* 
This  ruling  is  the  error  assigned. 

Applications  for  new  trials,  on  the  ground  of  newly-discov- 
ered evidence,  are  not  regarded  with  favor  by  the  courts,  and 
are  never  granted  where  the  party  applying  might,  by  the  use 
of  reasonable  diligence,  have  had  the  evidence  at  the  trial  of 
the  cause.  A  party  applying  for  a  new  trial  on  such  ground 
must  show  that  he  used  reasonable  diligence  to  discover  and 
produce  the  evidence  at  the  former  trial.  In  the  case  under 
consideration,  instead  of  stating  what  acts  of  diligence  were 


NOVEMBER  TERM,  1874.  107 

Moffit  t?.  The  Medsker  Draining  Association. 

used,  the  complaint  says  the  evidence  "  could  not  have  been 
discovered  and  produced  at  the  trial  by  the  use  of  reasonable 
diligence/'  Where  the  question  is  one  of  diligence,  we  think 
it  has  never  been  held  sufficient  to  make  the  statement  with 
reference  to  it  in  this  form.  It  is  not  even  stated  generally  in 
this  case  that  reasonable  diligence  was  used.  Robinoe  v.  Doe, 
6  Blackf.  85 ;  Simpson  v.  Wilson,  6  Ind.  474;  Rugerv.  Bim- 
gan, 10  Ind.  451 ;  Toumsend  V.  The  State,  13  Ind.  357 ;  JBar- 
rington  v.  Witherow,  2  Blackf.  37,  and  note. 

It  is  also  urged  as  objections  to  the  complaint,  that  the  new 
evidence  is  only  cumulative,  and  is  only  for  the  purpose  of 
impeaching  a  witness,  but  we  need  not  examine  these  questions* 

The  judgment  is  affirmed,  with  costs. 
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Practice. — Supreme  Court, — Where  objection  to  the  complaint  because  of  the 
insufficiency  of  the  facts  stated  therein  is  first  made  in  the  Supreme  Court^ 
it  must  be  by  assignment  of  error  on  the  transcript,  and  not  by  mere  sug- 
gestion in  the  brief. 

Same.— Trial  WUhout  Beply.—A.  defendant  waives  a  reply  by  going  to  trial 
without  moving  for  it. 

Dratntng  Association. — Assessment — Evidence, — In  an  action  by  a  drain- 
ing association  to  recover  an  assessment  of  benefits  accruing  to  the  defend- 
ant's land  from  the  construction  of  the  ditch,  evidence  that  its  construction 
did  not  benefit  his  land,  but  injured  it,  is  inadmissible.  The  land-owner 
so  aggrieved  must  seek  his  remedy  by  appeal  from  the  assessment,  under  the 
statute. 

From  the  Hamilton  Circuit  Court. 

T.  J.  Kane  and  A.  F.  Shirts,  for  appellant. 
D.  Moss  and  F.  M.  Irissal,  for  appellee. 

Pettit,  J. — This  suit  was  brought  by  the  appellee  against 
the  appellant,  to  recover  an  assessment  on  his  lands  of  benefit* 
thereto  in  the  construction  of  a  ditch. 
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There  was  a  trial  by  the  court,  finding  and  judgment  for  the 
plaintiff,  and  a  motion  for  a  new  trial  overruled. 

The  appellant  admits  that  the  record  does  not  show  that 
there  was  any  objection  taken  by  demurrer,  or  otherwise,  to 
the  complaint  or  any  paragraph  of  the  answer,  and  only  asks 
a  consideration  of  these  points : 

1.  The  complaint  was  bad,  and  although  no  objection  was 
made  to  it  below,  objection  to  its  insufficiency  may  be  first 
made  here. 

This  is  true  as  to  the  insufficiency  of  the  facts  stated  in  the 
complaint  and  the  jurisdiction  of  the  court,  but  not  for  other 
causes  of  demurrer.  But  an  objection  to  the  sufficiency  of  the 
complaint,  when  first  made  in  this  court,  must  be  by  assign- 
ment of  error  on  the  transcript,  and  not  by  mere  suggestion 
in  the  brief.  No  such  assignment  is  made ;  and  the  brief 
does  not  point  out  or  suggest  any  point  or  particular  in  which 
it  is  supposed  the  complaint  is  not  sufficient,  nor  have  we  dis- 
covered any. 

2.  There  was  a  trial  without  a  reply  to  the  answer. 

It  is  enough  to  say  that  this  was  not  noticed  below,  nor 
is  it  assigned  here  for  error ;  had  it  been  assigned  for  error  it 
would  be  unavailing.  The  defendant  waived  the  reply  by 
going  to  trial  without  moving  for  it.  Train  v.  Gridley,  36 
Ind.  241. 

3.  On  the  trial,  the  defendant  offered  to  prove  that  the  con- 
struction of  the  ditch  did  not  benefit  his  land,  but  injured  it; 
but  the  evidence  was  refused,  and  appellant  says  he  thinks 
this  was  error,  and  that  the  judgment  ought  to  be  reversed,  so 
that  on  another  trial  he  may  have  the  benefit  of  this  evidence. 

No  authority  is  cited  by  appellant.  The  statute  (3  Ind. 
Stat.  222,  sec.  6)  provides  a  remedy  by  appeal  for  any  person 
aggrieved  by  an  assessment,  and  we  think  that  that  was  the  rem- 
edy of  the  appellant,  and  not  the  one  sought  in  this  case.  The 
following  cases  will,  we  think,  throw  light  on  this  question: 
Etchison  Ditching  Astfn  v.  HUlis,  40  Ind*  408 ;  Calking  v. 
Baldwin,  4  Wend.  667 ;  Almy  v.  Harris,  5  Johns.  175. 

It  is  not  pretended  that  the  evidence  given  does  not  fully 
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sustain  the  finding  and  judgment.    We  have  found  no  error 
in  the  record. 
The  judgment  is  affirmed,  at  the  costs  of  the  appellant* 


McCuLiiOCH  v.  The  State. 

GriminaIi  Law. — Murder, — Circumstantial  Evidence, — Corpus  DetictL— On  a       \  43  ^ 
trial  for  murder,  evidence  was  given  of  the  finding  of  the  skeleton  of  a       ,1W  560} 
human  being  of  the  sex  of  the  person  charged  to  have  been  murdered^, 
and  corresponding  to  his  size. 

Held,  that  this  was  sufficient  evidence  of  the  corpus  delictito  justify  the  admis- 
sion of  circumstantial  evidence  to  identify  the  skeleton  as  that  of  the  mur- 
dered party,  as  well  as  to  show  the  cause  and  manner  of  his  death. 

Same. — Voluntary  Confession. — A  witness  for  the  State  in  a  trial  for  murder 
testified  to  several  conversations  with  the  accused,  in  some  of  which  the 
latter  spoke  of  having  killed  a  man  by  the  name  of  Morgan,  which  was 
the  name  of  the  person  alleged  in  the  indictment  to  have  been  murdered, 
and  in  one  conversation  the  prisoner  stated  that  he  was  innocent  of  crime, 
but  it  did  not  affirmatively  appear  that  the  declaration  of  innocence  was 
made  in  the  same  conversation  in  which  he  confessed  the  homicide. 

Held,  that  it  could  not  be  rightfully  assumed  by  the  Supreme  Court  that  the 
assertion  of  innocence  was  necessarily  made  by  the  accused  in  the  same 
conversation  in  which  he  said  he  had  killed  a  man  by  the  name  of  Mor- 
gan. 

From  the  Benton  Circuit  Court. 

J2.  C.  Ghregory,  W.  B.  Gregory,  and  JR.  P.  DeHart,  for 
appellant. 

J.  C.  Denny,  Attorney  General,  C.  A.  Buskirh,  Attorney 
General,  and  8.  P.  Thompson,  Prosecuting  Attorney,  for  the 
State. 

Wobdek,  J. — The  appellant  was  indicted  in  the  court  below 
for  the  murder  of  William  C.  Morgan,  and,  upon  trial,  was 
convicted  and  sentenced  to  imprisonment  for  life  in  the  state 
prison.  His  counsel  have  filed  an  able  and  elaborate  brief, 
insisting  that  the  verdict  was  not  sustained  by  the  evidence, 
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and  that  the  court  erred  in  its  charges  to  the  jury.  We  have 
read  the  evidence  with  care,  and,  although  it  is  mostly  circum- 
stantial in  its  character,  we  are  satisfied  that  it  established  the 
guilt  of  the  appellant  beyond  any  reasonable  doubt. 

On  the  5th  of  May,  1865,  the  deceased  started  from  Wis- 
consin, with  a  pair  of  horses  and  a  covered  wagon,  to  come  to 
Indiana.  Some  one  got  into  the  wagon  with  him,  not  shown  to 
have  been  the  appellant ;  but  it  was  shown  that  the  deceased  and 
the  appellant  had  previously  made  an  arrangement  to  come 
together.  This  was  the  last  that  was  ever  seen  or  heard  of 
Morgan  by  his  friends  or  relatives. 

In  the  autumn  of  1867,  a  human  skeleton,  not  quite  entire, 
of  the  male  sex  and  Caucasian  race,  and  corresponding  very 
well  in  point  of  size  with  Morgan,  was  found  in  a  slough  or 
pond,  not  far  from  a  highway,  in  Benton  county,  Indiana. 
The  skull  had  a  hole  on  the  lower  posterior  part,  and  a  cut  or 
gash  on  the  top,  apparently  made  with  some  sharp  instrument. 
The  latter  could  not  have  been  self  inflicted,  and  was  sufficient 
to  cause  death. 

A  chain  of  circumstances,  proved  on  the  trial,  led  to  the 
conclusion,  beyond  any  reasonable  doubt,  that  the  skeleton  was 
that  of  William  C.  Morgan,  and  that  the  appellant  was  guilty 
of  his  murder. 

The  circumstances  are  too  numerous  to  be  detailed  in  this 
opinion,  and  no  good  purpose  would  be  subserved  by  setting 
them  out.  We  are  entirely  satisfied  with  the  conclusion 
arrived  at  by  the  jury  upon  the  evidence. 

The  following  are  the  charges  excepted  to  by  the  defend- 
ant: 

"  6.  To  warrant  a  conviction  in  this  case,  you  must  first  be 
satisfied  beyond  a  reasonable  doubt  that  the  skeleton  offered 
in  evidence  is  the  remains  of  a  human  being.  When  this  fact 
is  proved,  then  the  State  may  prove  by  circumstantial  evidence 
that  said  remains  are  those  of  William  C.  Morgan,  the  man 
alleged  to  have  been  killed,  and  may  also  prove  by  the  same 
kind  of  evidence  that  the  defendant  killed  him.  But  to  war- 
rant a  conviction  on  circumstantial  evidence,  it  should  be  so 
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strong  as  to  exclude  every  reasonable  hypothesis  of  inno- 
cence. 

"  7.  Confessions  alleged  to  have  been  made  by  the  defend- 
ant are  to  be  received  with  great  caution,  and  are  entitled  to 
no  consideration  until  the  jury  are  satisfied,  from  the  evidence, 
beyond  a  reasonable  doubt,  that  said  Morgan  was  murdered. 
If  the  jury  find  that  the  fact  of  Morgan's  murder  is  estab- 
lished, beyond  a  reasonable  doubt,  by  evidence  independent  of 
the  defendant's  confession,  and  that  after  his  death  the  defend- 
ant voluntarily,  and  without  any  inducement,  confessed  him- 
self guilty  of  the  crime,  such  confession,  if  the  jury  find  beyond 
a  reasonable  doubt  that  it  was  made,  may  be  considered  by 
them  as  strong  proof  of  guilt." 

The  counsel  for  the  appellant  insist  that  the  sixth  charge 
is  wrong,  inasmuch  as  by  it  the  jury  were  told  that  if  they 
believed  that  the  skeleton  offered  in  evidence  was  the  remains 
of  a  human  being,  the  State  might  prove  by  circumstantial 
evidence  that  it  was  the  remains  of  William  C.  Morgan.  They 
insist  that  as  this  was,  in  substance,  a  charge  that  the  corpus 
delicti  might  be  proved  by  circumstantial  evidence,  the  charge 
was  clearly  wrong.  They  cite,  in  support  of  the  position  taken, 
the  case  ofRuloffv.  The  People,  18  N.  T.  179. 

It  may  be  conceded,  that  much  that  is  said  in  that  case  mil- 
itates against  the  charge  in  question.  But  that  case  differs  from 
this.  In  that  case,  the  defendant  was  charged  with  the  mur- 
der of  a  child.  There  was  no  direct  proof  that  the  child  was 
dead  or  had  been  murdered,  or  that  her  dead  body  had  ever 
been  found  or  seen  by  any  one.  The  jury  were  asked  to  pre- 
sume and  find  from  the  lapse  of  time  since  the  child  and  her 
mother  were  last  seen,  and  from  other  facts  and  circumstances, 
that  the  child  was  dead,  and  had  been  murdered  by  the  pris- 
oner. The  court  held,  that  there  must  be  direct  proof  of  the 
corpus  delicti. 

Whether  the  court  would  have  applied  the  doctrine  to  a 
case  like  the  present,  is  rendered  quite  doubtful  by  the  closing 
paragraph  of  the  opinion  in  the  cause.  "  If,"  say  the  court, 
44  what  is  said  by  these  writers  is  to  be  taken  as  intimating 
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their  opinion  that  Lord  Hale's  rule  may  be  departed  from,  I 
find  no  judicial  authority  warranting  the  departure.  The 
rule  is  not  founded  in  a  denial  of  the  force  of  circumstantial 
evidence,  but  in  the  danger  of  allowing  any  but  unequivocal 
and  certain  proof  that  some  one  is  dead  to  be  the  ground  on 
which,  by  the  interpretation  of  circumstances  of  suspicion,  an 
accused  person  is  to  be  convicted  of  murder." 

In  the  case  in  judgment,  the  skeleton  supplied  what  it 
would  seem  the  court,  in  the  New  York  case,  thought  to  be 
lacking  in  order  to  a  conviction  on  evidence  otherwise  circum- 
stantial. 

In  the  case  of  The  Stale  v.  Williams,  7  Jones  N.  C.  446,  it  was 
held,  that  in  a  case  where  the  supposed  body  of  the  person 
alleged  to  have  been  murdered  had  been  destroyed  by  fire, 
leaving  remains  shown  to  have  been  human,  the  corpus  delicti 
might  be  proved  by  circumstantial  evidence.  So,  in  the  case  of 
Stocking  v.  The  State,  7  Ind.  326,  where  the  body  was  destroyed 
by  fire,  this  court  said :  "  The  corpus  delicti  may,  like  any 
other  part  of  the  case,  be  proved  by  circumstantial  evi- 
dence." 

We  shall  not  enter  upon  an  extended  examination  of  the 
authorities  upon  this  question,  but  content  ourselves  with  the 
citation  of  a  few  passages  from  elementary  writers : 

"  The  corpus  delicti,  or  the  fact  that  a  murder  has  been  com- 
mitted, is  so  essential  to  be  satisfactorily  proved,  that  Lord 
Hale  advises  that  no  person  be  convicted  of  culpable  homi- 
cide, unless  the  fact  were  proved  to  have  been  done,  or  at  least 
the  body  found  dead.  "Without  this  proof  a  conviction  would 
not  be  warranted,  though  there  were  evidence  of  conduct  of 
the  prisonor  exhibiting  satisfactory  indications  of  guilt.  But 
the  fact,  as  we  have  already  seen,  need  not  be  directly  proved ; 
it  being  sufficient  if  it  be  established  by  circumstances  so 
strong  and  intense  las  to  produce  the  full  assurance  of  moral 
certainty."     3  Greenl.  Ev.,  sec.  131. 

Bishop  says,  1  Bish.  Crim.  Proced.,  sec.  1070,  speaking  of  the 
doctrine  of  Lord  Hale  :  "  But  this  doctrine  is  rather  one  of 
caution  and  sound  judgment  than  of  absolute  law,  according 
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to  what  appears  to  be  the  better  and  later  English  authority." 
Again,  the  same  author,  in  the  next  following  section,  says: 
u  If  we  look  at  the  matter  as  one  of  legal  principle,  we  can 
hardly  fail  to  be  convinced,  that,  while  the  corpus  delicti  is  a 
part  of  the  case  which  should  always  receive  careful  attention, 
and  no  man  should  be  convicted  until  it  is  in  some  way  made 
clear  that  a  crime  has  been  committed,  yet  there  can  be  no 
one  kind  of  evidence  to  be  always  demanded  in  proof  of  this 
fact  any  more  than  of  any  other.  If  the  defendant  should 
not  be  convicted  when  there  has  been  no  crime,  so  equally 
should  he  not  be  when  he  has  not  committed  the  crime,  though 
somebody  has ;  the  one  proposition  is  as  important  to  be  main- 
tained as  th£  other ;  yet  neither  should  be  put  forward  to 
exclude  evidence  which  in  reason  ought  to  be  convincing  to 
the  understanding  of  the  jury." 

We  quote  another  paragraph  from  3  Greenl.  Ev.,  sec.  133 : 
"But  though  it  is  necessary  that  the  body  of  the  deceased 
be  satisfactorily  identified,  it  is  not  necessary  that  this  be 
proved  by  direct  and  positive  evidence.  Where  only  mutilated 
remains  have  been  found,  it  ought  to  be  clearly  and  satis- 
factorily shown  that  they  are  the  remains  of  a  human  being, 
and  of  one  answering  to  the  sex,  age,  and  description  of  the 
deceased;  and  the  agency  of  the  prisoner  in  their  mutilation,. 
or  in  producing  the  appearances  found  upon  them,  should  be 
established.  Identification  may  also  be  facilitated  by  circum- 
stances apparent  in  and  about  the  remains,  such  as  the  apparel, 
articles  found  on  the  person,  and  the  contents  of  the  stomach, 
connected  with  proof  of  the  habits  of  the  deceased  in  respect 
to  his  food,  or  with  the  circumstances  immediately  preceding 
his  dissolution." 

Whatever  may  be  the  law  in  respect  to  cases  where  no  sup- 
posed remains  of  the  person  charged  to  have  been  murdered 
have  been  found,  as  was  the  case  in  Rvloff  v.  The  People, 
mipra,  we  are  of  opinion  that  the  charge  given,  as  applied  to 
the  case  made  by  the  evidence,  was  not  erroneous.  Circum* 
stantial  evidence,  as  we  think,  was  clearly  competent  to  iden- 
Vol.  XLVHI. 
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tify  the  skeleton  produced  as  the  remains  of  William  C.  Mor- 
gan, as  well  as  to  show  the  cause  and  manner  of  his  death. 

"We  pass  to  the  seventh  instruction.  We  do  not  understand 
that  counsel  for  the  appellant  question  the  correctness  of  this 
instruction  as  an  abstract  proposition;  but  they  insist  that 
there  was  no  evidence  given  to  which  such  charge  could  be 
applied,  and  therefore  that  it  was  erroneous.  They  claim  that 
the  appellant  made  no  deliberate  confessions  of  guilt,  and  that 
the  charge  was  calculated  to  do  him  harm,  by  impressing  the 
jury  with  the  idea  that  what  he  did  say  amounted  to  such  con- 
cession. 

The  evidence  in  respect  to  the  confessions  of  the  appellant, 
as  it  appears  in  the  bill  of  exceptions,  is  as  follows : 

"  Henry  C.  Warrell,  a  witness  for  the  State,  being  duly 
sworn,  testified  as  follows :  I  am  acquainted  with  the  defend* 
ant ;  we  roomed  together  in  the  Illinois  state's  prison ;  I  knew 
him  in  prison  as  James  McCulloch ;  I  saw  him  frequently  for 
some  three  years ;  I  saw  him  in  the  spring  of  1872 ;  my  mem- 
ory is  very  poor ;  I  am  a  prisoner  myself;  there  was  consid- 
erable talk  in  the  prison  about  his  case  and  mine ;  I  was  in 
for  burglary ;  I  heard  him  make  remarks  about  being  uneasy 
about  being  arrested  when  his  time  was  up ;  I  will  give  you 
the  substance  of  it,  as  well  as  I  can  now  remember :  he  told 
me  he  expected  to  be  arrested  on  a  charge  of  murder ;  he  said  he 
had  killed  a  man  by  the  name  of  Morgan,  and  he  was  afraid 
the  deceased  man's  father  would  arrest  him  when  his  time 
expired ;  that  the  only  proof  that  would  be  against  him  was 
that  h6  was  seen  in  company  with  the  man,  and  was  caught  in 
possession  of  his  team;  I  do  not  know  that  there  was  much 
more  said  at  that  time,  I  did  not  believe  it,  and  did  not  pay 
much  attention  to  it;  I  heard  him  make  little  remarks  about 
his  being  uneasy  about  being  arrested  when  he  got  out;  there 
was  a  convict  in  prison  at  that  time  by  the  name  of  Col.  Cross, 
a  kind  of  a  lawyer ;  I  cannot  explain  every  word ;  he  went  to 
him  for  information ;  he  said  they  had  found  the  skeleton  that 
was  said  to  be  the  man  he  murdered ;  he  wanted  to  know  if 
it  would  be  any  evidence  against  him,  if  it  could  not  be  idenli- 
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fied ;  I  think  Col.  Cross  said  it  would  be  no  evidence  against 
him;  and  that  is  all  the  conversation  I  heard,  except  his 
expression  about  being  uneasy ;  he  got  some  letters  from  his 
wife ;  he  said  there  was  nothing  said  lately  about  the  Morgan 
case. 

"  On  cross-examination,  the  witness  testified  as  follows :  I 
am  a  convict,  and  have  been  convicted  on  three  different 
indictments  for  burglary;  sentenced  ten  years;  have  served 
five  years  and  four  months  of  the  time ;  I  was  brought  here  in 
chains ;  I  left  them  off  outside ;  the  defendant  told  me  in  this 
same  conversation,  and  at  other  times,  that  he  wanted  them  to 
take  him  out  and  try  him  then,  and  not  bother  him  when  his 
time  was  out ;  in  this  same  conversation  I  spoke  of  a  while  ago, 
he  said  he  was  an  innocent  man ;  that  he  was  innocent  of  the 
charge ;  my  memory  is  very  poor ;  he  always  said  he  wanted 
to  be  tried  then  for  the  charge,  and  not  be  bothered  when  he 
got  out;  he  never  said  he  wanted  to  get  out  and  be  tried  after 
the  skeleton  was  found." 

The  evidence,  as  it  comes  up  to  us,  is  a  little  obscure,  in  this, 
that  it  does  not  very  distinctly  appear  to  what  conversation 
the  witness  alluded  as  the  one  he  spoke  of  "awhile  ago,"  in 
which  the  defendant  said  he  was  an  innocent  man,  etc.  The 
witness  had  spoken  of  several  conversations.  In  one  of  these 
the  defendant,  according  to  the  witness,  said  he  had  killed  a 
man  by  the  name  of  Morgan,  etc.  Then  the  defendant  had  a 
conversation  with  Col.  Cross,  and  took  his  advice.  Then  he 
said  at  other  times  that  he  wanted  them  to  take  him  out  and 
try  him,  etc. 

It  does  not  appear  in  which  of  these  conversations  it  was 
that  he  said  he  was  innocent.  It  cannot  be  rightfully  assumed 
that  it  was  necessarily  in  the  one  in  which  he  said  he  had 
killed  a  man  by  the  name  of  Morgan. 

With  this  evidence  before  the  jury,  we  think  the  court  was 
clearly  justified  in  giving  the  charge  in  question. 

There  is  no  error  in  the  record,  and  the  judgment  below 
must  be  affirmed. 

The  judgment  below  is  affirmed,  with  costs. 
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Munson  v.  Lock. 

From  the  Marion  Superior  Court.  i 

W.  Morrow  and  N.  Truster }  for  appellant. 

Buskibk,  C.  J. — The  assignment  of  error  presents  no  ques- 
tion for  our  decision.  The  appellant  has  assigned  for  error 
here  that  the  court  in  special  term  erred  in  overruling  his 
motion  for  a  new  trial.  He  has  also  assigned  as  error  th& 
reasons  for  a  new  trial,  but  these  were  embraced  in  the  assign- 
ment that  the  court  erred  in  overruling  the  motion  for  a  new 
trial.  The  appellant  should  have  assigned  for  error  that  th& 
court  in  general  term  erred  in  affirming  the  judgment  of  the 
court  in  special  term.  Cline  v.  Love,  47  Ind.  258,  and  cases 
there  cited. 

The  judgment  is  affirmed,  with  costs. 


Yeakel  v.  The  City  op  Lafayette  et  al. 

I  *j*   y8  City. — Street  Improvement, — In  the  advertisement  of  the  letting  of  the  con- 

1 !**_  499  tract  for  a  street  improvement  in  a  city,  the  notice  bore  date  May  13th,  1868,. 

and  stated  that  bids  would  be  received  "  up  to  Monday  evening,  May  13th, 
1868."  An  entry  in  the  minute  book  of  the  proceedings  of  the  council 
stated  that  the  bids  were  opened  on  the  evening  of  May  18th,  1868. 

Held,  on  demurrer  to  the  transcript,  on  appeal  from  a  precept  issued  for  the* 
collection  of  an  assessment  for  such  improvement,  that  the  notice  was  not 
legal,  or  published  for  a  sufficient  length  of  time. 

Same. — In  such  case  the  description  of  the  property  to  be  sold  was  as  fol- 
lows: "The  west  part  of  the  west  half  of  lot  number  one  hundred  and 
twenty-one,  in  the  original  plat  of  the  city  of  Lafayette,  bordering  on  said 
improvement  forty-four  feet." 

Held,  that  this  was  sufficiently  definite. 

Same. — Whether  the  improvement  of  a  street  be  a  first  or  second  one,  it  is 
chargeable  to  the  adjoining  property ;  and  the  question  whether  the- 
improvement  remains  in  good  condition,  or  a  new  improvement  is  needed^ 
is  a  matter  to  be  determined  by  the  council. 
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From  the  Tippecanoe  Common  Pleas. 
J..  A.  Stein,  for  appellant. 

Downey,  J. — This  was  an  appeal  to  the  common  pleas  from 
a  precept  issued  by  the  authority  of  the  city  council,  for  the 
collection  of  an  assessment  for  a  street  improvement  in  favor 
of  Underhill,  one  of  the  appellees,  against  the  property  of  the 
appellant,  Yeakel.  In  the  common  pleas,  Yeakel  demurred  to 
the  transcript,  and  his  demurrer  was  overruled.  He  then  filed 
an  answer,  consisting  of  a  general  denial  and  a  special  para- 
graph. The  appellee  filed  a  demurrer  to  the  second  paragraph 
of  the  answer,  which  was  sustained  by  the  court.  There  was 
a  trial  by  the  court,  and  a  finding  and  judgment  for  the 
appellees. 

Yeakel  assigns  as  errors: 

1.  The  overruling  of  the  demurrer  to  the  complaint,  con- 
sisting of  the  transcript. 

2.  Sustaining  the  demurrer  to  the  second  paragraph  of  the 
answer;  and, 

3.  Rendering  judgment  for  the  plaintifls. 

The  first  objection  urged  to  the  transcript  is,  that  it  does  not 
show  that  the  improvement  was  ordered  by  a  vote  of  two-thirda 
of  the  members  of  the  council.  This  must  affirmatively  appear, 
when,  as  in  this  instance,  the  improvement  is  ordered  without 
a  petition.  Moberry  v.  The  (My  of  JeffersonviHe,  38  Ind.  198  ; 
Baker  v.  Tobin,  40  Ind.  310.  The  transcript  shows  that  the 
council  consisted  of  twelve  members ;  that  two  members  were 
absent ;  that  eight  voted  in  favor  of  the  ordinance,  and  two 
against  it.  Eight  being  two-thirds  of  twelve,  the  ordinance 
was  legally  passed. 

The  next  objection  urged  is,  that  it  does  not  appear  from  the 
transcript  that  the  letting  of  the  contract  was  properly  adver- 
tised. The  notice  bears  date  May  13th,  1868,  and  states  that 
bids  will  be  received  "up  to  Monday  evening,  May  13th, 
1868."  A  copy  of  an  entry  from  the  minute  book  of  the  pro- 
ceedings of  the  council  states  that  the  bids  were  opened  on 
the  evening  of  the  18th  of  May,  1868.    In  our  opinion,  the 
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notice  was  not  legal,  or  published  for  a  sufficient  length  of 
time.     The  GAy  of  Logansport  v.  Puterbaugh,  46  IncL  550. 

It  is  next  urged  that  the  description  of  the  property  to  be 
sold  is  insufficient.  This  is  the  description :  "  The  west  part 
of  the  west  half  of  lot  number  one  hundred  and  twenty-one, 
in  the  original  plat  of  the  city  of  Lafayette,  bordering  on  said 
improvement  forty-four  feet."  We  regard  this  as  sufficiently 
definite.  It  is  forty-four  feet  off  the  west  side  of  the  lot,  if 
the  end  of  the  lot  is  next  the  street,  or  forty-four  feet  off  the 
west  end,  if  the  side  of  the  lot  lies  next  the  street.  The  plat 
will  show  how  this  is.     Id  certum  est,  etc. 

The  second  paragraph  of  the  answer  relies  upon  the  fact  that 
the  street  had  been  previously  improved,  by  the  order  of  the 
city,  at  the  expense  of  the  property  holders,  that  the  old 
improvement  still  remained  in  good  condition,  and  that,  there- 
fore, the  new  improvement  was  properly  chargeable  against 
the  city,  and  not  against  the  abutting  property.  We  are  of 
opinion,  that  this  is  a  matter  to  be  determined  by  the  city 
council.  Whether  the  improvement  of  the  street  is  a  first  or 
second  one,  it  is  equally  chargeable  to  the  adjoining  property. 
Gty  of  Lafayette  v.  Fowler,  34  Ind.  140. 

The  judgment  is  reverse^,  with  costs;  and  the  cause  is 
remanded,  with  directions  to  sustain  the  demurrer  to  the  com- 
plaint. 


Ferrell  v.  The  State. 

From  the  Hamilton  Circuit  Court. 

D.  Moss  and  jP.  M.  Trissal,  for  appellant. 
J.  C  Denny,  Attorney  General,  and  J.  Stafford,  Prosecuting 
Attorney,  for  the  State. 

Woedek,  J. — Prosecution  against  jthe  appellant  for  selling. 
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intoxicating  liquor  to  a  person  in  the  habit  of  getting  intoxi- 
cated.   Trial  by  court  and  conviction. 

The  only  question  made  is,  whether  the  evidence  sustains 
the  conviction.  We  think  it  does  not.  It  scarcely  shows  that 
the  person  to  whom  the  liquor  was  sold  was  in  the  habit,  at 
the  time,  of  becoming  intoxicated ;  but  if  it  does,  it  repels  the 
idea  that  the  defendant  either  knew  or  had  the  means  of 
knowing  it. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial. 


The  Indianapolis,  Bloomtngton,  and  Western  Railway 

Company  v.  Lyon. 

Judicial  Notice. — Pleading. — In  an  action  brought  in  Fountain  county, 
against  a  railroad  company,  for  killing  a  cow,  the  complaint  alleged  that 
the  place  where  the  animal  was  killed  was  "  about  two  and  a  half  miles 
east  of  Covington." 

Hddy  on  motion  in  arrest,  that  the  Supreme  Court  knew  judicially  that  the 
place  so  designated  is  in  the  county  where  the  action  was  brought. 

£a£LB0AI>. — Injury  to  AnimaL — Fence. — Pleading. — In  an  action,  under  the 
statute,  against  a  railroad  company,  for  injury  to  an  animal,  the  allegation 
that  "  the  road  was  not  securely  fenced  as  required  by  law"  is  not  the 
statement  of  a  mere  conclusion  of  law,  and  is  a  sufficient  allegation  as  to 
the  fencing  of  the  road. 

From  the  Fountain  Common  Pleas. 

J.  (7.  Black,  R.  M.  Nebeker,  and  S.  M.  Cambern,  for  appel- 
lant. 

Downey,  J. — The  appellee  sued  the  appellant  before  a  jus- 
tice of  the  peace,  alleging  in  his  complaint,  "that  heretofore, 
to  wit,  on  the  22d  day  of  March,  1872,  the  said  defendant,  by 
her  agents,  killed  a  cow,  the  personal  property  of  this  plain- 
tiff about  two  and  a  half  miles  east  of  Covington,  by  running 
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over  and  upon  said  cow  a  locomotive,  and  that  said  cow  was 
of  the  value  of  sixty  dollars;  and  plaintiff  says,  at  the  time 
and  place  when  and  where  said  cow  was  run  over  and  killed 
as  aforesaid,  the  road  was  not  securely  fenced,  as  required  by 
law ;  wherefore,"  etc. 

Before  the  justice  of  the  peace,  the  defendant  made  default, 
and  judgment  was  rendered  against  it  for  forty-five  dollars  and 
costs.  The  defendant  appealed  to  the  common  pleas,  and 
there  offered  to  confess  judgment  for  forty  dollars  and  costs, 
which  was  not  accepted  by  the  plaintiff. 

The  defendant  then  answered,  first,  that  it  admitted  all  the 
facts  alleged  in  the  complaint  to  be  true,  except  the  value  of 
the  animal  killed,  and  the  amount  of  the  damages  claimed  by 
the  plaintiff;  and,  second,  by  way  of  counter-claim,  that  it 
admitted  all  the  allegations  of  the  complaint  to  be  true,  except 
as  to  the  amount  of  damages,  but  alleged  that  the  defendant 
took  and  appropriated  the  hide  and  tallow  of  the  animal,  each 
of  the  value  of  five  dollars,  which  amounts  it  asked  might  be 
recouped  from  the  amount  of  damages  which  might  be  found 
in  favor  of  the  plaintiff.  Reply  in  denial.  Trial  by  the  court 
and  finding  for  the  plaintiff  in  the  sum  of  forty-five  dollars. 
"The  defendant  moved,  successively,  for  judgment  in  its  favor 
non  obstante  veredicto,  for  a  new  trial,  and  in  arrest  of  judg- 
ment, which  motions  were  all  overruled  by  the  court,  and  final 
judgment  rendered  for  the  plaintiff. 

The  errors  assigned  are  upon  the  overruling  of  the  motion 
for  a  new  trial,  and  that  in  arrest  of  judgment. 

The  motion-  in  arrest,  which  was  on  the  ground  that  the 
complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  presents  the  question  which  is  naturally  first  in  order. 

The  first  objection  to  the  complaint  urged  by  the  appellant's 
counsel  is,  that  it  is  not  averred  therein  that  the  animal  was 
killed  in  the  county  in  which  the  action  was  brought.  We 
think  differently.  We  know  judicially  that  the  point  desig- 
nated in  the  complaint  as  the  place  where  the  animal  was 
killed,  "  two  and  a  half  miles  eastof  Covington,"  is  in  Fountain 
county,  the  county  in  which  the  action  was  brought. 
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The  second  objection  is,  that  the  allegation  that  "  the  road 
"was  not  securely  fenced  as  required  by  law  "  is  a  mere  conclu- 
sion of  law,  and  hence  insufficient. 

In  several  cases  it  has  been  held,  that  to  aver  that  the  rail- 
road was  not  fenced  "  according  to  law,"  or  "  as  required  by 
law,"  was  not  sufficient.  The  Indianapolis,  etc.,R.R.  Cb.v. Bishop, 
29  Ind.  202 ;  The  Indianapolis,  etc.,  R.R.  Go,  v.  Robinson,  35  Ind. 
380 ;  The  JeffersonviMe,  etc.,  R.  R.  Co.  v.  UnderhiU,  40  Ind.  229. 

In  other  cases  it  has  been  held,  that  to  allege  that  the  rail- 
road was  not  securely  fenced  "  according  to,"  or  "  as  required  by 
law,"  is  sufficient.  The  Pittsburgh,  etc.,  R.R.  Cb.v.  Brown,  44  Ind. 
409,  and  the  cases  there  cited.  The  case  under  consideration 
is  governed  by  the  rule  in  the  last  named  cases.  The  line  of 
distinction  is  pretty  finely  drawn,  but  it  is  perceptible.  The 
complaint  is  not  liable  to  the  objection  urged  against  it. 

Under  the  first  error  alleged,  that  is,  the  refusal  to  grant  a 
new  trial,  we  think  the  case  is  with  the  appellee. 

It  is  urged  that  the  evidence  did  not  show  that  the  animal 
was  killed  in  the  county  in  which  the  action  was  brought. 
"We  do  not  see  how  counsel  can  well  urge  this  ground  for 
Teversing  the  judgment,  in  the  face  of  the  admissions  in  the 
answer.  The  company  admitted  all  the  facts  alleged,  except 
the  value  of  the  animal,  and  the  amount  of  the  damages. 

The  whole  case  shows  that  the  statutory  general  denial  was 
not  relied  upon  by  the  defendant,  and  that  any  proof  from  the 
plaintiff  except  as  to  the  value  of  the  animal  and  amount  of 
damage  was  waived. 

The  course  pursued  by  the  company  in  this  case  deserves 
the  greatest  amount  of  damages  which  we  are  authorized  to 
give  to  the  appellee. 

The  judgment  is  affirmed,  with  ten  per  cent,  damages  and 
costs. 
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Mayer  v.  The  State. 

CBDONAlt  Law. — Supreme  CowrL — IndictotenL— The  sufficiency  of  the  facto 
stated  in  an  indictment  to  constitute  a  public  offence  or  crime  cannot  be 
questioned  for  the  first  time  in  the  Supreme  Court.  (Wobden,  J.,  dis- 
sented from  this  proposition,  but  concurred  in  the  judgment}  holding  thai 
the  indictment  in  question  stated  a  criminal  offence.) 

From  the  Jefferson  Circuit  Court. 

J*.  L.  Wilson  and  E.  JR.  Wilson,  for  appellant. 
C  A.  Buskirk,  Attorney  General,  for  the  State. 

Pettit,  J. — The  appellant  was  indicted  under  "  an  act  to 
regulate  the  sale  of  intoxicating  liquor,"  etc.,  approved  Feb- 
ruary 27th,  1873. 

The  indictment  was  in  two  counts,  one  for  selling,  and  the 
other  for  giving  intoxicating  liquor  to  a  person  named,  who 
was  in  the  habit  of  getting  intoxicated. 

The  defendant  pleaded  guilty,  submitted  his  case  to  the 
court,  and  was  fined  ten  dollars.  He  made  no  objection  to 
the  indictment,  proceedings,  or  judgment  in  any  manner  or 
form.  He  now  brings  his  case  here,  and  insists  that  the 
indictment  is  bad  for  various  reasons,  and  that  he  can  take 
advantage  of  its  defects  here  for  the  first  time,  although  he 
pleaded  guilty  and  made  no  objection  below ;  and  he  cites  only 
Bosenbaum  v.  The  State,  4  Ind.  599,  in  support  of  his  position. 
That  case  does  not  in  the  least  sustain  the  position  taken.  In 
that  case,  the  defendant  moved  to  quash  the  indictment,  which 
motion  was  overruled,  and  exception  taken ;  then  the  defend- 
ant pleaded  guilty,  and,  on  such  plea,  was  fined.  He  brought 
his  case  here,  and  this  court  held  that  the  indictment  was  bad, 
and  that  the  motion  to  quash  ought  to  have  been  sustained,  and 
reversed  the  judgment  for  that  reason.  By  sec.  148,  2  6.  & 
H.  425,  a  defendant  in  any  state  case  may  appeal  to  this  court, 
and  we  may  review  any  decision  or  intermediate  order  made 
in  the  progress  of  the  case  by  the  court  below.  In  this  case, 
no  decision  or  intermediate  order  was  asked  or  made  on  the 
sufficiency  of  the  indictment,  which,  on  its  face,  was  appar- 
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ently  good.  See  Hare  v.  The  State,  4  Ind.  241 ;  The  State 
v.  Murphy,  8  Blackf.  498 ;  Homberger  v.  The  State,  5  Ind. 
300. 

We  hold  that  in  this  case  the  insufficiency  of  the  indict- 
ment cannot  be  first  raised  in  this  court. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 

« 

Woeden,  J. — In  this  case  it  is  assigned  for  error,  amongst 
other  things,  that "  the  facts  stated  in  the  indictment  do  not 
constitute  a  public  offence  or  crime  of  any  kind."  I  am  of 
opinion,  that  the  facts  stated  do  constitute  a  criminal  offence, 
and  I  therefore  concur  in  the  affirmance  of  the  judgment 
below.  But  I  do  not  concur  in  the  proposition  that  where 
the  facts  charged  do  not  constitute  an  offence,  the  objection 
cannot  be  taken,  for  the  first  time,  in  this  court,  by  such  an 
assignment  of  error  as  is  above  stated. 


MOBTON  v.  SXIXXER. 

Ppoitivjb  Feom  Justice. — Constitutional  Law. — "Chime."— A  misdemeanor 
punishable  by  a  fine  not  exceeding  five  thousand  dollars  is  within  the  mean- 
ing of  the  word  "crime/'  as  used  in  sec.  2,  article  4,  oi  the  Constitution  oi 
the  United  States. 

From  the  Tippecanoe  Circuit  Court. 

J.  A.  Stein,  J".  L.  Miller,  and  J.  R.  Ooffroth,  for  appellant. 
S.  A.  Huff  and  JJ.  P.  DeHart,  for  appellee. 

Downey,  J. — This  is  an  appeal  from  the  judgment  of  the 
circuit  court  in  a  habeas  corpus  case.  The  appellant  was  held 
in  custody  by  virtue  of  a  warrant  issued  by  the  Governor  of 
this  State,  upon  a  requisition  by  the  Governor  of  the  State  of 
Illinois.  On  consideration  of  the  case  in  the  circuit  court, 
the  appellant  was  remanded  to.  the  custody  of  the  officer  having 
him  in  charge. 
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The  papers  in  the  case,  copied  into  the  record,  show  thai 
the  appellant  is  charged  in  Illinois  with  a  crime  which  is 
neither  treason  nor  felony,  but  is  a  misdemeanor  punishable 
by  fine  not  exceeding  five  thousand  dollars,  and  the  question, 
and  only  question,  made  by  the  appellant  is,  whether  the 
case  is  one  coming  within  the  Constitution  and  laws  of  the 
United  States  relating  to  the  surrender  or  extradition  of  fugi- 
tives from  justice,  fleeing  from  one  state  to  another.  Does  the 
act  charged  come  within  the  meaning  of  the  word  "  crime,"  as 
used  in  the  Constitution  of  the  United  States,  art.  4,  sec.  2? 
We  have  examined  the  question  thus  presented  with  such  care 
as  the  time  and  circumstances  would  allow,  and  have  come  to 
the  conclusion  that  the  act  charged  is  a  crime  within  the  mean- 
ing of  the  Constitution  and  laws  of  the  United  States.  We 
cite,  as  authorities  applicable  to  the  question,  the  following: 
Commonwealth  of  Kentucky  v.  Dennison,  24  How.  66 ;  In  re 
Clark,  9  Wend.  212;  State  v.  Buzine,  4  Harring.  Del.  572; 
Walker  Amer.  Law,  511,  sec.  187;  4  Chitty  Bl.  Com. 
5 ;  Bouv.  Law  Diet,  title  Crime ;  Hurd  Hab.  Corp.  595,  etaeq.; 
2  Kent  Com.  32,  n.  1 ;  1  Bish.  Crim.  Law,  sees.  746  and  749* 

The  judgment  is  affirmed,  with  costs. 


■♦♦*■ 


Gray  et  al.  v.  Dunn. 

From  the  Clay  Circuit  Court. 

A.  T.  Rose,  J.  J.  Stephenson,  and  J.  C.  Denny,  for  appellants* 
J".  E.  McDonald  and  J.  M.  Butter,  for  appellee. 

Buseibk,  C.  J. — This  was  an  action  by  the  appellee  against 

the  appellants,  to  recover  the  possession  of,  and  quiet  the  title 

to,  certain  described  tracts  of  land.     There  was  issue,  trial  by 

jury,  and  a  verdict  for  the  appellee.    The  court  overruled  a 

motion  for  a  new  trial,  and  rendered  judgment  on  the  verdict. 


NOVEMBER  TERM,  1874.  12S 

Long  v.  Zook. 

The  only  valid  assignment  of  error  is  based  upon  the  action 
of  the  court  in  overruling  the  motion  for  a  new  trial,  the  other 
assignments  being  a  reproduction  of  the  reasons  for  a  new 
trial. 

No  question  is  presented  for  our  decision.  The  clerk  says 
that  the  defendants  moved  the  court  for  a  new  trial,  and  instead 
of  setting  out  the  motion  and  reasons  therefor,  he  says,  "(here 
insert). "  The  motion  for  a  new  trial  is  copied  into  what  pur- 
ports to  be  a  bill  of  exceptions,  but  it  does  not  constitute  a 
part  of  the  record.  The  case  was  tried  at  the  May  term,  1871* 
Thirty  days  were  given  to  file  a  bill  of  exceptions.  The  bill 
was  signed  by  the  judge  on  the  7th  day  of  June,  1871,  but  it 
does  not  appear  to  have  ever  been  filed  in  the  clerk's  office. 

Where  the  time  is  extended  beyond  the  term  to  file  a  bill 
of  exceptions,  the  record  must  show  that  the  bill  was  signed 
by  the  judge,  and  that  it  was  filed  in  the  clerk's  office  within 
the  time  limited,  and  if  these  facts  are  not  shown,  we  can  not 
treat  the  bill  of  exceptions  as  constituting  a  part  of  the  record. 
Draper  v.  Dunn,  47  Ind.  600. 

The  appellants  moved  in  arrest  of  judgment,  but  their 
motion  was  overruled,  and  they  excepted,  but  they  have  not 
assigned  such  ruling  for  error  here ;  consequently,  no  question 
is  presented  for  decision  in  reference  thereto. 

The  judgment  is  affirmed,  with  costs. 


Long  v.  Zook. 

New  Trial.— Motion, — A  motion  for  a  new  trial  made  by  the  defendant 
assigned  as  a  cause,  "error  of  law  occurring  at  the  trial  in  the  court 
permitting  evidence  to  go  to  the  jury  offered  by  the  defendant,  as  shown 
by  bill  of  exceptions ;  and  also  in  refusing  to  allow  evidence  to  go  to  the 
jury  offered  by  the  defendant,  and  excepted  to  by  defendant  at  the  time, 
as  shown  by  bills  of  exceptions  filed." 

JZefc^  that  this  was  too  indefinite  to  raise  any  question. 
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From  the  Morgan  Circuit  Court. 

W.  B.  Harrison  and  W.  8.  Shirley,  for  appellant 
O  F.  McNutt  and  G.  W.  Grubbs,  for  appellee. 

Downey,  J. — Zook  sued  Long  for  an  assault  and  battery 
committed  upon  him,  charging  in  his  complaint  that  Long 
struck  him  with  a  deadly  weapon,  called  a  mace,  injuring  and 
wounding  him,  and  at  the  same  time  drew  and  aimed  at  and 
against  his  person  a  loaded  pistol,  and  endeavored  to  shoot 
him,  and  claiming  damages  in  the  sum  of  five  hundred  dol- 
lars. 

Long  answered  in  three  paragraphs : 

1.  A  general  denial. 

2.  That  the  assault  and  battery  was  in  his  own  defence. 

3.  That  it  was  in  defence  of  himself  and  one  Gerholt,  his  ser- 
vant. 

Reply  in  denial  of  the  second  and  third  paragraphs  of  the 
answer. 

A  trial  by  jury  resulted  in  a  verdict  for  the  plaintiff,  with 
damages  in  the  sum  of  three  hundred  dollars. 

The  defendant  submitted  a  motion  for  a  new  trial,  stating 
four  causes  therefor,  to  wit : 

"  1.  Error  in  the  assessment  of  the  amount  of  recovery, 
being  too  large. 

"  2.  Because  of  excessive  damages. 

"  3.  That  the  verdict  of  the  jury  is  contrary  to  law. 

"  4.  Error  of  law  occurring  at  the  trial  in  the  court  permit- 
ting evidence  to  go  to  the  jury  offered  by  the  defendant,  as  shown 
by  bill  of  exceptions;  and  also  in  refusing  to  allow  evidence 
to  go  to  the  jury  offered  by  the  defendant,  and  excepted  to  by 
defendant  at  the  time,  as  shown  by  bills  of  exceptions 
filed." 

This  motion  was  overruled,  and  final  judgment  rendered  on 
the  verdict. 

The  only  error  properly  assigned  is  the  overruling  of  the 
motion  for  a  new  trial. 

The  first  two  reasons  for  a  new  trial  present  but  one  ques- 
tion, and  that  is  as  to  the  amount  of  the  damages  awarded  the 
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plaintiff  by  the  jury.  The  allegations  of  the  complaint  were 
substantially  proved.  The  assault  and  battery  was  without 
justification  or  mitigation,  and  attended  with  more  than  ordi- 
nary cruelty.  In  our  opinion,  the  amount  of  damages  given 
was  not  at  all  excessive. 

The  third  reason  for  a  new  trial  is  not  urged  here. 

The  fourth  cause  for  a  new  trial  is  too  indefinite  to  raise 
any  question.    Sim  v.  Hurst,  44  Ind.  579. 

The  judgment  is  affirmed,  with  ten  per  cent,  damages  and 
costs. 


Peelle  v.  The  Board  op  Commissioned  op  Wayne  m  it  w 

County.  m  4W 

From  the  "Wayne  Circuit  Court. 

W.  A.  Peelle,  H.  G  Fox,  J.  W.  Gordon,  T.  M.  Broume,  B. 
N.  Lamb,  J".  N.  Kimball,  J.  JE.  McDonald,  and  J.  M.  Butter, 
for  appellant. 

W.  A.  Bickle  and  C.  H.  BurchencU,  for  appellee. 

Buskirk,  C.  J. — This  was  a  proceeding  on  the  part  of  the 
appellant,  to  enjoin  the  appellee  from  removing  the  county- 
seat  of  Wayne  county  from  Centerville  to  Richmond.  Since 
a  rehearing  was  granted  in  this  cause,  the  case  of  The  Board  of 
QymmWs  of  Clay  Go.  v.  Marlde,  46  Ind.  96,  which  involved  the 
validity  of  the  proceedings  which  had  resulted  in  the  removal 
of  the  county-seat  of  Clay,  has  been  decided.  In  that  case, 
every  question  involved  in  the  present  case  was  fully  consid- 
ered and  decided  against  the  appellant  in  the  case  under 
examination.  In  that  case,  there  was  no  finding  rendered  by 
the  board  of  commissioners,  while  in  this  case  there  is  a  find- 
ing ;  and  surely  if  the  proceedings  in  that  case  were  valid, 
those  had  in  the  present  case  must  be  so  held  for  a  stronger 
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reason  than  in  that  case.  The  questions  involved  here  hav- 
ing been  so  fully  and  elaborately  considered  in  that  case,  there 
is  no  necessity  for  a  re-examination  or  re-statement  of  them  in 
this  case. 

The  judgment  of  the  court  below  is  affirmed,  for  the  reasons 
and  upon  the  grounds  stated  in  the  above  cited  case. 


The  Indianapolis,  Bloomington,  and  Western  Bail- 
way  Co.  v.  Penry. 

Bailboad. — Injury  to  Animal — Evidence* — In  an  action,  under  the  statute, 
against  a  railroad  company  for  an  injury  to  an  animal,  the  fact  that  the 
road  was  not  fenced  must  be  proved  by  the  plaintiff;  if  it  could  not 
legally  be  fenced,  this  fact  ia  to  be  proved  by  the  railroad  company. 

From  the  Boone  Circuit  Court. 

0.  Black,  A.  J".  Boone,  and  JR.  W.  Harrison,  for  appel- 
lant. 

Downey,  J. — Suit  by*  the  appellee  against  the  appellant,  to 
recover  the  value  of  a  cow  killed  by  the  locomotive  and  cars 
of  the  company,  at  a  point  on  its  road  where  it  was  not  fenced. 

The  action  was  commenced  before  a  justice  of  the  peace, 
from  whose  judgment  there  was  an  appeal  to  the  circuit  court. 
In  the  circuit  court,  there  was  a  trial  by  the  court,  a  finding 
for  the  plaintiff,  a  motion  for  a  new  trial  overruled,  and 
judgment  on  the  finding. 

The  question  presented  by  counsel  for  the  appellant  in 
their  brief  is  as  to  the  sufficiency  of  the  evidence  to  justify 
the  finding  of  the  court. 

It  is  contended  that  the  cow  came  on  the  railroad  and  was 
frilled  at  a  point  where  the  road  could  not  legally  be  fenced 
by  the  company.    That  the  road  was  not  fenced,  is  a  point  to 
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be  proved  by  the  plaintiff.  That  it  could  not  legally  be  fenced, 
is  to  be  proved  by  the  company. 

The  evidence  does  not  clearly  show  that  the  road  could  not 
legally  have  been  fenced  at  the  point  in  question. 

The  judgment  is  affirmed,  with  five  per  cent,  damages  and 
costs. 


Huston  v.  Whitsell. 

Pleasing. — Prayer  for  Judgment. — A  prayer  for  a  judgment  for  money  is  a 
sufficient  prayer  for  a  judgment  for  its  collection  without  relief  from  val- 
uation and  appraisement  laws,  if  such  mode  of  collection  be  warranted  by 
the  facts  alleged  in  the  complaint. 

From  the  Hamilton  Circuit  Court. 

J".  W.  Evans  and  R.  R.  Stephenson,  for  appellant 
T.  J.  Kane  and  A.  F.  Shirts,  for  appellee. 

Wobdek,  J. — This  was  an  action  by  the  appellee  against 
the  appellant,  on  two  promissory  notes  waiving  the  benefit  of 
valuation  and  appraisement  laws. 

Judgment  by  default  for  the  amount  due  on  the  notes,  to 
be  collected  without  appraisement. 

There  was  an  ordinary  prayer  in  the  complaint  for  judg- 
ment for  two  hundred  and  fifty  dollars.  This  is  more  than 
the  amount  for  which  judgment  was  rendered. 

There  was  no  special  prayer  for  judgment  without  relief, 
etc. 

It  is  objected  that  as  there  was  no  special  prayer  for  judg- 
ment without  relief,  and  as  the  judgment  was  rendered  by 
default  and  without  the  appearance  of  the  defendant,  the  judg- 
ment rendered  without  relief  is  erroneous. 

This  proposition  is  based  upon  the  provision  in  the  statute, 
Vol.  XLVIIL— 9 
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that  "  the  relief  granted  to  the  plaintiff,  if  there  be  no  answer, 
cannot  exceed  the  relief  demanded  in  his  complaint/'  2  G.  & 
H.  220,  sec.  380. 

We  are  of  opinion,  however,  that  a  prayer  for  a  judgment 
for  money  is  a  sufficient  prayer  for  a  judgment  for  its  collec- 
tion in  the  mode  warranted  by  the  facts  alleged  in  the  com- 
plaint. The  relief  granted  did  not  exceed  that  prayed  for* 
Both  the  prayer  and  the  judgment  were  for  the  money. 

The  order  for  the  collection  of  the  money  without  appraise- 
ment was  only  an  incident  to  the  judgment,  intended  to  facil- 
itate its  collection.  When  the  money  is  collected  in  accord- 
ance with  the  judgment  and  paid  to  the  plaintiff,  he  will  have 
only  what  he  prayed  to  have  adjudged  to  him. 

There  is  no  error  in  the  record. 

The  judgment  below  is  affirmed,  with  costs. 


Larsh  et  al.  v.  Test  et  ax. 

Pabties. — Supreme  Court, —  Writ  of  Assessment  of  Damages. — In  proceedings  on. 
a  writ  of  assessment  of  damages,  where  damages  are  assessed  in  favor  of  a 
part  of  the  defendants,  who  do  not  contest  or  appeal  the  same,  and  where 
separate  judgments  are  rendered,  other  defendants  may  appeal  without 
joining  those  who  do  not  appeal. 

Wbit  of  Assessment  op  Damages. — When  Denied, — Sections  684,  699,  and 
701  of  the  code,  when  construed  together,  deny  the  privilege  of  the  writ  of 
assessment  of  damages,  when  asked  for  the  purpose  of  flowing  water  back 
upon,  or  diverting  it  from,  any  mill  or  mill  works  already  erected,  or  in 
process  of  erection. 

Same. — The  owner  of  land  and  of  a  mill-seat  on  one  side  of  a  river,  who  has 
erected  and  been  running  a  mill  thereon,  and  who  proposes  to  extend  his 
race  farther  down  the  stream  and  erect  a  new  mill,  and  return  the  water 
to  the  river  at  a  point  below  the  new  mill  proposed  to  be  erected,  cannot 
by  virtue  of  a  writ  for  the  assessment  of  damages  acquire  a  right  to  divert 
the  water  of  the  stream  to  the  injury  of  an  owner  of  land  on  the  other 
side  of  the  river,  who  has,  previous  to  the  plaintiff's  commencing  work  to 
extend  his  race  and  erect  the  new  mill,  commenced  the  erection  of  a  mill  on. 
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his  land  and  the  construction  of  a  race,  and  who  proposes  to  construct  a  dam 
and  take  water  from  the  river  at  a  point  below  where  the  water  is  returned 
to  the  river  from  the  plaintiff's  old  mill,  and  above  the  point  where  the 
water  would  be  returned  to  the  stream  from  the  plaintiff's  new  mill. 

From  the  Wayne  Common  Pleas. 

J.  Perry  and  TV.  A.  Biclde,  for  appellants. 
J*.   P.  SiddaU,   C.  H.   Burchenal,  J.  W.   Gordon,  1\  3L. 
Browne,  and  R.  N.  Lamb,  for  appellees. 

Downey,  C.  J. — This  was  a  proceeding  by  the  appellees, 
William  Test,  Rufus  Test,  and  Oliver  Test,  against  the  appel- 
lants, Leroy  M.  Larsh,  Lafayette  Larsh,  William  S.  Charles, 
Ambrose  Ruby,  and  J.  Henry  Bohmer,  commenced  January 
4th,  1869,  under  the  statute  for  the  assessment  of  damages,  2 
G.  &  H.  310. 

It  is  stated  in  the  complaint,  among  other  things,  that  the 
plaintiffs  are  the  owners  of  certain  real  estate  constituting  a 
mill-seat  and  water-power,  on  and  along  the  east  fork  of 
White  Water  river,  in  the  county  of  Wayne,  a  description 
and  plat  of  which  are  filed  with  the  complaint ;  that  they  and 
the  persons  under  whom  they  claim  have,  for  many  years, 
established  and  operated  on  said  real  estate  a  woollen  mill  and 
machinery  therein,  the  same  being  propelled  by  the  water  of 
said  river,  said  mill  being  at  a  point  designated  on  said  plat 
by  the  word  "  factory ;"  the  water  being  taken  from  the  river 
at  a  point  designated  on  said  plat  by  the  words  "  plaintiffs' 
dam ;"  and  thence  conducted  by  a  mill-race  to  the  said  fac- 
tory, from  whence,  after  passing  over  the  water-wheel,  it  is 
returned  to  said  river  at  a  point  on  said  plat  designated  by 
the  words  "  tail-race ;"  from  whence  it  has  been  accustomed 
to  flow  down  the  bed  of  said  river  until  it  passes  beyond  the 
lower  boundary  of  said  plaintiff's  lands ;  that  the  fall  of  said 
stream  from  said  dam  to  said  factory,  as  at  present  located,  is 
about  eight  feet,  and  that  there  is  a  further  fall  of  said  stream 
from  said  factory  to  the  lower  boundary  of  their  said  lands  of 
about  four  feet ;  and  they  desire  to  change  the  location  of  their 
mill  from  the  point  where  it  now  stands  to  a  point  on  their 
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said  lands  further  down  aaid  stream,  bo  aa  to  get  and  use  the 
full  benefit  of  all  the  fall  of  said  stream  on  their  lands ;  and  to 
this  end  they  have  commenced  the  construction  of  a  mill  at  a 


orj  Bahmct' 


point  designated  on  said  plat  by  the  words  "  new  mill ;"  and 
they  propose  and  intend,  instead  of  turning  the  water  into 
said  river  at  said  tail-race,  as  at  present,  to  conduct  it  by  a 
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mill-race  located  on  or  near  the  line  marked  and  designated 
on  said  plat  by  the  words  "  proposed  extension  "  to  the  said 
new  mill ;  and  from  thence  to  return  it  into  said  river  by  a  tail- 
race  to  be  constructed  on  or  near  a  line  designated  on  said  plat 
by  the  words  "  proposed  tail-race ;"  the  said  new  r&ce  and  new 
tail-race  being  wholly  upon  the  real  estate  of  the  plaintiffs,  and 
the  said  water  being  returned  into  said  river  upon  said  lands 
of  the  plaintiffs  about  one  hundred  yards  above  the  lower 
boundary  thereof. 

They  say  that  Ambrose  Ruby,  who  resides  in  Wayne  town- 
ship, in  said  county,  owns  certain  lands  on  and  upon  the  east 
bank  of  said  river  below  the  point  where  the  water  is  at  pres- 
ent returned  into  the  same,  and  above  the  point  where  the 
proposed  new  tail-race  will  enter  the  same,  a  description  of 
which  land  is  filed  with  the  complaint,  and  is  marked  on  said 
plat  as  "  Ambrose  Ruby's  land;"  that  one  J.  Henry  Bohmer, 
residing  in  Cincinnati,  Ohio,  owns  certain  other  lands  on  and 
along  the  east  bank  of  said  river,  between  the  present  tail- 
race  and  the  entrance  of  the  proposed  new  tail-race,  a 
description  of  which  land  is  filed,  and  which  is  designated  on 
said  plat  as  "  J.  Henry  Bohmer's  land ;"  and  that  Leroy 
M.  Larsh,  Lafayette  Larsh,  and  William  S.  Charles,  who 
reside  in  Wayne  township,  in  said  county,  also  own  certain 
lands  on  and  along  the  east  bank  of  said  river  below  the  point 
of  entrance  of  the  present  tail-race,  and  above  the  point  of 
entrance  of  the  proposed  new  tail-race,  a  description  of  which 
is  filed  with  the  complaint,  and  which  is  designated  on  said 
plat  by  the  words  "  lands  of  Larsh,  Larsh,  and  Charles."  It 
is  alleged  that  all  of  said  lands  will,  to  some  extent,  bo  affected 
by  the  said  change  in  the  point  at  which  said  water  is  returned 
into  said  stream,  in  this,  that  the  water  required  to  operate 
the  said  mill  will  thereby  be  prevented  from  flowing  into  and 
along  the  bed  of  said  river  between  the  outlet  of  said  present 
tail-race  and  the  outlet  of  the  contemplated  new  tail-race,  and 
so  much  of  the  water  will  be  diverted  from  flowing  on  and  by 
that  part  of  said  lands  of  said  defendants  abutting  on  said 
river,  although  a  large  quantity,  sufficient  for  all  ordinary  pur> 
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poses,  will  always  continue  to  flow  from  said  dam  along  the 
bed  of  said  river  as  now  and  heretofore.  They  pray  the  court 
to  cause  a  writ  for  the  assessment  of  damages  to  be  issued 
according  to  law,  and  the  proper  proceedings  required  by  law 
to  be  taken,  and  on  the  final  hearing  that  the  court  will  order, 
adjudge,  and  decree  to  the  plaintiffs  the  right  to  conduct  and 
divert  the  water  as  described,  upon  payment  of  the  proper 
damages  found  in  favor  of  the  parties  entitled  thereto,  and  for 
other  proper  relief. 

Upon  presentation  of  the  complaint  to  the  court,  it  was 
ordered  that  the  clerk  issue  a  writ  according  to  law,  reciting 
the  material  parts  of  the  complaint,  to  the  sheriff  of  the  county, 
directing  him  to  empanel  a  jury  of  six  disinterested  free- 
holders of  said  county,  not  owning  lands  adjoining  the  lands 
upon  which  damages  are  to  be  assessed,  or  on  which  the  mill  of 
plaintiffs  is  situated,  to  meet  upon  the  lands  described  in  the 
complaint  on  a  day  to  be  fixed  by  the  sheriff,  to  make  assess- 
ment, according  to  law,  of  the  damages  to  the  lands  of  the 
defendants,  occasioned  or  to  be  occasioned  by  the  construction 
of  said  race  and  the  diversion  of  the  water  of  said  river,  b» 
described  and  prayed  for  by  the  plaintiffs,  and  that  said  sheriff 
do  first  give  notice  to  the  defendants  as  required  by  law. 

In  pursuance  of  this  order,  a  wWt  was  issued  to  the  sheriff 
bearing  date  January  6th,  1869,  commanding  him  to  give 
notice,  empanel  a  jury,  and  cause  the  assessment  of  damages 
to  be  made,  as  directed  in  the  order  of  the  court. 

The  sheriff  made  his  return,  bearing  date  April  15th,  1869, 
to  the  court,  at  the  April  term,  1869,  which  return  was  accom- 
panied by  the  inquest,  in  which  the  amount  of  damages 
assessed  in  favor  of  each  of  the  defendants  was  set  down. 
Neither  Ruby  nor  Bohmer  appeared  in  the  proceeding,  but 
Leroy  M.  Larsh,  Lafayette  Larsh,  and  William  S.  Charles 
appeared  on  the  return  of  the  writ  and  inquest,  and  filed  an 
answer  consisting  of  seven  paragraphs : 

1.  They  alleged  that  the  plain  tifis  ought  not  to  have  leave 
to  divert  the  water  from  the  river  in  their  complaint  men- 
tioned, nor  to  build  said  mill  or  factory,  n?r  to  assess  any 
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•damages  with  a  view  to  the  building  of  said  mill  or  factory,  or 
diverting  said  water  from  said  river. 

2.  They  alleged,  that  after  conversing  with  and  being 
encouraged  by  the  plaintiffs  to  build  a  flouring  mill,  for 
several  years  prior  to  the  1st  day  of  January,  1868,  the 
said  plaintiffs  then  and  there  supposing  themselves  to  be 
the  owners  of  the  Bohmer  land  hereinafter  described,  and 
expressly  stating  to  the  defendants  that  they  would  consent 
to  the  building  of  the  dam  and  digging  of  the  race,  as  asked 
for  by  the  defendants,  relying  on  which  statements  and 
assertions,  the  said  defendants,  on  or  about  the  10th  day  of 
January,  1868,  formed  a  partnership  consisting  of  the 
three,  made  contracts  with  carpenters,  sawed  the  lumber, 
prepared  the  timber  and  stone  to  commence  the  building  of  the 
flouring  mill,  fully  and  accurately  designated  on  the  plat 
filed  and  made  part  hereof;  and  on  the  10th  day  of  February, 
1868,  the  defendants  commenced  the  building  of  said  mill 
and  excavating  the  tail-race ;  and  on  the  8th  day  of  August, 
1868,  they  had  said  mill-house  raised  and  fully  enclosed,  and 
their  tail-race  dug ;  and  that  they  had  diligently  proceeded  with 
the  work  on  said  mill,  and  had  actually  laid  out  and  expended, 
before  the  filing  of  the  plaintiffs'  application,  the  sum 
of  six  thousand  dollars  in  the  building  of  said  mill  and  the 
construction  of  said  tail-race,  with  the  full  knowledge  of  and 
without  objection  from  said  plaintiffs,  or  either  of  them ;  that 
on  the  23d  day  of  April,  1868,  the  defendants  purchased  of 
Henry  Bohmer  and  his  wife,  at  the  sum  of  two  hundred  and 
twenty-five  dollars,  four  acres  and  thirty-four  hundredths  of 
land,  which  is  particularly  described  in  the  answer,  for  the 
purpose  of  building  a  dam  in  and  diverting  the  water  from 
the  river  to  their  said  mill,  as  the  same  is  represented  on  said 
plat;  that  on  the  15th  day  of  April,  1868,  the  defendants 
caused  an  accurate  survey  of  the  land  and  the  route  to  their 
said  mill  to  be  made,  and  subsequently,  on  the  1st  day  of 
May,  1868,  they  caused  another  and  more  accurate  survey  to 
be  made,  as  shown  by  said  plat,  and  commenced  the  work 
on  said  dam  and  race  leading  from  said  dam  to  said  mill,  with 
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the  full  knowledge  and  consent  of  said  plaintiffs,  and  on  the 
14th  day  of  December,  1868,  filed  their  application  in  this 
court  for  leave  to  build  a  dam  in  said  river,  divert  the  water 
from  the  same  to  run  the  said  mill,  and  to  assess  such  damages 
as  the  plaintiffs  and  others,  through  whose  lands  their  said 
mill-race  runs  to  said  mill,  would  sustain  by  reason  thereof; 
which  application  is  still  pending  in  said  court  wholly  unde- 
termined, and  which,  with  all  proceedings  thereon,  these 
defendants  make  a  part  of  this  answer  ;  and  the  defendants 
expressly  aver  that  they  commenced  in  good  faith,  with  the 
knowledge  of  the  plaintiffs  and  with  their  consent,  the  erec- 
tion and  construction  of  their  said  flouring  mill,  and  with  the 
full  knowledge  on  the  part  of  the  plaintiffs  that  the  water  to 
run  said  mill  was  to  be  jaken  out  of  said  river  at  the  point 
marked  on  said  plat,  and  that  they  have  proceeded  in  and 
toward  the  completion  of  said  mill  and  appurtenances  as  soon 
as  practicable;  and  they  charge  that  they  commenced  their 
said  mill  and  head-race,  at  the  point  marked  "  defendants' 
dam"  on  said  plat,  before  the  plaintiffs  had  commenced  their 
said  mill  or  factory,  and  before  the  said  plaintiffs  had  filed 
their  application  to  assess  the  damages  of  the  defendants,  and 
for  leave  to  divert  the  water  from  the  defendants*  lands  and 
mill ;  and  should  the  plaintiffs  finally  have  leave  by  this  court 
to  divert  said  water  and  build  the  said  factory,  the  defendants 
aver  that  they  will  sustain  damages  to  the  amount  of  seven 
thousand  dollars,  which  they  demand  to  be  assessed,  subject 
to  the  ultimate  determination  of  the  court  on  the  question  of 
the  plaintiffs'  right  to  build  said  factory. 

The  third  paragraph  adopts  the  6ame  paragraph,  as  far  as 
to  the  italicised  word  "  practicable,"  and  alleges,  in  addition, 
that  the  plaintiffs  purchased  the  lands  on  which  they  design 
to  place  their  new  factory,  on  the  11th  day  of  May,  1868,  long 
after  the  defendants  had  commenced  the  building  of  their  said 
flouring  mill,  and  with  full  knowledge  that  the  same  was  in 
process  of  construction,  and  that  the  defendants  intended 
to  divert  the  water  from  said  river  at  the  point  desig- 
nated on  said  plat,  marked  "  defendants1  dam,"  for  the  pur- 
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pose  of  running  the  said  mill  when  the  same  should  be  fin- 
ished. 

The  fourth  paragraph,  after  adopting  the  second  to  the  same 
extent  as  the  third  does,  alleges,  in  addition,  that  the  defend- 
ants purchased  their  land,  made  the  survey  and  plat,  com- 
menced the  building  of  their  said  mill  and  diverting  said 
water  from  said  point  marked  "  defendants'  dam "  on  said 
plat,  through  the  said  bayou  to  said  mill  of  said  defendants, 
by  the  leave  and  license  and  consent  of  the  plaintiffs;  and 
tiey  aver  that  they  have  laid  out  and  expended  in  the  erec- 
tion and  construction  of  said  mill  and  race  the  sum  of  seven 
thousand  dollars,  no  part  of  which  has  been  tendered  or  offered 
by  plaintiffs  to  them. 

The  fifth  paragraph,  adopting  the  second  paragraph  to  the 
same  point,  alleges  further,  that  the  defendants  commenced 
the  building  of  their  said  mill  under  a  license  from  the  plain- 
tiffs to  build  a  dam  in  said  river  at  the  point  designated  on 
said  plat,  and  to  conduct  the  water  from  said  river  to  said 
mill,  on  the  payment  of  such  damages  as  the  plaintiffs  might 
sustain  by  the  diversion  of  said  water,  to  be  ascertained  by 
arbitrators  or  assessors  under  the  provisions  of  the  statute  in 
such  case  made  and  provided;  and  they  aver  that  they  have 
always  been  ready,  willing,  and  anxious,  and  they  are  still 
willing  and  anxious,  to  have  the  damages  assessed,  and  to  pay 
the  same  to  the  plaintiffs,  but  they  now  refuse  to  accept  the 
same. 

The  sixth  paragraph,  adopting  the  second  as  far  as  the  said 
italicised  word,  then  alleges  that  the  defendants  commenced 
the  building  of  said  mill,  and  appropriated  the  building  of  said 
dam  and  the  diversion  of  the  water,  with  the  full  knowledge  of 
the  plaintiffs,  and  before  the  plaintiffs  had  made  any  com- 
mencement of  their  factory,  or  of  anything  connected  with  the 
same ;  and  the  defendants  aver  that  they  have  laid  out  and 
expended  a  large  sum,  to  wit,  seven  thousand  dollars,  in  build- 
ing said  mill  and  the  appurtenances  to  the  same,  and  if  they  are 
deprived  of  the  right  of  building  said  dam,  diverting  said 
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water,  and  using  the  same,  their  said  mill  will  be  of  no  use  or 
value  whatever ;  wherefore,  etc. 

The  seventh  paragraph,  after  adopting  the  second  paragraph 
down  to  the  word  "answer"  in  small  capitals,  alleges,  in 
addition,  that  the  plaintiffs,  with  a  full  knowledge  that  the 
defendants  intended  to  build  a  flouring  mill  and  to  run  the 
same  by  the  construction  of  a  dam  at  the  point  designated  oa 
the  plat  aforesaid,  and  that  the  defendants  intended  to  divert 
the  water  from  said  river  through  said  bayou  to  their  said 
mill,  stood  by  and  saw  the  defendants  form  their  partnership, 
engage  their  workmen,  and  provide  the  materials,  commence 
the  building  of  said  mill,  and  proceed  with  said  work  until  the 
defendants  had  expended  a  large  sum,  to  wit,  two  thousand 
dollars,  and  then,  on  the  30th  day  of  April,  1868,  for  the  first 
time,  said  to  the  defendants  that  they  might  want  to  use  the 
water  in  the  river  to  run  a  factory,  which  they  thought  of 
building  below  the  defendants,  intended  dam. 

The  plaintiffs  replied  to  the  second,  third,  fourth,  fifth,  sixth, 
and  seventh  paragraphs  of  the  answer  by  a  general  denial 
thereof. 

A  trial  by  the  court  resulted  in  a  finding  for  the  plaintiffs, 
in  which  the  damages  of  the  appellants  were  assessed  at  thirty 
dollars,  and  those  of  Ruby  and  Bohmer  at  six  dollars  each. 

The  appellants  moved  the  court  for  a  new  trial,  on  the 
ground  that  the  finding  of  the  court  was  contrary  to  law 
and  the  evidence.  This  motion  was  overruled  by  the  court, 
and  the  defendants  excepted  and  put  the  evidence  in  the 
record.  Judgment  was  rendered  in  favor  of  the  plaintiffs, 
conferring  upon  them  the  rights  asked  by  them  in  their  com- 
plaint. 

The  only  error  assigned  is  the  refusal  of  the  court  to  grant 
a  new  trial. 

No  question  is  made  by  either  party  as  to  the  pleadings. 
Hence  the  position  assumed  by  the  learned  counsel  for  the 
appellees,  that  the  paragraphs  of  the  answer  subsequent  to  the 
second  are  bad,  because  they  refer  to  and  adopt  part  of  the 
allegations  of  the  second  paragraph,  however  correct  in  cases 
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where  the  question  is  properly  presented,  cannot  be  sustained 
here. 

Counsel  for  appellees  submit  that  the  appeal  ought  to  be 
dismissed,  on  the  ground  that  it  is  taken  by  part  only  of  the 
judgment  defendants. 

Ruby  and  Bohmer  were  defendants  to  the  proceeding,  and 
damages  were  assessed  in  their  favor  by  the  jury  empanelled 
by  the  sheriff,  and  again  by  the  court  on  the  trial  of  the  cause. 
Hence,  it  is  insisted  they  should  have  joined  as  appellants 
under  sec.  551,  p.  270,  2  G.  &  H.  We  think,  however,  that 
the  judgments  rendered  in  the  common  pleas  were  so  separate 
and  distinct  that  the  appellants  ought'to  be  allowed  to  appeal 
without  joining  Ruby  and  Bohmer  with  them.  Indeed,  we 
do  not  see  why  there  should  have  been  any  new  assessment  of 
damages  by  the  court  as  to  Ruby  and  Bohmer.  They  did  not 
appear  in  court.  No  issues  were  made  by  them.  The  assess- 
ment made  by  the  jury  as  to  them  was  uncontroverted.  The 
court  had  nothing  to  do  as  to  them  but  to  render  judgment 
for  the  amounts  assessed  in  their  favor,  if  desired,  by  them.  2 
G.  &  H.  314,  sec.  698. 

We  proceed  to  dispose  of  the  question  presented  by  the 
assignment  of  errors.  The  motion  for  a  new  trial,  the  over- 
ruling thereof,  and  the  assignment  of  that  ruling  as  error,  pre- 
sent the  question  whether  the  evidence  was  sufficient  to  jus- 
tify or  sustain  the  finding  of  the  court. 

First,  it  ought  to  be  ascertained  what  facts  were  necessary 
to  be  proved.  It  may  be  conceded  that  the  case  was  made 
out  by  the  evidence  for  the  plaintiffs,  and  that  the  finding  was 
properly  made  in  their  favor,  unless  it  appears  from  the  evi- 
dence that  the  paragraphs  of  the  answer,  or  some  one  or  more 
of  them,  were  proved. 

It  is  provided  in  section  701,  2  G.  &  H.  314,  that "  water 
shall  not  be  diverted  from  the  bed  of  any  watercourse,  by  the 
authority  of  this  act,  to  the  injury  of  any  mill  or  machinery 
alrekdy  erected,  or  in  the  process  of  erection." 

In  Miller  v.  Stoivman,  26  Ind.  143,  this  court  said: 
u  This  section;  in  terms,  applies  only  to  the  diversion  of  water 
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from  a  mill  or  machinery  erected,  or  in  the  process  of  erection, 
but  accords  in  spirit  with  the  sixth  clause  of  section  684,  and 
699.  The  words  '  mill  works '  in  the  former,  and  '  mill  cur- 
tilage or  garden '  in  the  latter,  and  <  mill  or  machinery  already 
erected  or  in  the  process  of  erection/  in  sec.  701,  all  in  effect 
relate  to  a  common  subject,  and  when  properly  construed 
together  deny  the  privilege  of  the  writ,  when  asked  for  the 
purpose  of  flowing  water  back  upon,  or  diverting  it  from,  any 
mill  or  mill  works  already  erected,  or  in  the  process  of  erection. 
Here  it  is  shown  by  the  inquest  of  the  jury,  as  well  as  by  the 
answer,  that  Stowman  had  commenced  the  erection  of  a  new 
mill  before  the  commencement  of  these  proceedings,  and  by 
the  answer,  that  he  was  prevented  from  completing  the  same 
by  the  water  flowed  back  upon  the  site  thereof  by  the  appel- 
lants' dam.  These  facts  are  not  denied  by  the  replication. 
Stowman's  mill  works,  then,  were  in  the  process  of  construc- 
tion, within  the  meaning  of  the  statute,  when  the  writ  was 
sued  out  and  the  inquest  had,  and  we  think  the  circuit  court 
did  not  err  in,  dismissing  the  proceedings  as  to  him." 

This  being  the  law,  it  remains  to  inquire  whether  the  evi- 
dence shows  that  the  mill  of  the  appellants  was  already  erected, 
or  was  in  process  of  erection,  when  the  appellees  commenced 
to  divert  the  water  from  the  watercourse.  We  do  not  regard 
it  as  a  material  circumstance  in  the  case,  that  the  appellees 
had  been  for  a  number  of  years  using  the  water  from  the 
stream  to  propel  their  factory.  It  does  not,  at  all  events,  give 
them  any  right  other  than  such  as  they  had  for  that  time  used 
and  enjoyed.  This  was  to  take  the  water  from  the  stream  at 
their  dam,  conduct  it  by  means  of  their  original  race  to  the 
factory,  and  after  using  it  to  propel  their  machinery  to  return 
it  to  the  bed  of  the  stream  at  their  original  tail-race,  which 
was  immediately  at  the  factory.  It  may  be  remarked,  also,  in 
this  place,  that  we  not  think  the  question  whether  the  dam 
which  the  appellants  propose  to  construct  will  or  will  not  flow 
the  water  back  upon  the  wheel  of  the  factory  is  involved  in 
the  issues.  The  evidence  in  the  bill  of  exceptions  tends  to 
show  that  it  would  not  so  flow  the  water  back  as  to  interfere 
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with  the  works  at  the  factory.  If  it  shall  appear  that  the  dam 
which  the  appellants  propose  to  erect  will  cause  the  water  to 
flow  back,  to  the  injury  of  the  factory  of  the  appellees,  it  would 
probably  be  the  duty  of  the  court,  in  their  proceeding  to 
acquire  the  right,  to  refuse  them  leave  to  build  the  dam.  Sec. 
699,  2  G.  &  H.  314. 

Neither  do  we  regard  it  as  a  question  in  this  case  whether 
the  appellants  might  or  might  not  construct  a  dam  at  a  point 
lower  down  on  the  stream,  and  thus  conduct  the  water  to  their 
mill.  If  they  had,  by  commencing  the  erection  of  their  mill 
and  the  construction  of  their  dam,  races,  etc.,  acquired  a 
right  which  is  protected  by  the  statute,  they  are  not  bound 
to  yield  it  up  for  another  without  some  legal  reason  for  so 
doing. 

The  evidence  tends  to  show  that  the  erection  of  a  dam  at 
the  lower  point  spoken  of  in  the  evidence  would  be  much 
more  expensive  than  the  erection  of  the  dam  at  the  point  fixed 
upon  by  the  appellants. 

The  evidence  shows  that  the  appellants  commenced  making 
their  contracts  with  reference  to  the  erection  of  their  mill,  in 
February,  1868 ;  that  timber  was  hewn  and  lumber  sawed 
during  that  month  and  in  March ;  that  work  on  the  tail-race 
was  commenced  in  April  or  May,  which  was  completed  by  the 
middle  of  June,  and  the  excavation  for  the  foundation  made 
ready  for  the  stone  work ;  that  they  commenced  getting  stone 
ready  about  the  middle  of  March ;  that  the  foundation  was 
completed  and  the  frame  of  the  mill  erected  by  the  1st  of 
August,  and  that  within  two  months  after  that  time  the  mill 
was  enclosed  and  the  carpenter's  work  completed;  that  they 
purchased  from  Bohmer  the  tract  of  land  at  the  point  where 
they  propose  to  locate  their  dam,  on  the  23d  day  of  April ; 
that  prior  to  this  date  they  had  caused  surveys  to  be  made: 
the  place  of  the  dam  to  be  designated,  and  the  route  of  the 
head  and  tail-races ;  and  afterward,  in  April  or  May,  they  had 
another  survey  made ;  that  in  September  considerable  work  was 
done  on  the  head-race  at  different  places,  and  that  by  the  1st 
of  September  they  had  expended  about  five  thousand  dollars. 
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The  evidence  shows  that  the  appellees,  or  some  of  them, 
knew  of  the  surveys  and  intention  of  the  appellants  to  erect 
their  mill,  and  that  they  knew  that  the  work,  to  this  extent, 
had  been  done  before  they  commenced  this  proceeding,  and 
money  to  this  amount  expended. 

Whether  the  evidence  shows  that  they  assented  to  the  build- 
ing of  the  mill  or  not,  we  need  not  decide.  Nor,  perhaps,  is 
it  necessary  that  they  should  have  known  that  the  appellants 
had  their  mill  in  process  of  erection. 

The  defendants  gave  no  evidence  of  any  steps  or  proceed- 
ings taken  by  them  under  the  statute  to  secure  the  privilege 
of  erecting  a  dam,  race,  mill,  etc. 

The  evidence  shows,  that  in  December,  1868,  the  appellees 
staked  out  the  location  for  their  new  mill ;  that  during  that 
month  or  the  month  of  November,  they  made  some  contracts 
looking  to  the  erection  of  their  new  mill,  but  little  or  no  work 
was  done  before  they  commenced  this  proceeding,  which  was 
on  the  28th  of  November,  as  stated  by  some  of  the  witnesses, 
but  which,  as  shown  by  the  caption  to  the  transcript,  was  the 
4th  of  January,  1869.  It  is  very  clear  to  us,  from  the  evi- 
dence, that  the  mill  of  the  appellants  was  in  process  of  erec- 
tion before  this  proceeding  was  commenced,  and  before  any- 
thing was  done  toward  the  erection  of  the  new  mill  of  the 
appellees. 

In  the  case  of  Miller  v.  Stowman,  supra,  Stowman  had 
purchased  a  piece  of  ground  below  his  former  mill  with  tho^ 
view  of  erecting  a  new  mill  upon  the  same ;  he  had  prepared 
and  gathered  together  upon  the  premises  a  large  amount  of 
materials  for  the  construction  of  the  new  mill  house  and 
the  machinery  of  the  new  mill,  with  four  runs  or  pairs 
of  stones,  and  had  commenced  digging  out  the  foun- 
dation. It  was  held,  that  these  acts  were  such  as  to  satisfy 
the  statute,  by  showing  that  his  mill  was  in  process  of  erec- 
tion. If  these  acts  brought  Stowman  within  the  statute, 
surely  the  acts  done  by  the  appellants  bring  them  within  the 
statute,  and  entitle  them  to  its  protection. 

There  is  evidence  on  the  part  of  the  appellees  to  the  effect. 
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that  they  purchased  the  land  on  which  they  now  propose  to 
erect  the  new  mill,  with  the  understanding  that  they  would 
have  a  place  to  erect  such  mill  when  they  got  ready  to  do  so, 
and  that  they  had  spoken  to  the  appellants,  or  some  of  them, 
of  their  intention  at  some  time  to  erect  a  new  mill. 

But  we  cannot  regard  the  mere  purchase  of  land  suita- 
ble for  a  mill-seat,  and  the  expression  of  an  intention  at  some 
time  to  erect  a  mill,  as  bringing  the  case  within  the  statute. 
It  cannot  be  said  in  such  a  case,  that  there  is  a  "  mill  or 
machinery  already  erected,  or  in  the  process  of  erection."  The 
mere  ownership  of  the  land  could  not  prevent  the  appellants 
from  acquiring  a  right  under  the  statute  by  first  commencing 
the  erection  of  their  mill,  although  the  appellees  had  expressed 
an  intention  at  some  future  time  to  erect  a  mill. 

It  is  insisted  by  counsel  for  the  appellees,  that  the  mere  feet 
of  the  erection  of  a  mill,  or  the  commencement  of  the  work  of 
erection,  by  a  party  who  has  not  secured  to  himself  by  grant, 
lease,  or  prescription,  or  by  the  proper  legal  proceedings,  the 
right  to  erect  a  mill-dam  or  a  race,  and  to  divert  the  water, 
can  give  to  the  party  no  right  whatever,  as  against  another 
party  who  has  commenced  and  is  prosecuting  the  proper  legal 
proceedings  for  the  appropriation  of  the  same,  or  any  part  of 
the  same  water  rights ;  in  other  words,  that  in  the  consider- 
ation of  proceedings  pending  by  different  parties  for  the  con- 
demnation and  appropriation  of  water  rights  under  the  stat- 
ute, priority  of  commencement  of  proceedings  gives  priority 
of  right,  reg&rdless  of  the  time  or  order  of  the  actual  com- 
mencement of  the  work  of  making  the  respective  improve- 
ments. 

Counsel  refer  us  to  Angell  Watercourses,  sees.  135,  352, 
493 ;  Hendricks  v.  Johnson,  6  Port.  472 ;  Snow  v.  Parsons, 
28  Vt.  459 ;  Heath  v.  Williams,  25  Me.  209 ;  and  Bailey  v. 
Rust,  15  Me.  440.  After  an  examination  of  these  authorities, 
we  should  concede  the  correctness  of  this  position,  were  it  not 
for  the  section  of  the  statute  which  we  have  quoted.  The 
language  of  that  section  is  very  general.  Water  shall  not  be 
diverted  from  the  bed  of  any  watercourse,  by  the  authority 
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of  this  act,  to  the  injury  of  any  mill  or  machinery  already 
erected,  or  in  the  process  of  erection. 

To  refer  again  to  the  case  of  Miller  v.  Stawman,  supra. 
There,  Stowman  had  commenced  no  proceedings  under  the 
statute  to  obtain  the  right  to  erect  his  new  mill.  Miller  had 
commenced  such  proceedings,  and  in  that  proceeding  it  was 
adjudged  that  because  Stowman  had  commenced  the  erection 
of  his  new  mill,  he  was  protected  by  the  statute.  This  is  not, 
we  think,  an  unreasonable  construction  of  the  statute.  The 
effect  of  it  is  to  give  protection,  so  far  as  this  proceeding  is 
concerned,  to  those  who  have,  without  first  resorting  to  the 
statute,  erected  any  mill  or  machinery,  or  who  have  such  mill 
or  machinery  in  process  of  erection.  It  leaves  them  exposed 
to  all  the  remedies  which  may  be  had  against  them  according 
to  the  common  law,  or  any  statute  of  the  State  other  than  that 
regulating  this  proceeding.  They  have  the  right  by  virtue  of 
the  statute  to  resort  to  this  proceeding  after  the  mill  is  erected,  as 
well  as  before.  If  they  shall  not  resort  to  the  statutory  pro- 
ceeding, they  are  liable  to  be  sued  for  the  damages  which  they 
may  occasion,  as  often  as  the  parties  injured  may  have  a  cause 
of  action  against  them,  until  they  shall  protect  themselves  by 
having  the  damages  legally  assessed,  etc. 

In  our  opinion,  the  court,  upon  the  evidence  should  have 
found  for  the  defendants,  for  the  reason  stated. 

The  judgment  is    reversed,  with  costs,  and   the   cause 

remanded,  with  instructions  to  grant  a  new  trial. 

Opinion  filed  November  term,  1873 ;  petition  for  a  re  Wring  overruled 
November  term,  1874. 


Headrick  v.  Wisehabt. 

'From  the  Henry  Circuit  Court. 

J.  Brown  and  JR.  L.  Polk,  for  appellant. 

M.  L.  Bundy,  M.  E.  Forkner,  and  E.  H.  Bundy,  fbrappell 
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Buskibk,  C.  J. — This  is  the  second  appearance  of  this 
cause  in  this  court.  It  is  reported  in  41  Ind.  87.  It  is  con- 
ceded by  counsel  for  appellee  that  the  judgment  will  have  to 
be  reversed  for  the  failure  of  the  proof  as  to  the  amount  of 
the  taxes  paid.  We  agree  with  counsel  that  the  judgment 
must  be  reversed  for  the  reason  stated.  That  being  the  case, 
we  do  not  think  we  should  consider  and  decide  the  question 
which  is  so  ably  discussed  by  counsel. 

The  judgment  is  reversed,  with  costs. 


X 


Long  v.  Miller  et  ux. 

From  the  Dubois  Circuit  Court.  ■  Jj  j§ 

J".  Baker,  D.  F.  Embree,  and  0.  F.  Baker,  for  appellant. 
W.  A.  Taylor,  L.  Q.  DeBruler,  and  C  A.  DeBruler,  fop 
appellees. 

Downey,  J. — The  only  question  presented  in  this  case  is 
one  which  has  been  repeatedly  decided  by  this  court.  It  is  as 
to  the  right  of  a  second  wife,  who  has  no  children,  in  the  real 
estate  of  her  deceased  husband,  under  section  17  and  the  pro- 
viso to  section  24  of  the  statute  of  descents.  In  this  case,  the 
decedent  left  surviving  him  a  second  wife  and  one  child  by 
his  first  wife.  The  widow  conveyed  the  one-third,  in  virtue 
of  her  marriage,  in  fee,  to  the  appellant.  She  is  now  dead, 
and  the  female  appellee,  the  child  of  the  deceased  husband, 
claims  that  the  interest  conveyed  by  the  widow  terminated  at 
her  decease,  while  the  appellant  insists  that  he  acquired  the  fee 
simple  by  virtue  of  the  widow's  conveyance.  This  question 
was  decided  against  the  position  of  the  appellant,  in  3fartindcUe 
v.  Martindale,  10  Ind.  566,  and  Ogle  v.  Stoops,  11  Ind.  380. 

In  Bockhill  v.  Nelson,  24  Ind.  422,  the  court  was  urged  to 
Vol.  XLVIIL— 10 
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overrule  the  former  cases,  as  it  is  now  urged  to  overrule  all 
three  of  the  above  named  cases,  but  declined  to  do  so.  The 
reasons  for  adhering  to  the  former  rulings  are  stronger  now 
than  they  were  then.  We  must  adhere  to  what  has  been  decided. 
Longlois  v.  Longlois,  ante,  p.  60. 

The  judgment  is  affirmed,  with  costs. 


The  State,  ex  kel.  Prall,  «.  Steward. 

Subety  op  the  Peace. — Instruction  to  Jury. — In  a  prosecution  for  surety  of 
the  peace,  the  question  is,  whether  the  prosecuting  witness  had  just  cause 
to  fear  at  the  time  of  the  institution  of  the  proceeding,  and  not  whether  he 
has  such  cause  at  the  time  of  giving  instructions  to  the  jury. 

From  the  Clark  Criminal  Circuit  Court. 
W.  W.  Ilersey,  for  appellant. 

"Worden,  J. — This  was  a  prosecution  by  the  State,  upon 
the  relation  of  Prall,  against  Steward,  for  surety  of  the  peace, 
on  appeal  from  a  justice  of  the  peace. 

Trial  by  jury,  verdict  and  judgment  for  the  defendant. 

The  court  gave  the  jury  the  following  charge :  "  If  you 
find  the  prosecuting  witness  has  just  cause  to  fear,  I  must  hold 
him  for  the  peace  hereafter,  and  imprison  him  in  default  of 
bail.  It  is  my  conclusion,  therefore,  that  you  are  to  find 
whether  prosecuting  witness  now  has  such  cause.  I  think, 
therefore,  the  question  is,  is  it  now  necessary  to  require  this 
for  the  protection  of  prosecuting  witness?"  This  instruction 
was  wrong. 

In  the  case  of  The  State,  ex  rd.  DougJierty,  v.  Sayer,  35  Ind. 
S79,  this  court  held,  that  the  question  in  such  cases  was 
whether  the  prosecuting  witness  had  just  cause  to  fear  at  the 
time  of  the  institution  of  the  proceedings:  The  question 
arising  upon  the  instruction  given  is  duly  presented  by  the 
record.    The  motion  for  a  new  trial  should  have  prevailed. 
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The  judgment   is    reversed,  with  costs,  and  the    cause 
remanded  for  a  new  trial. 


Phillips  et  al.  v.  Paynteb. 

From  the  Washington  Common  Pleas. 

T.  L.  Collins  and  A.  B.  Collins,  for  appellants. 
A.  B.  Carlton,  for  appellee. 

Downey,  J. — This  was  an  action  by  the  appellee  against 
the  appellants,  and  there  was  judgment  for  the  plaintiff.  The 
questions  presented  arc : 

1.  As  to  the  correctness  of  the  action  of  the  court  in  over- 
ruling a  demurrer  to  the  amended  complaint;  and, 

2.  Sustaining  a  demurrer  to  the  second  paragraph  of  the 
answer  and  cross  complaint. 

An  amended  complaint  is  set  out  in  the  record,  which 
was  filed,  as  the  record  shows,  on  the  13th  day  of  April,  1871. 
To  this  a  demurrer  was  filed  and  sustained  on  the  14th  day 
of  April,  1871,  and,  by  leave  of  the  court,  an  amended  com- 
plaint was  filed,  which  is  not  set  out.  On  the  17th  day  of 
August,  1871,  another  amended  complaint  was  filed,  which  is 
not  contained  in  the  record. 

Under  these  circumstances,  we  must  regard  the  complaint 
set  out  in  the  record  as  having  been  superseded  by  the  amended 
complaint  subsequently  filed,  and  as  the  last  amended  com- 
plaint, which  superseded  both  the  others,  is  not  in  the  record,  we 
cannot  decide  anything  with  reference  to  it.  Toliver  v.  Moody, 
39  Ind.  148. 

The  demurrer  to  the  last  amended  complaint  is  not  set  out 
in  the  record.  We  ought  to  presume  that  it  was  rightfully 
overruled,  even  if  the  complaint,  at  which  it  was  aimed,  was 
in  the  record.  Burdge  v.  Lewis,  43  Ind.  349 ;  OroweU  v.  Th* 
OUy  of  Peru,  41  Ind.  308. 
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The  answer  filed  to  the  last  amended  complaint,  and 
referred  to  in  the  assignment  of  errors,  is  not  in  the  record, 
and,  according  to  the  clerk's  certificate  to  the  transcript,  is  not 
certified  as  a  part  of  the  record.  For  this  reason,  we  can 
decide  nothing  as  to  its  sufficiency  or  insufficiency. 

And  again,  without  knowing  what  was  in  the  complaint  to 
which  the  answer, was  addressed,  we  could  not  determine  any- 
thing as  to  the  validity  of  the  answer. 

The  judgment  is  affirmed,  with  costs. 


HURD  ET  AL.  V.  WALTERS  ET  AL. 

Y«   14*        Injunction. — Common  School. — District   Trustee. — Use  of  School-House. — By 
UKJ?*  sections  10  and  30  of  the  common  school  law,  3  Lid.  Stat.  443,  449,  th* 

trustee  of  each  school  district  has  charge  and  possession  of  the  school-house 
of  the  district,  but  if  he  exceed  his  authority  by  permitting  the  use  of  the 
school-house  for  other  than  school  purposes,  an  injunction  will  lie  to 
prevent  such  illegal  use,  upon  the  complaint  of  a  resident  voter  or  tax- 
payer of  the  school  district.  , 
Same. — Pleading. — Complainl. — As  by  section  6  of  the  act  incorporating  school 
townships  (1  G.  &  H.  571),  if  a  majority  of  the  legal  voters  of  any  school 
district  desire  the  use  of  the  school-house  for  other  purposes  than  common 
schools,  the  district  trustee  upon  their  application  may  authorize  the 
director  of  the  district  to  permit  such  use,  a  complaint  to  enjoin  such  use 
must  aver  that  a  majority  of  the  legal  voters  of  said  district  have  not 
expressed  a  desire  therefor. 

From  the  Brown  Circuit  Court. 

L.  Bitter, Walker,  and  E.  F.  Bitter,  for  appellants. 

J.  8.  Hester  and  F.  T.  Hord,  for  appellees. 

Buskirk,  C.  J. — The  complaint  avers,  that  all  of  the  plain- 
tiffs, except  two,  are  residents  of  school  district  number  1, 
township  10,  north  of  range  4  east,  situated  in  Brown  county, 
Indiana,  and  voters  and  tax-payers  therein ;  that  Charles  W. 
Hurd  is  the  trustee  of  said  district,  and  permits  the  common 
school-house  therein  to  be  used  by  various  inhabitants  of  such 
district  for  religious  purposes  and  worship,  against  the  wishes 
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and  remonstrance  of  the  plaintiffs ;  that  Martin  Beatty  has  a 
key  that  unlocks  the  door  of  said  school-house,  and  uses  the 
same  to  gain  access  to  said  house,  and,  with  others,  takes  pos- 
session and  holds  meetings  therein  for  religious  worship,  with 
the  knowledge  and  consent  of  said  trustee,  and  against  the 
wishes  and  over  the  remonstrance  of  the  plaintiffs ;  and  that 
said  defendants  threaten  to  continue  to  uge  the  gaid  school- 
house  for  such  purpose.    Prayer  for  an  injunction. 

The  appellants  demurred  to  the  complaint,  upon  two 
grounds: 

1.  Because  the  plaintiffs  have  no  legal  right  to  maintain  the 
action. 

2.  Because  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

The  demurrer  was  overruled,  and  appellants  excepted.  Upon 
the  final  hearing,  the  court  enjoined  the  appellants  from  using 
or  permitting  the  said  school-house  to  be  used  for  relig- 
ious purposes. 

Three  questions  are  discussed  by  counsel : 

1.  Had  the  trustee  the  lawful  right  to  permit  the  school- 
house  to  be  used  for  any  other  than  school  purposes,  against  the 
wishes  of  any  portion  of  the  resident  voters  and  tax-payers  ? 

2.  Conceding  that  the  trustee  had  no  such  right,  was  this  a 
case  for  injunctive  relief? 

3.  Conceding  that  the  trustee  had  no  such  right,  and  that 
the  proper  remedy  was  by  injunction,  had  the  plaintiffs  the  legal 
capacity  to  maintain  the  action? 

Section  10  of  the  common  school  law,  3  Ind.  Stat.  443,  pro- 
vides that  the  trustee  shall  build  or  otherwise  provide  suita- 
ble houses  for  schools,  etc. 

Section  30  of  the  same  act  provides  that  the  school  director 
shall  take  charge  of  the  school-house  and  property  belonging 
thereto,  under  the  general  order  and  concurrence  of  the  trus- 
tee, and  preserve  the  same,  etc.  3  Ind.  Stat.  449. 

We  think  the  trustee  of  each  school  district  has  the  charge 
and  possession  of  the  school-house ;  for,  although  the  director 
has  the  charge  for  certain  purposes,  he  acts  under  the  order 
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and  with  the  concurrence  of  the  trustee.  Culver  v.  Smart, '  I 
Ind.  65. 

But  the  power  of  the  trustee  over  school-houses,  as  given  by 
the  common  school  law  in  the  sections  above  cited,  is  restrained 
and  modified  by  the  sixth  section  of  an  act  incorporating  school 
townships,  defining  their  powers,  etc.  (approved  March  3d, 
1859),  which  is  as  follows : 

"Sec.  6.  If  a  majority  of  the  legal  voters  of  any  school  dis- 
trict desire  the  use  of  the  school-house  of  such  district  for  other 
purposes  than  common  schools,  when  unoccupied  for  common 
school  purposes,  the  trustees  shall,  upon  such  application,  author- 
ize the  director  of  such  school  district  to  permit  the  people  of 
such  district  to  use  the  house  for  any  such  purpose,  giving 
equal  rights  and  privileges  to  all  religious  denominations  and 
political  parties,  without  any  regard  whatever  to  the  numeri- 
cal strength  of  any  religious  denomination  or  political  party 
of  such  district."    1  G.  &.  H.  571. 

There  is  no  averment  in  the  complaint,  that  a  majority  of 
the  legal  voters  of  said  district  had  not  expressed  a-desire  that  the 
said  school-house  might  be  used  for  other  purposes  than  com- 
mon schools.  One  who  seeks  injunctive  relief  should  show 
very  clearly  that  he  is  entitled  to  it.  If  a  majority  of  the  legal 
voters  of  said  district  had  expressed  a  desire  that  said  school- 
house  might  be  used  for  religious  worship,  the  action  of  the 
trustee  would  be  clearly  right. 

In  the  condition  of  the  record,  we  do  not  deem  it  proper  to 
express  any  opinion  as  to  the  power  of  the  trustee,  in  the  absence 
of  any  expressed  desire  on  the  part  of  a  majority  of  the  legal 
voters  of  said  district. 

We  entertain  no  doubt  of  the  power  of  the  court  to  grant 
injunctive  relief  in  such  a  case  as  the  present,  if  it  be  shown 
that  the  trustee  had  exceeded  his  authority,  for  there  is  no  other 
remedy.  Scofield  v.  Eighth  School  &i$trict}  27  Conn.  499; 
Hilliard  Injunction,  318,  541;  High  Injunction,  sees.  237, 
241,  243, 245. 

It  is  equally  as  well  settled  by  the  above  authorities,  that 
any  legal  voter  or  tax-payer  may  maintain  the  action. 
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It  appears  from  the  record,  that  two  of  the  plaintifls  were 
not  residents,  voters,  or  tax-payers  of  said  district.  Their  names 
should  be  stricken  from  the  complaint,  as  they  are  neither 
necessary  nor  proper  parties. 

The  court  below  erred  in  overruling  the  demurrer  to  the 
complaint. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  sustain  the 
demurrer  to  the  complaint. 


Holzner  et  ax.  v.  Holzner  et  al. 

Practice. — Effect  of  Dismissal  by  Plaintiff. — The  dismissal  of  the  original 
petition  in  a  proceeding  for  partition  carries  with  it  a  cross  petition  filed 
by  the  defendant,  and  puts  an  end  to  the  action. 

From  the  Jefferson  Common  Pleas. 

J.  L.  Wilson  and  E.  R.  Wilson,  for  appellants. 
E.  G.  Leland  and  R.  W.  Smith,  for  appellees. 

Downey,  J. — This  was  a  petition  for  the  partition  of  real 
estate,  which,  it  is  alleged,  cannot  be  divided,  by  the  appellees 
against  the  appellants.  The  defendants  answered,  admitting 
the  facts  stated  in  the  petition,  and  setting  up  a  claim  against 
the  appellee  Elizabeth  Holzner  for  rents  received  by  her. 
They  also  filed  a  cross  petition,  admitting  the  facts  in  the 
original  petition  and  demanding  partition  and  an  account  of 
rents.  The  petitioners  demurred  to  the  answer  and  cross  peti- 
tion, and  their  demurrers  were  sustained.  The  petitioners  then, 
by  leave  of  the  court,  dismissed  their  petition.  The  defendants 
then  asked  leave  to  amend  their  cross  petition,  which  was 
refused. 

We  are  not  able  to  see  any  error  in  this  proceeding.  The 
dismissal  of  the  original  petition  carried  with  it  the  crosb  peti- 
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tion,  and  put  an  end  to  the  action.  Olney  v.  Shepherd,  8  Blackf. 
146;  Elderldn  v.  Filch,  2  Ind.  90;  Stoner  v.  SUmer,  9  Ind. 
505.  An  exception  to  this  rule  is  made  by  the  code  in  cases 
where  a  set-off  or  counter-claim  has  been  pleaded.  2  G.  &  H. 
217,  sec.  365.  Another  exception  is  in  the  case  of  cross  peti- 
tions for  divorce.  Acts  1873,  p.  Ill,  sec.  15.  Attachment 
cases  form  another  exception.  2  G.  &  H.  148,  sec.  187.  This 
case  does  not  come  within  any  of  the  exceptions. 
The  judgment  is  affirmed,  with  costs. 


WOKTHINOTON  V.  BROWN  ET  AL. 

Motion  fob  New  Trial. — A  motion  for  a  new  trial  assigned  as  cause  the 
exclusion  of  certain  evidence,  designated  only  by  reference  to  a  bill  of 
exceptions,  which  was  not  filed  till  the  motion  had  been  filed  and  over- 
ruled. 

Held,  that  the  motion  was  too  indefinite,  and  that  it  received  no  aid  from  the 
bill  of  exceptions  filed  afterward. 

From  the  Warren  Circuit  Court. 

M.  MUford,  for  appellant. 
Wallace  &  Rice,  for  appellees. 

Downey,  J. — Suit  by  the  appellees  against  the  appellant, 
as  a  tenant  holding  over,  for  the  recovery  of  possession  of  real 
estate,  commenced  before  a  justice  of  the  peace  and  appealed 
to  the  circuit  court.  After  a  trial  by  the  court  and  a  finding 
for  the  plaintiffs,  the  defendant  moved  the  court  to  grant  him 
a  new  trial ;  the  motion  was  overruled,  and  final  judgment  was 
rendered  for  the  plaintiffs.  The  error  assigned  in  this  court 
is  the  refusal  to  grant  the  new  trial. 

The  ground  of  the  motion  for  a  new  trial  which  is  relied 
upon  is  stated  in  the  motion  as  follows : 

"3.  The  court  erred  in  sustaining  the  motion  of  plaintiffs 
in  objection  to  the  introduction  of  certain  evidence  herein, 
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which  appears  in  bill  of  exceptions  marked  No.  1,  elsewhere 
in  the  record,  instead  of  having  overruled  such  objection." 

The  motion  for  a  new  trial  was  filed  on  the  tenth  day  of  the 
term,  and  was  overruled  on  the  same  day.  The  bill  of  excep- 
tions was  not  filed  until  the  fourteenth  day.  The  reason  for 
a  new  trial  is  too  indefinite,  and  it  can  derive  no  aid  from  the 
bill  of  exceptions  afterward  filed.  The  written  motion  for  a 
new  trial  should  call  the  attention  of  the  court,  specifically,  to 
the  errors  which  the  court  is  supposed  to  have  committed 
during  the  trial.  This  requirement  is  for  the  benefit  and  assist- 
ance of  the  court  which  is  supposed  to  have  committed  the 
errors  chiefly,  and  not  exlusively  for  the  information  of  this 
court  on  appeal.  It  is  probable  that  if  the  reason  of  the  rule 
was  better  understood,  and  if  the  subordinate  courts  would 
improve  the  opportunity  afforded  by  a  careful  review  of  the 
points  upon  which  they  are  supposed  to  have  erred,  there 
would  be  a  perceptible  decrease  in  the  number  of  cases  coming 
to  this  court.  In  this  case,  the  court  committed  no  error  in 
overruling  the  motion  for  a  new  trial  for  the  reason  stated. 
JSim  v.  Hurst,  44  Ind.  579. 

The  judgment  is  affirmed,  with  costs. 


Adams  v.  Cosby. 

Contract. — Work  and  Labor . — Where  one  has  entered  into  a  special  con- 
tract to  perform  work  for  another  and  has  done  the  work,  but  not  in  the 
time  or  manner  stipulated  by  the  contract,  if  the  work  done  is  accepted 
and  UBed  by  the  other  party,  the  latter  is  answerable  to  the  amount  he  is 
benefited,  upon  an  implied  promise  to  pay  for  the  value  he  has  received. 

Same. — Architect's  Certificate, — By  the  terms  of  a  special  building  contract, 
payment  for  work  and  materials  was  to  be  made  only  on  the  presentation 
of  the  architect's  certificate  of  the  quality  and  value  of  the  work  done 
and  materials  furnished  in  accordance  with  the  contract;  suit  was 
brought  by  the  contractor,  not  on  the  special  contract,  but  on  a  quantum 
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Held,  that,  to  maintain  such  suit,  it  was  not  necessary  to  procure  a  certificate' 
from  the  architect. 

Practice. — Objections  to  Evidence. — Where  the  admission  of  evidence  is 
objected  to,  the  objection  is  unavailable  on  appeal,  unless  the  record  Bhows 
the  kind  of  evidence  offered  and  the  ground  of  the  objection  to  it. 

Same.— -Where  the  record  recites  an  offer  to  prove  certain  facts,  which  on 
the  objection  of  the  opposing  party  was  refused,  it  must  also  be  shown 
with  what  kind  of  evidence  the  proof  was  offered  to  be  made,  and  also 
what  the  ground  of  objection  to  it  was. 

Vebdict. — Answer  to  Interrogatories. — To  justify  a  judgment  on  special  find- 
ings, notwithstanding  the  general  verdict,  the  former  must  be  inconsistent 
with  the  latter  on  matters  material  to  the  issue. 

From  the  Marion  Superior  Court. 

J.  W.  Gordon,  T.  M.  Broicne,  B.  N.  Lamb,  J.  N.  Kimbattr 
D.  3L  Bradbury,  and  J.  L.  Bloomer,  for  appellant.  . 

N.  B.  Taylor,  F.  Rand,  and  E.  Tayhr,  for  appellee. 

Biddle,  J. — Complaint  by  Cosby  against  Adams  for  mate- 
rials furnished  and  work  done  in  building  a  house. 

Answer:  1.  General  denial;  2.  Special  contract;  3.  Spe- 
cial contract,  asking  judgment  against  Cosby;  4.  Payment; 
6.  Set-off. 

Replies  were  filed,  and  issues  of  fact  joined.  No  question  is 
raised  upon  the  pleadings;  they  need  not,  therefore,  be  more 
particularly  stated. 

A  trial  by  jury  was  had,  general  verdict  for  plaintiff,  and 
special  findings: 

1.  That  the  materials  were  furnished  and  work  done  accord- 
ing to  the  special  contract,  and  to  the  acceptance  of  Adams  and 
the  architect. 

2.  That  the  architect  did  not  furnish  a  certificate  of  the 
facte  according  to  the  special  contract. 

3.  That  Cosby  never  demanded  such  certificate  from  the 
architect. 

Motion  for  new  trial,  causes  filed,  motion  overruled,  excep- 
tion, appeal  to  the  superior  court  in  general  term,  judgment 
therein  affirmed,  and  appeal  to  this  court. 

Various  errors  were  assigned  in  the  superior  court  in  gen. 
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eral  term.    The  principal  ones,  and  those  which  cover  all  the 
points  raised,  are,  in  brief,  as  follows: 

1.  The  insufficiency  of  the  evidence  to  sustain  the  verdict. 

4.  Refusing  to  give  proper  instructions. 

5.  Giving  improper  instructions. 

6.  Admitting  improper  evidence. 

7.  Excluding  proper  evidence. 

8.  Refusing  judgment  on  special  findings. 

9.  Overruling  motion  for  a  new  trial. 

The  proper  error  was  assigned  in  this  court  raising  the 
above  questions. 

The  appellant  seems  to  have  considered  the  case  as  if  it  was 
founded  on  the  special  contract  and  governed  by  the  old  rule, 
•which  required  a  party  to  a  special  contract,  while  it  remained 
executory,  to  seek  his  remedy  under  it  and  according  to  its 
specific  terms,  and  which  denied  recovery  as  to  part  unless  all 
had  been  performed.  In  this  view  he  would  have  been  sus- 
tained by  the  following  cases :  Oranmer  v.  Graham,  1  Blackf. 
406;  Hoagland  v.  Moore,  2  Blackf.  167;  and  De  Camp  v. 
Stevens,  4  Blackf.  24. 

But  in  the  case  of  Lomax  v.  Bailey,  7  Blackf.  599,  the 
opinion  in  which  was  pronounced  by  Judge  Dewey,  the  wis- 
dom of  the  rule  is  doubted,  and  its  rigor  somewhat  relaxed. 
In  the  case  of  McKinney  v.  Springer,  3  Ind.  59,  and  the  case 
of  Epperly  v.  Bailey,  3  Ind.  72,  the  old  rule,  it  may  be  said, 
was  abrogated.  In  McClure  v.  Secrist,  5  Ind.  31,  the  modern 
rule,  that  "  where  one  has  entered  into  a  special  contract  to 
perform  work  for  another,  and  has  done  work,  but  not  in  the  time 
or  manner  stipulated  by  the  agreement,  still,  if  the  work  done 
is  accepted  and  used  by  the  other  party,  the  latter  is  answera- 
ble to  the  amount  whereby  he  is  benefited,  upon  an  implied 
promise  to  pay  for  the  value  he  has  received,"  may  be 
regarded  as  having  been  settled.  The  benefit  received  by  the 
party  who  is  liable  on  the  implied  contract  in  such  cases,  must 
be  over  and  above  the  damages  he  has  sustained  on  account  of 
the  breach  of  the  special  contract  by  the  other  party.  The  old 
rule  was  strict,  technical,  and  often  unjust  to  one  party;  the 
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modern  rule  is  liberal,  practicable,  and  never  unjust  to  either 
party.  The  principle  of  the  modern  rule  must  be  regarded  as 
fully  established  in  this  State.  For  its  support,  see  Ricks  v* 
Yates,  5  Ind.  115;  WheaUy  v.  Miseal,  5  Ind.  142;  Persons  v. 
McKibben,  5  Ind.  261;  Kerstetter  v.  Raymond,  10  Ind.  199; 
Wolcoii  v.  Yeager,  11  Ind.  84;  Boyle  v.  Guy  singer,  12  Ind. 
273;  and  Garver  v.  Dmtbenspeck,  22  Ind.  238. 

Upon  this  view,  and  the  basis  of  this  case,  it  is  easy  to  per- 
ceive that  the  third  instruction,  which  was  asked  for  by  the 
appellant,  and  which  was  to  the  effect  that  the  appellee  could 
not  recover  except  according  to  the  terms  of  the  special  con- 
tract, was  inapplicable,  and,  therefore,  properly  refused  by  the 
court. 

The  instructions  given  to  the  jury  by  the  court,  on  its  own 
motion,  were  as  follows : 

"  1.  In  this  case,  if  you  believe  from  the  evidence  that  the 
contract  for  the  building  of  the  house  named  was  entered  into 
between  Mr.  Cosby,  the  plaintiff,  and  Mr.  Adams,  the  defend- 
ant, and  that  the  same  was  completed  according  to  the  contract, 
and  the  certificate  of  the  architect  mentioned  was  obtained, 
waived,  or  unreasonably  refused,  your  verdict  will  be  made  up  by 
allowing  the  price  of  the  house,  and  the  value  of  the  extra 
work  done  at  the  defendant's  request,  if  any  was  done,  added 
together,  deducting  therefrom  payments  made  by  Adams,  and 
oflsets  proved,  added  to  the  payments,  and  if  the  balance  is  in 
favor  of  the  plaintiff,  you  will  find  in  his  favor  for  such  bal- 
ance, but  if  the  balance  is  in  favor  of  the  defendant,  you  will 
find  for  him  the  amount  of  such  balance. 

"  2.  But  if  you  believe  the  plaintiff  entered  upon  the  erec- 
tion of  6aid  house  mentioned  in  the  previous  instruction, 
under  the  contract  mentioned  therein,  and  failed  to  complete  it 
according  to  the  contract,  but  the  defendant  nevertheless  took 
possession  of  the  house  as  left  by  the  plaintiff,  and  occupied, 
and  still  occupies  it,  with  his  family,  enjoying  the  benefits  of 
the  work  done  and  materials  furnished  by  the  plaintiff,  thus 
accepting  them,  then  the  plaintiff  is  entitled  to  recover  the 
contract  price  of  the  house,  less  the  cost  of  completing  the 
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house  according  to  the  contract,  and  any  special  damages  the 
defendant  has  proved  himself  to  have  sustained  necessarily 
from  the  failure  of  the  plaintiff  to  complete  the  house  accord- 
ing to  the  contract,  as  the  loss  of  rent,  etc.;  and  in  this  state 
of  facts,  if  it  exists,  you  will  deduct  from  the  contract  price  of 
the  house  the  cost  of  finishing  it  according  to  the  contract  and 
any  special  damages  the  plaintiff  is  shown  to  have  sustained, 
as  loss  of  rent,  etc.,  on  account  of  the  failure  to  complete,  and 
allow  the  plaintiff  that  sum,  to  which  you  will  add  the  price 
as  proved  of  the  extra  work,  if  any  is  proved  to  have  been 
done,  and  from  the  aggregate  of  these  two  sums  you  will 
deduct  payments  made  and  set-offs  proved  by  the  defendant,, 
Adams,  and  if  they  leave  a  balance  in  favor  of  Cosby,  the 
plaintiff,  that  will  be  your  verdict  in  his  favor,  but  if  the  bal- 
ance is  in  favor  of  Adams,  the  defendant,  that  balance  will  be 
your  verdict  in  his  favor." 

These  instructions  express  the  law  which  governs  the  case, 
and  were  properly  given  to  the  jury. 

We  find  no  question  of  evidence  properly  saved  in  the 
record.  There  is  an  attempt  to  take  exception  to  the  intro- 
duction of  evidence  in  these  words : 

"Defendant  objects  to  evidence  showing  the  style  of  finish; 
court  overrules  objection,  and  permits  evidence  to  show  it  is 
not  finished  or  built  of  unusual  material;  excepted  to." 

This  does  not  show  us  what  kind  of  evidence  was  offered,, 
nor  the  ground  of  the  objection  to  it.  We  must  therefore 
presume  that  the  court  properly  refused  its  admission. 

Again:  "Defendant  offered  to  prove  what  it  would  cost  to 
tear  away  the  present  cornice  and  replace  with  such  as 
described  ill  the  specifications;  plaintiff  objected,  and  objection 
sustained;  excepted  to  by  defendant." 

Nor  does  this  show  with  what  kind  of  evidence  the  defend- 
ant offered  to  make  his  proof,  nor  what  was  the  ground  of 
objection  to  it.  If  the  court  erred  in  rejecting  this  evidence, 
the  error  has  not  been  shown  to  us.  The  presumption  is  in 
favor  of  the  ruling. 

It  is  alleged  that  the  court  committed  an  error  in  refusing 
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its  judgment  in  favor  of  the  appellant  on  the  special  findings, 
notwithstanding  the  general  verdict.  We  think  otherwise. 
They  are  not  inconsistent  with  the  general  verdict.  The  first 
apecial  finding  supports  the  general  verdict.  The  second  and 
third  present  questions  immaterial  to  the  case.  If  this  suit  was 
founded  on  the  special  contract,  they  might  have  some  signifi- 
cance. Obtaining  the  certificate  of  the  architect  was  not  a 
condition  upon  which  the  right  of  the  appellee  to  recover 
depended,  nor  was  the  performance  of  any  other  stipulation  in 
the  special  contract  necessary  to  his  recovery  in  this  suit.  The 
case  is  founded  on  materials  furnished  and  work  done,  subject 
to  damages,  if  any,  arising  from  the  breach  of  the  special  con- 
tract by  the  appellee.  The  rights  of  both  parties  were  open 
to  be  settled  according  to  the  facts  proved,  notwithstanding  the 
special  contract. 

It  is  urged  upon  us  that  the  evidence  does  not  sustain  the 
verdict.  It  is  all  before  us.  We  have  read  it  carefully.  It 
is  somewhat  conflicting  in  several  points,  and  doubtless  would 
be  again  if  the  appellant  had  a  new  trial.  In  a  case  involving 
so  many  items,  so  many  specifications,  such  a  variety  of  mate- 
rials, variations  of  plan,  extra  work,  etc.,  it  would  be  sur- 
prising if  there  was  not  some  conflict  of  opinion  amongst  the 
«  most  candid  witnesses,  well  instructed  as  to  subject-matter 
-*  •  >,\  about  which  they  testified.  Upon  close  analysis,  we  think  the 
preponderance  for  a  recovery  is  in  favor  of  the  appellee,  some- 
where between  two  hundred  dollars  and  seven  hundred  dol- 
lars. The  verdict  is  for  six  hundred  and  sixty-eight  dollars 
and  fifty-eight  cents.  It  appears  to  us  to  be  fully  up  to  the 
appellee's  right,  but  we  can  not  say  that  it  is  outside  of  the  fair 
range  of  the  evidence.  If  the  evidence  sustains  tho  general 
verdict,  it  is  sufficient.  It  is  not  necessary  that  it  should  sus- 
tain the  first  special  finding,  because  it  was  not  necessary  for 
the  appellee  to  prove  that  he  had  furnished  the  materials  and 
done  the  work,  according  to  the  special  contract.  If  this  find- 
ing had  been  the  other  way,  it  would  not  have  affected  the 
general  verdict. 

The  judgment  is  affirmed. 
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Rinard  v.  West. 

Decedents'  Estates. — Bight  of  Creditor  After  Final  Settlement. — Liability  of 
Devisee  and  Heir  to  Creditor  to  Extent  of  Property  Received. — Pleading. — Under 
the  statute  (2  G.  &  H.  517,  sec.  112),  which  provides,  that  "  the  heirs, 
devisees,  and  distributees  of  a  decedent  shall  be  liable  to  the  extent  of  the 
property  received  by  them  from  such  decedent's  estate,  to  any  creditor 
whose  claim  remains  unpaid,who,  six  months  prior  to  such  final  settlement, 
was  insane,  an  infant,  or  out  of  the  State ;  but  such  suit  must  be  brought 
within  one  year  after  the  disability  is  removed ;" 

Held,  that  an  allegation  that  the  administrator  had  fully  administered  the 
estate,  etc.,  was  not  the  equivalent  of  an  allegation  that  a  final  settlement 
of  the  estate  had  been  made. 

Held,  also,  that  the  date  of  the  final  settlement  should  have  been  stated  in 
the  complaint,  and  that  it  should  have  been  alleged  that  during  the  six 
months  prior  to  such  final  settlement  the  plaintiff  was  insane,  an  infant, 
or  out  of  the  State,  as  the  case  might  be. 

Held,  also,  where  two-thirds  of  the  real  estate  of  a  decedent  descended  from 
him  to  his  children,  and  the  widow  took  one-third  (which  was  not  liable 
to  decedent's  debts),  and  the  children  died  (intestate  and  without  issue), 
leaving  surviving  them  their  mother,  the  widow,  who  married  the  second 
time  and  died  leaving  a  child  of  said  second  marriage  surviving  her,  to 
whom  from  her  descended  said  two-thirds  of  the  real  estate,  that  said 
child  was  liable  to  the  creditor  of  the  decedent  who  was  within  the  stat- 
ute, to  the  extent  of  said  two-thirds  of  said  real  estate. 

From  the  Delaware  Common  Pleas. 

J".  T.  Elliott,  J.  Brown.  J.  M.  Brown,  and  R.  L.  Polk,  for 
appellant. 

T.  J.  Sample  and  W.  March,  for  appellee. 

Downey,  J. — Action  by  the  appellee  against  the  appellant, 
with  whom  was  united  as  a  defendant  Adam  S.  Rinard,  her 
guardian. 

The  cause  of  action  was  an  alleged  indebtedness  of  Rachel 
Rinard,  deceased,  the  mother  of  said  Emma  J.  Rinard.  The 
action  is  predicated  on  sec.  178,  p.  534,  2  G.  &  H.  There 
were  three  paragraphs  of  the  amended  complaint.  Demurrers 
were  filed  and  sustained  to  the  first  and  third,  and  overruled 
as  to  the  second.  The  defendants  answered  by  a  general  denial 
and  five  affirmative  paragraphs.  Reply  in  denial  of  the  special 
paragraphs.     Trial  by  the  court.     Finding  for  the  plain- 
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tiff.     Motion  by  the  defendants  for  a  new  trial  overruled,  and 
final  judgment  for  the  plaintiff  for  the  amount  of  the  finding. 
Two  errors  are  assigned  by  the  appellant : 

1.  Overruling  the  demurrer  to  the  second  paragraph  of  the 
complaint;  and, 

2.  Overruling  the  motion  of  the  defendants  for  a  new  trial. 
Cross  errors  are  assigned  by  the  appellee : 

1.  Sustaining  the  demurrer  to  the  first  paragraph  of  the 
complaint;  and, 

2.  Sustaining  the  demurrer  to  the  third  paragraph  of  the 
complaint. 

The  section  of  the  statute  to  which  we  have  referred  is  as 
follows  :  "  The  heirs,  devisees  and  distributees  of  a  decedent, 
shall  be  liable  to  the  extent  of  the  property  received  by  them 
from  such  decedent's  estate,  to  any  creditor  whose  claim  remains 
unpaid,  who,  six  months  prior  to  such  final  settlement,  was 
insane,  an  infant,  or  out  of  the  State ;  but  such  suit  must  be 
brought  within  one  year  after  the  disability  is  removed." 

It  is  not  alleged,  in  the  second  paragraph  of  the  complaint, 
that  there  has  been  any  final  settlement  of  the  estate  of  the 
deceased.  It  is  alleged  that  one  Ogle  became  administrator, 
"and  fully  administered  her  estate  more  than  six  months 
before  the  plaintiff  returned  to  the  State  of  Indiana."  This 
is  not  the  equivalent  of  an  allegation  that  a  final  settlement  of 
the  estate  had  been  made.  The  final  settlement  is  an  act  done 
in  and  sanctioned  by  the  court.  2  G.  &  H.  517,  sec.  112,  et 
seq.  It  is  made  after  the  estate  has  been  fully  administered. 
The  date  of  the  final  settlement  should  be  stated,  and  then  it 
should  be  alleged,  that  during  the  six  months  prior  to  such 
final  settlement  the  plaintiff  "was  insane, an  infant,  or  out  of 
the  State,"  according  as  he  may  rely  on  one  or  another  of  the 
disabilities  as  saving  his  right  to  sue. 

It  is  alleged  that  the  plaintiff  returned  to  the  State  on  the 
3d  day  of  June,  1869,  and  the  first  date  relating  to  the  pen- 
dency of  the  action  is  the  filing  of  the  papers,  etc.,  on  change 
of  venue  from  Henry  county,  in  the  office  of  the  clerk  of  the 
common  pleas  of  Delaware  county,  on  the  16th  day  of  Septem- 
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ber,  1870.  We  cannot  tell  when  the  action  was  commenced. 
Counsel  for  the  appellant  contend  that  the  date  of  the  filing 
of  the  amended  complaint  must  be  regarded  as  the  time  of  the 
commencement  of  the  suit.    We  do  not  think  so. 

For  the  defect  in  the  second  paragraph  of  the  complaint,  on 
which  the  judgment  was  rendered,  it  will  have  to  be  reversed,  and 
hence  we  will  not  examine  the  t^ase  on  the  other  error  assigned 
by  the  appellant. 

Another  question  is  presented  by  the  cross  error,  relating  to 
the  sustaining  of  the  demurrer  to  the  first  paragraph  of  the 
complaint,  and  which  makes  it  necessary  to  consider  section 
179  in  connection  with  the  one  before  cited.  That  section 
reads  as  follows: 

"  Such  suit  shall  be  instituted  in  any  court  of  competent 
jurisdiction,  against  all  who  are  liable  who  can  be  reached 
with  process,  and  their  representatives,  by  petition,  and  the 
costs  in  such  suit  shall  be  apportioned  among  the  defendants, 
in  proportion  to  the  amount  recovered  of  each  of  them." 

The  question  is,  whether  or  not  heirs  or  their  representa- 
tives, to  whom  property  of  the  decedent  has  descended  medi- 
ately, are  liable  to  the  extent  of  the  property  received  by  them, 
as  well  as  those  to  whom  it  descended  immediately. 

The  first  paragraph  of  the  complaint  alleges  an  indebted- 
ness on  the  part  of  Jesse  Mendenhall,  alleges  his  decease  and 
the  final  settlement  of  his  estate ;  that  property  descended 
from  him  to  his  widow  and  children ;  that  the  widow  again 
married,  and  that  the  said  Emma  J.  Binard  is  a  child  of  that 
marriage ;  that  the  children  of  Mendenhall  died,  and  that  the 
mother  of  Emma  J.  then  died,  the  estate  in  this  manner 
descending  to  and  vesting  in  Emma  J.  Is  she  liable  to  the 
debts  of  Mendenhall  to  the  extent  of  the  property  received  by 
her,  which  the  personal  representative  might  have  converted 
into  assets?  She  did  not  inherit  the  property  immediately 
from  him,  but  she  inherited  it  mediately  through  others.  We 
see  no  reason  why  she  should  not  be  liable  to  the  extent  of  the 
property  received  by  her.  It  is  the  receipt  of  the  property 
Vol.  XLVIIL— 11 
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from  the  deceased  debtor  which  renders  the  heir  liable,  and  if 
that  by  another  descent  cast  come  to  the  hands  of  one  not 
an  immediate  heir,  or  not  of  the  blood  of  the  deceased,  it 
should  not  change  the  rule.  The  object  of  the  statute  is  to 
enable  tho  creditor  to  fasten  the  liability  upon  the  party  who, 
by  descent,  has  received  the  property  out  of  which  he  is  enti- 
tled to  be  paid.     Wood  v.  Leland,  1  Met.  387. 

In  the  case  under  consideration,  the  widow  of  the  deceased 
debtor  was  the  owner,  in  her  own  right,  of  one-third  of  the  real 
estate,  by  descent,  from  her  husband,  the  deceased  debtor. 
This  was  not  liable  to  his  debts  in  her  hands,  nor  in  the  hands 
of  those  to  whom  it  might  be  transmitted  at  her  death.  1  G. 
<&  H.  294,  sec.  17.  The  other  two-thirds  would  have  been 
liable  in  the  hands  of  the  heirs  to  be  made  assets,  and  this 
whether  it  remained  in  the  hands  of  the  heirs  to  whom  it 
immediately  descended,  or  was  in  the  hands  of  descendants  in 
another  degree.  Hence,  as  the  two-thirds  of  the  real  estate 
which  descended  to  the  children  of  the  deceased  debtor  passed 
at  their  decease  to  their  mother,  and  at  her  decease  to  the 
appellant,  who  was  her  child  by  her  second  marriage,  the 
appellant  is  liable  to  the  debts  of  the  deceased  to  the  extent 
of  the  property  thus  received  by  her,  mediately  from  the 
deceased  debtor.  The  liability  of  heirs  may  grow  out  of  the 
receipt  by  them  of  personal  as  well  as  of  real  estate.  The 
statute  uses  the  word  "  property."  See,  also,  Hall  v.  Martin, 
46  N.  H.  337. 

The  first  paragraph  must,  however,  be  held  bad,  on  the 
ground  on  which  we  hold  the  second  insufficient. 

It  does  not  appear  that  the  action  was  commenced  within 
the  time  expressly  limited  in  the  statute. 

We  do  not  deem  it  necessary,  in  the  condition  of  the  record 
and  in  view  of  what  we  have  already  decided,  to  consider  the 
question  as  to  the  third  paragraph  of  the  complaint. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded 
for  further  proceedings. 
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Barker  v.  The  State. 

Larceny. — Indictment, — Description  and  Ownership  of  Stolen  Property. — An 
indictment  for  the  larceny  of  divers  gold  and  silver  coins  of  the  coinage  of 
the  United  States,  described  them  as  current  gold  or  silver  coins,  giving 
their  several  denominations  and  values,  and  alleged  that  all  said  coins 
were  the  personal  goods  and  chattels  of  a  person  named. 

Held,  that  the  description  of  the  property  and  the  allegation  of  ownership 
were  sufficient. 

Instructions  to  Jury. — The  court  is  not  authorized  to  tell  the  jury  that 
certain  facts  have  been  proved.  Though  the  jury  are  the  exclusive  judges 
of  what  is  proved  by  the  evidence,  still  it  may  be  summed  up  by  the 
court ;  but  instructions  should  be  predicated  on  the  whole  evidence,  and 
when  they  have  a  tendency  to  restrict  the  consideration  of  the  jury  to 
isolated  facts,  to  the  exclusion  of  other  facts  which  are  in  evidence,  it  is 
not  only  a  misdirection,  but  an  infringement  on  the  province  of  the 
jury. 

Same. — In  charging  a  jury,  the  court  has  no  right  to  assume  the  existence 
of  a  fact  which  the  jury  are  required  to  find  from  the  evidence. 

Same. — Previous  Character  of  Accused. — The  court  instructed  the  jury  that  if 
they  found  the  defendant  guilty,  they  should  consider,  in  determining  the 
measure  of  punishment,  what  manner  of  criminal  he  was ;  whether  young 
in  crime,  as  he  was  in  years,  or  young  in  years  and  old  in  crime ;  whether 
he  had  been  seduced  into  the  commission  of  the  crime,  or  was  a  leader  in 
crime  and  the  seducer  of  others  into  the  same  path.  The  defendant  had 
not  put  his  character  in  issue,  nor  was  there  any  evidence  tending  to  show 
that  he  had  been  guilty  of  other  crimes. 

Meld,  that  the  instruction  was  erroneous. 
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From  the  Hamilton  Circuit  Court. 

J".  W.  Evans  and  R.  R.  Stephenson,  for  appellant. 
C.  A.  Bvsldrk,  Attorney  General,  and  JR.  D.  Doyle,  for  the 
State. 

Buskirk,  C.  J. — The  appellant  was  jointly  indicted  with  Elias 
Moon  for  grand  larceny.  They  were  tried  separately,  and  the 
appellant  was  convicted  and  sentenced  to  the  state  prison  for 
two  years  and  six  months. 

The  court  overruled  a  motion  to  quash  the  indictment,  to 
which  ruling  an  exception  was  taken. 

The  court  overruled  a  motion  for  a  new  trial,  and  appellant 
excepted. 
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The  court  overruled  a  motion  in  arrest  of  judgment,  and  the 
appellant  again  excepted. 

The  objection  urged  to  the  indictment  is,  that  it  does  not 
describe  the  property  alleged  to  have  been  stolen  with  suffi- 
cient particularity,  or  the  ownership  thereof.  The  description 
of  the  property  is  as  follows :  "  One  pistol  of  the  value  of 
ten  dollars ;  twenty-five  dollars  in  money,  to  wit,  twenty-five 
pieces  of  current  silver  coin  of  the  United  States,  called  half- 
dollars,  of  the  value  of  fifty  cents  each;  twenty-five  pieces  of 
current  silver  coin  of  the  United  States,  commonly  called  quar- 
ter-dollars, of  the  value  of  twenty-five  cents  each;  fifty  pieces 
of  current  coin  of  the  United  States,  of  the  denomination  and 
value  of  five  cents  each ;  one  piece  of  current  gold  coin  of  the 
United  States,  commonly  called  half-eagle,  of  the  value  of  five 
dollars ;  one  piece  of  current  gold  coin  of  the  United  States, 
of  the  denomination  and  value  of  one  dollar ;  all  then  and 
there  being  the  personal  goods  and  chattels  of  James  Osborn." 

That  the  description  of  the  property  is  sufficient,  has  been 
directly  decided  in  Terry  v.  The  State,  13  Ind.  70,  where  the 
language  was :  "  One  pocket-book  of  the  value  of  fifty  cents ; 
one  bank  note  of  the  value  of  ten  dollars ;  one  bank  note  of 
the  value  of  five  dollars ;  one  piece  of  gold  coin,  of  American 
coinage,  of  the  value  of  five  dollars."  See,  also,  Daily  v.  The 
State,  10  Ind.  536 ;  With  v.  The  Stale,  4  Blackf.  457 ;  Dough- 
erty v.  The  State,  20  Ind.  442 ;  Brennon  v.  The  State,  25  Ind. 
403 ;  Newcome  v.  The  State,  27  Ind.  10. 

The  averment  as  to  the  ownership  of  the  stolen  property  was 
sufficient. 

After  describing  the  property,  the  indictment  uses  the  lan- 
guage, "  all  then  and  there  being  the  personal  goods  and  chat- 
tels of  James  Osborn." 

The  court  correctly  overruled  the  motion  to  quash  the  indict- 
ment. 

The  motion  in  arrest  of  judgment  was  based  upon  a  supposed 
defect  in  the  verdict.  Counsel  are  mistaken  as  to  the  language 
of  the  verdict.     We  think  it  was  sufficient. 

The  second  reason  for  a  new  trial  was  upon  the  ground  that 
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the  court  had  erred  in  giving  the  first,  second,  thirteenth,  four- 
teenth, and  fifteenth  instructions.  The  first  and  second  were 
clearly  right. 

The  thirteenth^  fourteenth,  and  fifteenth  are  as  follows : 
"13.  Now  you  will  not  understand  me  as  indicating  to  you,  by 
the  preceding  reference  to  the  evidence  of  the  defendant  being 
"behind  a  tree  at  the  supposed  time  of  the  larceny,  that  that  is 
an  admitted  fact,  but  only  as  referring  to  it  as  one  theory  of 
this  case ;  whether  he  was  behind  the  tree,  as  he  testifies,  attend- 
ing to  one  of  the  calls  of  nature,  or  was  in  the  dwelling-house 
of  James  Osborn,  is  a  question  of  fact  for  you  to  determine  for 
yourselves  from  the  evidence;  and  you  will,  on  that  pbint, 
believe  the  witness  Moon  or  the  defendant,  Barker,  on  that 
point,  as  you  may  believe  the  one  or  the  other  under  the  cir- 
cumstances entitled  to  credibility;  and  in  determining  the 
question  of  credibility  of  the  two,  you  will  take  into  consider- 
ation the  facts  and  circumstances  of  this  case  as  disclosed  to 
you  by  the  evidence ;  Moon,  confessing  his  own  guilt  by  his 
evidence,  claims  to  be  making  a  clean  breast  of  the  whole 
transaction,  and  to  detail  the  facts  and  circumstances  of  the 
crime,  in  their  minviice  and  detail,  from  the  time  it  was,  as  he 
says,  first  suggested  to  him  by  the  defendant,  until  its  consum- 
mation and  their  escape  a  day  or  two  later  to  the  town  of 
Danville,  in  the  State  of  Illinois.  A  number  of  witnesses 
testify  to  having  seen  the  parties,  on  the  day  of  the  larceny,  in 
their  conveyance  en  route  to  and  from  the  vicinity  of  the  res- 
idence of  James  Osborn ;  the  time  of  their  return  home  seems 
not  to  be  questioned,  as  given  by  Moon.  They  were  found 
together  on  the  Tuesday  after  the  alleged  larceny,  by  Osborn 
and  the  constable.  They  fled.  They  met  at  the  same  house 
that  night,  at  a  distance  of  some  miles  from  the  point  of  their 
escape  from  the  sight  and  presence  of  the  constable  and  Osborn. 
They  travelled  together  by  day  and  by  night,  and  reached  the 
railroad.  They  take  the  same  train,  arrive  at  the  same  town 
in  the  State  of  Illinois,  and  are  then  arrested  and  brought  back, 
and  the  defendant  makes  his  escape  from  the  sheriff  of  the 
county.     Is  it  probable  for   a  family  visit,  on  the   Sunday 
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before,  a  buggy  ride,  and  a  call  of  nature  quietly  attended  to 
behind  a  tree,  at  a  point  reasonably  distant  from  the  public 
highway,  he  would  on  the  Tuesday  following  have  started  at 
the  hour  of  the  day  or  night  he  did  start,  and  have  to  travel  so 
far?  Oris  it  more  reasonable  to  conclude  that  his  acts  and 
conduct  were  brought  about  from  a  disposition  to  escape  the 
merited  punishment  of  his  crime  ?  But  you  will  not  mistake 
the  situation,  gentlemen,  or  imagine  that  I  may  suggest  to  you 
what  the  evidence  establishes  in  this  case.  I  only  throw  out 
a  few  suggestions  for  your  consideration  as  to  the  probabilities 
or  improbabilities  of  certain  conclusions  to  be  drawn  from  cer- 
tain supposed  facts ;  but  you  are  exclusive  judges  of  the  cred- 
ibility of  the  witnesses,  and  will  determine  for  yourselves 
whether  any  fact  or  circumstance  relied  on  as  a  link  in  the 
chain  of  circumstances  has  been  established  or  not ;  for  you, 
gentlemen,  are  exclusive  judges  of  all  questions  of  fact  in  this 
case.  , 

"  14.  As  already  suggested  to  you,  gentlemen,  if  you  find 
the  defendant  guilty,  you  have  a  very  large  discretion  left  you 
in  relation  to  the  amount  of  punishment  you  may  inflict.  You 
may  fine  in  any  sum  not  exceeding  double  the  value  of  the 
goods  stolen,  and  you  will  determine  their  value  by  the  evi- 
dence ;  and  if  doubts  exist  as  to  the  value  of  the  goods,  the 
defendant  will  be  entitled  to  the  benefit  of  the  doubts,  and 
therefore  the  fine  may  not  exceed  double  the  value  of  the 
goods  stolen,  as  clearly  established  to  your  satisfaction  by  the 
evidence,  beyond  a  reasonable  doubt ;  and  you  may  imprison 
in  the  State's  prison  for  any  term  of  time  you  may  agree  upon, 
not  less  than  two  nor  more  than  fburteen  years;  or  if  the  evi- 
dence satisfies  your  minds  of  his  minority,  in  consequence  of 
his  minority,  you  may  substitute  imprisonment  in  the  county 
jail  for  any  determinate  period ;  and  you  may  disfranchise  and 
render  incapable  of  holding  any  office  of  trust  or  profit  for  any 
determinate  period. 

"  15.  I  call  your  attention  to  these  provisions  of  law,  with  the 
hope  and  to  the  end  that  you  may  exercise  them  wisely,  in 
case  you  find  the  defendant  guilty ;  for  until  you  are  satisfied 
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by  the  evidence  that  he  is  guilty  as  charged,  and  that  his  guilt 
is  established  beyond  a  reasonable  doubt,  you  have  no  discre- 
tion in  the  case,  but  must  acquit  the  defendant ;  but  if  he  is 
guilty  beyond  a  doubt,  it  is  but  wise  and  judicious  that  you 
should  inquire  what  manner  of  criminal  he  is ;  is  he  young  in 
crime  as  he  is  in  years  ?  has  he  been  seduced  and  led  into  this 
crime  by  one  of  superior  years  ?  if  so,  he  is  entitled  to  your 
tender  consideration,  and  should  not  be  punished  only  in  a 
sufficient  amount  to  fulfil  the  requirements  of  the  law,  and  to 
impress  others  with  the  importance  of  obeying  the  law  of  the 
land.  Or  is  he  young  in  years  and  old  in  crime,  well  versed 
in  all  the  cunning  and  shrewdness  of  an  old  criminal  ?  and  is 
he  a  leader,  and  has  he  seduced  any  young  and  inexperienced 
boy  into  the  commission  of  a  grave  crime?  if  so,  you  owe  a. 
duty  to  society  to  remove  from  its  midst  a  dangerous  criminal, 
to  the  end  that  the  young  and  tender  youth  may  not  be  cor- 
rupted, that  honest  men's  houses  may  not  be  unlawfully  entered 
by  thieves  and  burglars,  and  that  the  elective  franchise  secured 
to  every  honest  man  may  not  be  exercised  by  the  criminals 
of  the  country  to  the  prejudice  of  the  rights  of  honest  men." 

We  have  a  statute  which  provides,  that  the  judge,  "  in 
charging  the  jury,  must  state  to  them  all  matters  of  law  which 
are  necessary  for  their  information  in  giving  their  verdict," 
and  that,  "  if  he  presents  the  facts  of  the  case,  he  must  inform 
the  jury  that  they  are  exclusive  judges  of  all  questions  of 
fact."  2  G.  &  H.  417.  The  court  is  not  authorized  to  tell 
the  jury  that  certain  facts  have  been  proved.  Driskill  v.  The 
State,  7  Ind.  338.  Though  the  jury  are  the  exclusive  judges 
of  what  is  proved  by  the  evidence,  still  it  may  be  summed  up 
by  the  court.  Instructions  should  be  predicated  on  the  whole 
evidence,  and  when  they  have  a  tendency  to  restrict  the  con- 
sideration of  the  jury  to  isolated  facts,  to  the  exclusion  of  other 
facts  which  are  before  them  in  evidence,  it  is  not  only  a  misdi- 
rection, but  an  infringement  on  the  province  of  the  triors  of 
the  fact.  Chappell  v.  Allen,  38  Mo.  213 ;  Fine  v.  The  Board, 
etc.,  39  Mo.  59  ;  Gallagher  v.  Williamson,  23  Cal.  331 ;  Grube 
v.  Nichols,  36  111.  92. 
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The  court  in  charging  a  jury  has  no  right  to  assume  the 
existence  of  a  fact  which  the  jury  are  required  to  find  from  the 
evidence.  Smothers  v;  The  State,  46  Ind.  447,  and  authorities 
cited. 

Graham  &  Waterman  on  New  Trials,  in  discussing  the  duty 
of  the  court  in  charging  a  jury,  say  :  "  The  correct  rule  may 
be  stated  as  follows :  When  there  is  testimony  which  has  any 
legal  effect  in  a  cause,  it  would  be  error  in  the  court  to 
determine  the  weight  of  it,  or  the  fact  which  it  did  or  did  not 
ascertain.  But  whether  evidence  tends  to  prove  anything  per- 
tinent to  the  issue,  is  a  question  for  the  court;  and  if  there  be 
no  testimony  that  ought  to  have  any  legal  effect,  it  is  not  error 
for  the  court  to  inform  the  jury  that  it  does  not  prove  what  it 
does  not  tend  to  prove."  Vol.  3,  p.  731 .  Wiswall  v.  Ross,  4  Por- 
ter, 321. 

In  Eantner  v.  The  State,  45  Ind.  175,  it  was  held,  that  "  in 
instructing  a  jury  it  is  error  for  the  court  to  assume  the  truth 
of  matters  which  have  not  been  proved,  or  of  matters  concern- 
ing which  the  testimony  has  been  conflicting,  and  indicate  the 
leaning  of  the  court  against  one  of  the  parties/' 

We  think  the  thirteenth  instruction  was  erroneous,  because 
it  singled  out  and  gave  undue  prominence  to  particular  facts 
and  circumstances,  and  because  it  assumed  that  the  accused 
was  guilty  of  a  crime. 

We  can  see  no  objection  to  the  fourteenth  instruction. 

We  think  the  fifteenth  instruction  was  clearly  erroneous. 
The  appellant  was  put  upon  his  trial  for  the  crime  charged  in 
the  indictment.  He  proved  that  he  was  a  minor,  and  this 
gave  to  the  jury  the  discretion  to  imprison  him  either  in  the 
county  jail  or  penitentiary,  if  he  was  found  guilty.  There 
was  no  evidence  tending  to  show,  nor  could  there  have  been 
any  legally  admitted,  that  he  had  been  guilty  of  other  crimes 
than  the  one  charged  against  him.  He  did  not  put  in  issue 
his  character  for  honesty,  and  consequently  the  State  had  no 
right  to  offer  evidence  affecting  his  general  character.  The 
court  had  no  right  to  direct  the  jury  to  inquire  and  determine 
whether  he  was  young  in  years  but  old  in  crime.    The  jury 
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had  no  means  of  knowing  whether  he  was  old  in  crime.  We 
think  that  this  instruction  was  well  calculated  to  improperly 
control  their  discretion  as  to  the  punishment  which  should  be 
inflicted,  and  indicated  a  very  strong  leaning  of  the  court 
against  the  appellant. 

The  judgment  is  reversed,  with  coste;  and  the  ««_*  is 
remanded  for  a  new  trial ;  and  the  clerk  will  certify  this  opin- 
ion and  give  the  proper  order  for  the  return  of  the  prisoner. 


Holmes  v.  Taylor. 

Mobtgage. — Foreclosure. — Jurisdiction  Where  Lands  Lie  in  Different  Counties* 
Where  tracts  of  land  situated  in  different  counties  are  embraced  in  one 
mortgage,  the  court  of  either  county  has  jurisdiction  to  foreclose  the  mort- 
gage and  order  the  sale  of  the  land. 
Same. — Sheriff's  Sale. — Sale  of  Mortgaged  Lands. — Where  tracts  of  land  sit- 
«»  uated  in  different  counties  are  embraced  in  one  mortgage,  and  ordered 
to  be  sold  upon  a  foreclosure  of  the  mortgage  by  the  court  of  a  county 
wherein  one  of  the  tracts  is  situated,  each  tract  must  be  sold  at  the  door 
of  the  court-house  of  the  county  wherein  it  is  situated. 

From  the  Scott  Circuit  Court. 

W.  K.  Marshall,  for  appellant.    * 
E.  C.  Devore,  for  appellee. 

Downey,  J. — This  was  an  action  for  the  recovery  of  real 
property,  by  the  appellant  against  the  appellee.  The  answer 
was  a  general  denial.  The  trial  was  by  the  court,  without  a 
jury.  There  was  a  finding  for  the  defendant,  a  motion  for  a 
new  trial  overruled,  and  judgment  for  the  defendant.  The 
refusal  of  the  court  to  grant  a  new  trial  is  the  alleged  error. 

The  facts,  in  substance,  are,  that  a  tract  of  land  of  forty 
a<3res,  about  fifteen  acres  of  which  were  in  Scott  county  and  the 
residue  in  Jackson,  the  Muscatatuk  river,  forming  the  boun- 
dary between  the  two  counties,  running  through  the  tract,  was 
mortgaged.    This  mortgage  was  foreclosed  in  the  Jackson  Cir- 
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cuit  Court,  and  the  mortgaged  premises  ordered  to  be  sold* 
An  order  of  sale  was  issued  to  the  sheriff  of  Jackson  county. 
He  advertised  the  lands  in  both  counties,  but  sold  it  all  at  the 
door  of  the  court-house  in  Jackson  county.  The  defendant 
claims  under  one  who  purchased  at  the  sheriff's  sale. 

The  question  is,  whether  the  sheriff  of  Jackson  county  could 
sell  the  part  of  the  land  which  lies  in  Scott  county  at  the  door 
of  the  court-house  in  Jackson  county.  The  court  had  juris- 
diction, no  doubt,  to  render  the  judgment  of  foreclosure  as  to 
all  the  land.  2  G.  &  H.  7,  sec.  9,  and  2  G.  &  H.  56,  sec.  28. 
Upon  a  foreclosure,  the  premises  are  to  be  sold  by  the  sheriff 
on  a  copy  of  the  order  of  sale,  "  as  upon  execution."  2  G.  & 
H.  295,  sec.  636.  Real  estate  taken  by  virtue  of  any  execu- 
tion must  be  sold  at  public  auction,  "  at  the  door  of  the  court- 
house of  the  county  in  which  the  same  is  situated."  2  6.  & 
H.  249,  sec.  466. 

Looking  at  this  case  alone,  where  only  the  stream  forming 
the  boundary  between  the  counties  divides  the  mortgaged 
premises,  it  appears  somewhat  technical  to  hold  the  sale  invalid 
as  to  the  part  of  the  land  in  Scott  county.  But,  if  we  hold 
this  sale  valid,  the  same  rule  would  require  us  to  hold  a  sale 
valid  where  the  two  parcels  of  land,  covered  by  the  same 
judgment  of  foreclosure,  lie  at  a  distance  from  the  county 
boundary,  or  even  in  the  most  remote  counties  in  the  State. 
This,  it  seems  to  us,  is  a  construction  which  would  defeat  the 
main  object  of  the  statute  requiring  land  to  be  sold  at  the  door 
of  the  court-house  of  the  county  in  which  the  land  is  situated. 

Counsel  for  the  appellee  refers  us  to  2  G.  &  H.  7,  sec.  9.  But 
we  do  not  see  anything  in  that  section  which  meets  the  objec- 
tion made  to  the  sale  in  question.  Counsel  also  cite  the  case 
of  White  v.  Cronkhite,  35  Ind.  483.  The  cases  are  wholly  dif- 
ferent. Here,  there  was  no  order  of  sale  issued  which  author- 
ized the  sale  that  was  made.  The  defendant  is  not  an  inno- 
cent purchaser,  within  the  meaning  of  the  term,  if  that  would 
protect  him.    He  has  not  paid  for  the  land. 

The  judgment  is  reversed,  with  costs,  and  the  causa 
remanded,  with  instructions  to  grant  a  new  trial. 
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Noble  v.  Dickson  et  al. 

New  Trial. — A  motion  for  a  new  trial  assigned  as  a  cause,  that  the  court 
erred  in  allowing  testimony  to  be  given  to  the  jury,  over  the  objection  of 
the  defendant,  "  as  shown  by  the  bill  of  exceptions,"  and  in  refusing  ta 
allow  the  defendant  to  give  testimony,  "as  shown  by  bill  of  excep- 
tions." No  bill  of  exceptions  was  then  in  the  record,  and  none  was  filed 
for  some  time  thereafter. 

Hddy  that  there  was  nothing  to  point  the  court  to  the  supposed  errors,  and 
the  motion  was  properly  overruled. 

Same. — Instructions  to  Jury. — To  make  an  exception  to  an  instruction  a  part 
of  the  record,  it  must  appear  in  a  bill  of  exceptions,  or  the  exception 
must  be  noted  upon  the  charge,  and  be  signed  by  the  party  or  his 
attorney. 

From  the  Marion  Superior  Court. 

L.  Barbour  and  C.  P.  Jacobs,  for  appellant. 

A.  Seidensticker,  N,  B.  Taylor,  and  E.  Taylor }  for  appellees* 

Worden,  J. — This  was  an  action  by  the  appellees  against 
the  appellant  on  an  account.  Issue,  trial  by  jury,  verdict  and 
judgment  in  favor  of  the  plaintiffs  at  special  term,  and  the 
judgment  affirmed  at  general  term. 

There  is  no  question  in  the  cause  other  than  that  arising 
upon  the  motion  for  a  new  trial.  The  following  were  the 
reasons  filed  for  a  new  trial : 

"  1 .  The  damages  are  excessive. 

"  2.  The  verdict  is  not  sustained  by  sufficient  evidence* 

"  3.  The  verdict  is  contrary  to  law. 

"  4.  The  court  erred  in  allowing  testimony  to  be  given  to  the 
jury,  over  the  objection  of  the  defendant,  as  shown  by  the  bill 
of  exceptions,  and  in  refusing  to  allow  defendant  to  give  tes- 
timony, as  shown  by  bill  of  exceptions. 

"  5.  The  court  erred  in  giving  the  fourth  instruction  to  the 
jury." 

With  regard  to  the  first  three  reasons  for  a  new  trial,  we 
may  observe  that  the  evidence  is,  in  some  degree,  unsatisfac- 
tory, and,  in  some  respects,  conflicting;  but  we  think  it  tends 
to  sustain  the  verdict    It  has  been  passed  upon,  first,  by  the 
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judge  before  whom  the  cause  was  tried;  and,  secondly,  by 
the  three  judges  of  the  court  below,  who  heard  the  cause  on 
appeal  to  general  term.  We  do  not  think  the  case  is  such  as 
requires  us  to  interpose  and  disturb  the  verdict  upon  the  evi- 
dence. 

At  the  time  the  motion  for  a  new  trial  was  made  and  the 
reasons  therefor  filed,  there  had  not  been  any  bill  of  excep- 
tions filed  whatever.  No  bill  of  exceptions  was  filed  until 
some  time  thereafter.  Hence,  the  fourth  reason  for  a  new 
trial  brought  nothing  to  the  attention  of  the  court.  Upon 
reading  that  reason,  the  judge  would  have  to  look  to  the  bill 
of  exceptions  to  ascertain  what  evidence  or  testimony  was 
alluded  to.  But  no  bill  of  exceptions  had  been  filed,  and 
there  was  nothing  to  point  the  court  to  the  supposed  errors. 
This  mode  of  setting  out  the  reasons  for  a  new  trial  was  held 
to  be  insufficient  in  the^ases  of  Sim  v.  Hurst,  44  Ind.  579, 
and  Shore  v.  Taylor,  46  Ind.  345. 

The  fifth  reason  for  a  new  trial  is  the  giving  of  the  fourth 
instruction.  But  the  instruction  is  not  legitimately  any  part 
of  the  record.  It  is  not  contained  in  any  bill  of  exceptions, 
nor  was  an  exception  noted  upon  the  charge,  "  signed  by  the 
party  or  his  attorney,"  as  provided  for  by  sec.  325,  2  6.  &  H. 
201.  An  exception  is  noted,  but  not  signed  as  required  by 
the  statute.    We  can  not,  therefore,  notice  the  instruction. 

The  judgment  below  is  affirmed,  with  costs. 


48  -m  Blinks  v.  The  State,  ex  bel.  Harris. 

Jim    n\ 

Demurrer. — Form, — Demurrer  to  the  first  paragraph  of  a  complaint  in  the 
following  form :  "  The  defendant  demurs  to  the  first  ground  of  complaint 
upon  the  ground  that  the  same  does  not  state  facts  sufficient  to  constitute 
a  defence." 

Held,  that  this  was  too  wide  a  departure  from  the  approved  form  of  a 
demurrer,  and  that  the  demurrer  was  properly  overruled. 
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Blinks  v.  The  State,  ex  rel.  Harris. 


From  the  Laporte  Circuit  Court. 

J.  A.  Thornton,  J.  Bradley,  and  D.  Noyes,  for  appellant. 
W.  H.  Calkins,  M.  H.  Weir,  and  IP.  B.  Biddk,  for  appellee. 

Downey,  J. — Action  by  the  appellee  against  the  appellant 
and  others.  Before  final  judgment,  the  action  was  dismissed 
as  to  all  the  defendants  except  the  appellant.  The  complaint, 
as  finally  amended,  was  in  two  paragraphs.  The  defendants 
demurred  to  the  first  paragraph  of  the  complaint  in  the  form 
following : 

"  The  defendants  demur  to  the  first  ground  of  complaint, 
upon  the  ground  that  the  same  does  not  state  facts  sufficient  to 
constitute  a  defence." 

They  demurred  to  the  second  paragraph  in  the  following 
form: 

"And  defendants  demur  to  the  second  ground  of  action, 
upon  the  ground  that  said  second  ground  of  action  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action." 

The  clerk's  entry  states  that  the  court  overruled  "  the  demur- 
rer of  the  defendants,"  etc.  It  is  assigned  as  error,  "  that  the 
court  erred  in  overruling  the  demurrer  of  the  appellant  to  the 
last  amended  complaint  of  the  appellee." 

The  author  of  the  demurrers  in  this  case  has  shown  himself 
quite  independent  of  forms  and  precedents. 

The  court  appears  to  have  overruled  one  of  the  demurrers, 
but  which  one  does  not  appear.  If  it  was  the  first  one,  the 
ruling  was  clearly  correct.  It  states  that  the  first  ground  of 
complaint  does  not  state  facts  sufficient  to  constitute  a 
"defence."  This  is  no  ground  for  demurring  to  a  complaint 
or  a  paragraph  of  a  complaint.  2  G.  &  H.  77,  sec.  50.  What 
are  we  to  understand  by  a  "ground  of  complaint?"  Is  it  the 
equivalent  of  cause  of  action  or  paragraph  of  the  complaint? 
As  one  of  the  demurrers  was  clearly  bad,  and  as  the  court 
appears  to  have  overruled  but  one,  and  as  the  overruling  of 
but  one  is  assigned  as  error,  we  shall  not  inquire  whether  the 
second  demurrer  was  good  or  not,  but  will  indulge  the  pre- 
sumption that  the  ruling  related  to  the  first  demurrer.  We 
do  not  wish  to  encourage  so  wide  a  departure  from  approved 
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forms,  a  reasonably  strict  adherence  to  which  is  essential  to  the 
proper  administration  of  justice. 

The  judgment  is  affirmed,  with  five  per  cent,  damages  and 
costs. 


Eckert,  Administrator,  v.  Triplett. 

Evidence. — Admissions  by  Former  Administrator. — In  an  action  by  an  admin- 
istrator de  bonis  non,  to  recover  the  value  of  certain  property  sold  by  his 
intestate,  the  defendant  pleaded  payment  to  a  former  administrator. 

Held,  that  proof  of  admissions  of  the  former  administrator  that  payment 
had  been  made  to  him  were  properly  admitted  in  evidence. 

From  the  Clay  Common  Pleas. 

W.  W.  Carter  and  8.  D.  Coffey,  for  appellant. 
L  3L  Compton  and  G.  A.  Knight,  for  appellee. 

Worden,  J. — This  was  an  action  by  the  appellant,  as 
administrator  de  bonis  non,  with  the  will  annexed,  of  the  estate 
of  Henry  R.  Hice,  deceased,  against  the  appellee,  to  recover  the 
value  of  certain  personal  property  alleged  to  have  been  sold 
by  the  deceased  in  his  lifetime  to  the  appellee. 

The  appellee  answered  in  two  paragraphs :  First,  the  gen- 
eral denial ;  and,  second,  a  settlement  with  and  payment  to 
Samuel  Hice,  a  former  administrator  with  the  will  annexed  of 
the  estate  of  said  Henry  R.  Hice. 

Reply  in  denial.  Trial  by  jury  and  verdict  for  appellee, 
motion  for  a  new  trial  by  the  appellant  overruled,  and  judg- 
ment on  the  verdict. 

The  sole  question  arising  upon  the  record  is,  whether  the 
court  erred  in  admitting  in  evidence  the  admissions  of  Samuel 
Hice,  the  former  administrator  of  the  estate.  The  question  is 
thus  presented  by  the  bill  of  exceptions : 

"  Be  it  remembered  that  upon  the  trial  of  the  above  entitled 
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cause  the  defendant  produced  one  William  St.  Clair  as  a  wit- 
ness, and  proposed  to  prove  by  him  that  one  Samuel  Hice,  who 
was  the  former  administrator  of  the  estate  of  Henry  R.  Hice, 
and  while  such  administrator,  told  him,  said  witness,  at  a  time 
when  the  defendant,  Triplett,  was  not  present,  and  when  the  said 
Samuel  was  not  in  the  act  of  settling  said  estate,  that  the 
defendant  had  paid  him,  said  Samuel  Hice,  for  the  matters  set 
forth  in  the  complaint  herein ;  to  which  the  plaintiff  at  the  time 
objected,  for  the  reasons,  as  stated  at  the  time  to  the  court,  that 
eaid  Hice  is  not  a  party  to  this  suit,  and  the  declarations  were 
not  a  part  of  any  act  done  by  said  Samuel  Hice  while  acting 
as  administrator,  and  was  only  hearsay  evidence ;  which  objec- 
tion the  court  overruled  and  allowed  said  witness  to  testify 
that  in  1871  the  said  Samuel  Hice  told  him,  at  the  house 
where  the  said  Samuel  Hice  lived,  when  the  defendant  was  not 
present,  that  the  defendant  had  acted  the  man  and  had  come 
up  and  paid  him  for  the  stock  he  had  bought  of  the  said 
Henry  R.  Hice,  deceased,  and  that  he  did  not  know  that  the 
defendant  owed  for  the  stock  until  the  defendant  told  him ;  to 
which  ruling  of  the  court,  in  overruling  said  objection  and 
allowing  said  witness  to  testify  as  above,  the  plaintiff  at  the 
time  excepted,"  etc. 

We  are  of  opinion  that  the  evidence  was  competent  and 
properly  admitted.  Such  admissions  are  not  conclusive,  but, 
like  admissions  made  by  parties  to  an  action,  they  are  compe- 
tent. An  executor  or  administrator  is  neither  an  agent  nor  an 
officer  within  the  ordinary  acceptation  of  those  terms.  He 
may  be  said,  in  some  sense,  to  step  into  the  shoes  of  the 
deceased.  He  represents  the  deceased  in  respect  to  his  per- 
sonal estate,  having  the  care  and  management  thereof.  His 
admissions  are  competent  evidence  against  the  estate,  in  actions 
where  the  estate  is  represented  by  the  executor  or  administrator 
making  such  admissions.  It  is  matter  of  every-day  expe- 
rience, in  actions  by  or  against  executors  or  administrators,  to 
give  their  admissions  in  evidence  against  them.  Faunce  v. 
Gray,  21  Pick.  243.  Many  authorities  might  be  cited  on  this 
point,  were  it  necessary.    This  does  not  depend,  in  our  opinion, 
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so  much  upon  the  ground  that  the  executor  or  administrator 
making  the  admissions  is  a  party  to  the  suit,  as  it  does  upon  the 
ground  that  he  is  the  representative  of  the  deceased,  having 
charge  of  his  personal  estate.  Hence,  a  new  promise  made  by 
an  executor  or  administrator  takes  a  case  out  of  the  statute  of 
limitations,  as  well  in  an  action  against  an  administrator  de 
bonis  non,  as  against  the  original  executor  or  administrator 
who  made  the  promise.     Emerson  v.  Thompson,  16  Mass.  429* 

When  an  executor  or  administrator  makes  an  admission 
which  would  be  competent  evidence  against  the  estate  in  an 
action  where  the  estate  is  represented  by  the  same  executor  or 
administrator,  we  see  no  satisfactory  reason  why  it  should  not 
be  competent  when  the  estate  is  represented  by  his  successor 
in  the  administration. 

The  estate  is  equally  affected  by  the  admission,  whether  the 
subject-matter  of  it  arise  in  a  suit  where  the  same  executor  or 
administrator  is  a  party,  or  in  a  suit  where  a  successor  in  the 
administration  is  a  party.  The  direct  authorities  upon  this 
point  are  not  numerous.  Indeed,  we  are  aware  of  only  one 
American  case  exactly  in  point.  That  is  the  case  of  Lashlee 
v.  Jacobs,  9  Humph.  718.  There,  an  executrix  had  admitted 
an  indebtedness  on  the  part  of  the  deceased  to  the  plaintiff, 
while  she  was  such  executrix.  She  died,  and  an  administrator 
de  bonis  non  was  appointed.  In  a  suit  by  the  plaintiff  against 
the  administrator  de  bonis  non,  the  admissions  of  the  execu- 
trix were  held  competent.     The  court  said: 

"  Such  admissions,  made  in  good  faith  while  she  represented 
the  estate,  and  had  an  interest  in  the  matter,  are  evidence  to 
charge  the  estate. 

"We  see  no  reason  against  it,  and  the  admission  of 
the  former  executrix  must,  on  principle,  be  regarded  as 
effectual  to  charge  the  estate,  as  if  made  by  the  administrator 
de  bonis  non." 

We  are  aware  that  in  Rush  v.  Peacock,  2  Moody  &  R.  162, 
it  was  held  that  the  declarations  of  an  executor  could  not  be 
given  in  evidence  against  the  plaintiff  who  had  been  appointed 
special  administrator  durante  absentia;  but  this  was  a  nisi 
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prius  decision,  and  does  not  seem  to  have  been  very  thoroughly 
considered.  The  judge  remarked  that  he  was  not  aware  that 
the  point  had  ever  arisen.  We  do  not  feel  bound  by  this 
decision,  but  think  the  American  decision  above  cited  is  based 
upon  sound  principles. 

The  judgment  below  is  affirmed,  with  costs. 


Hunter,  Administbatob,  v.  The  Board  op  Commission- 
ers op  Ripley  County. 

Cocnty  CiiEBE. — Fees. — Extra  AUowanoc — County  commissioners  have  no- 
authority  to  make  an  allowance  to  the  county  clerk  for  extra  service*, 
under  the  act  of  1861,  2  G.  &  H.  652,  to  an  amount  exceeding  one  hundred 
dollars  per  annum ;  nor  for  any  sum  unless  the  clerk  take  and  subscribe 
an  oath  or  affirmation  to  the  truth  of  his  statement  of  charges. 

From  the  Ripley  Circuit  Court. 
6.  Durbin,  for  appellant. 

Pettit,  J. — This  suit  was  brought  by  the  appellant,  John 
H.  Hunter,  administrator  of  John  H.  Smith,  against  the  appel- 
lee, to  recover  for  fees  alleged  to  be  due  the  deceased,  in  his 
lifetime,  for  services  rendered  as  clerk  of  the  circuit  and  com- 
mon pleas-courts,  from  April  18th,  1869,  to  November  13th, 
1872,  for  issuing  certificates  to  the  auditor  for  the  serrices  of 
jurors,  issuing  venires  for  juries,  certificates  of  allowances  made 
by  the  courts,  and  making  out  election  papers,  amounting  to 
three  hundre4  and  eighty-four  dollars  and  fifty  cents. 

An  agreed  statement  of  facts  took  the  place  of  a  complaint,  and 
it  is  quite  formal  and  regular.  It  admite  the  rendering  of  the 
services,  their  value,  and  that  the  administrator  had  demanded 
payment,  which  had  been  refused,  and  submits  the  case  to  the 
court  to  determine  as  to  the  right  of  the  plaintiff  and  the  lia- 
bility of  the  defendant. 
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The  court  held  that  the  defendant  was  not  liable,  and  the 
correctness  of  this  holding  is  properly  before  this  court.  We 
hold  that  this  ruling  was  right.  The  commissioners  are  liable 
to  a  clerk  for  extra  services,  but  not  to  exceed  one  hundred 
dollars  a  year,  if  the  clerk  takes  certain  actions,  and  not  other- 
wise. No  detailed  statement  of  his  charges  was  filed  before 
or  with  the  board,  nor  did  he  take  and  subscribe  an  oath  or 
affirmation  to  the  truth  thereof.  2  G.  &  H.  652,  sees.  1  and 
2;  Nave  v.  Bitter,  41  Ind.  301.  Had  these  steps  been  taken, 
and  had  the  board  of  commissioners  refused  to  allow  the  claim, 
an  appeal  might  have  been  taken.     1  G.  &  H.  253,  sec.  31. 

2  G.  &  H.  652  points  but  the  steps  to  be  taken  by  a  clerk, 
to  enable  him  to  recover  of  the  county  for  extra  services,  and 
those  steps  not  having  been  taken,  he  can  not  recover.  This 
law  is  not  repealed  by  any  other  enactment,  as  to  the  steps  that 
must  be  taken  by  the  clerk  to  entitle  him  to  be  paid  for  extra 
services. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 


Cox  v.  The  Louisville,  New  Albany,  and  Chicago 

Railroad  Company. 

Stbeet. — Dedication  of  by  Town  Plat. — Fee  Simple. — By  the  making  and 
recording  of  a  town  plat,  under  the  statutes  of  this  State  on  that  subject, 
130  30?  tn£  designation  of  streets,  lanes,  and  alleys  on  the  plat  gives  to  the  public 

only  an  easement  therein  for  such  use  as  the  public  have  a  right  to  make 
of  them ;  hut  the  fee  simple  remains  in  thecproprietor. 

Same. — Effect  of  Conveyance  of  Land  Abutting  on  Street. — A  conveyance  of 
land  on  a  highway  carries  with  it  the  fee  to  the  center  of  the  road,  as  part 


48   178  and  parcel  of  the  grant,  unless  such  inference  he  expressly  excluded; 

48   lSl  an^  ^i8  ruk  i8  applicable  when  the  land  conveyed  is  a  lot  or  part  of  a 

183_878|  lot  in  a  town  or  city  and  designated  on  the  plat  by  its  number,  or  ascer- 

— ^g — jp7g  tained  by  its  appropriate  description,  and  abutting  on  a  street,  lane,  or 

169      146  alley.    (Pettit,  J.,  dissented.) 

Same. — Location  of  Railroad  on  Street — The  construction  of  a  railroad  track 
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along  a  street,  on  which  locomotives  and  trains  of  cars  are  used,  is  a  new 
use  or  appropriation  of  the  soil  and  entitles  the  owner  of  the  fee  to  an 
action  for  damages  and  to  all  other  remedies  provided  by  law  for  the  pro- 
tection of  rights  in  real  property. 

Constitutional  Law. — Railroad. — Appropriation  of  Lands  for  Right  of  Way. 
Under  the  constitution  of  1851,  the  owner  of  land  appropriated  by  a 
railroad  company  can  not  be  required  to  initiate  proceedings,  under  the 
statute,  for  the  assessment  of  damages  for  such  appropriation ;  it  is  the 
duty  of  the  railroad  company  to  have  the  damages  assessed,  and  to  tender 
the  same  before  taking  the  land.  This  necessarily  follows  from  the  pro- 
vision of  the  constitution,  that  no  man's  property  shall  be  taken  by  law 
without  just  compensation,  nor,  except  in  case  of  the  State,  without  such 
compensation  being  first  assessed  and  tendered.  '  All  decisions  of  this 
court  asserting  a  contrary  doctrine  are^ overruled. 

Same. — Remedies  of  Land-Ovmer. — If  a  railroad  company  enter  into  posses- 
sion of  the  land  of  an  individual  for  the  use  of  the  road,  without  first 
having  his  damages  assessed  and  tendered,  the  owner  may  maintain  an 
action  to  recover  possession  of  the  land ;  and  he  may  enjoin  the  use  of 
his  land  by  the  railroad  company  until  his  damages  are  assessed  and  ten- 
dered. 

Is  junction.— When  it  Lies  to  Prevent  Continuance  of  Injury. — Injunctions, 
being  designed  to  prevent  the  doing  of  acts,  are  not  granted  after  the 
acts  are  done ;  but  when  there  is  a  continuance  of  an  injury  against  which, 
before  the  act  was  committed,  an  injunction  might  have  been  granted, 
and  a  right  to  continue  the  injury  is  claimed  by  the  aggressor,  an  injunc- 
tion may,  in  a  proper  case,  be  granted  to  restrain  such  continuance. 

Limitation. — Damages. — The  length  of  time,  prior  to  bringing  suit,  for 
which  the  owner  can  recover  damages  against  a  railroad  company  for  an 
unauthorized  use  of  his  land  discussed,  but  not  decided. 

From  the  Tippecanoe  Circuit  Court. 

J".  JR.  Coffroth  and  T.  JB.  Ward,  for  appellant. 
H.  W.  Chase,  J.  A.  WUstacky  S.  A.  Huff,  JB.  W.  Langdon, 
and  J.  8.  Pettit,  for  appellee. 

Downey,  J. — This  was  an  action  commenced  by  the  appel- 
lant against  the  appellee.  On  demurrer  to  the  complaint,  there 
was  judgment  for  the  defendant,  the  court  holding  that  the 
complaint  was  not  sufficient,  because  it  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action.  From  this  judgment 
the  plaintiff  appealed  to  this  court,  and  he  has  assigned  as 
error  the  sustaining  of  the  demurrer  to  his  complaint.  It  is 
alleged  in  the  complaint  that  the  plaintiff  is  now,  and  has  been 
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for  thirty  years,  the  owner  in  fee  simple  of  the  following 
described  real  estate,  situated  in  the  county  of  Tippecanoe, 
and  State  of  Indiana,  to  wit :  Lots  number  one  hundred  and 
nine  and  one  hundred  and  ten,  in  the  original  plat  of  the 
town,  now  city,  of  Lafayette;  that  said  property  borders 
upon  and  abuts  the  east  line  of  Fifth  street,  in  said  city,  for 
a  distance  of  two  hundred  feet;  and  said  plaintiff  is  now, 
and  has  been  for  thirty  years,  the  owner  of  the  fee  simple 
of  said  Fifth  street,  from  the  west  line  of  said  property 
to  the  center  of  said  street  for  the  said  distance  of  two  hun- 
dred feet. 

Plaintiff  further  says  that  said  defendant  is  a  railroad  com- 
pany organized  under  the  laws  of  the  State  of  Indiana ;  that 
heretofore,  to  wit,  in  the  year  1853,  the  New  Albany  and 
Salem  Railroad  Company,  which  was  a  railroad  company 
organized  under  the  laws  of  the  State  of  Indiana,  without 
authority  of  law,  without  right,  and  without  first  causing  dam- 
ages to  be  assessed  and  tendered  the  plaintiff,  and  without  his 
consent,  entered  upon  and  laid  her  track  upon  that  portion  of 
said  Fifth  street  above  described,  of  the  fee  simple  of  which 
the  plaintiff  was  then,  and  has  ever  since  been,  and  is  now,  the 
owner;  and  the  said  New  Albany  and  Salem  Railroad  Com- 
pany, and  her  successor,  to  wit,  the  Louisville,  New  Albany, 
and  Chicago  Railroad  Company,  the  defendant,  have,  ever 
since  such  entering  upon  and  appropriation  of  said  Fifth  street, 
continued  the  use  of  the  same  in  the  operation  of  their  rail- 
road, in  propelling  cars  and  engines  over  and  upon  the  same ; 
and  the  defendant  is  now  using,  and  threatens  to  continue  the 
use  of  the  same  for  that  purpose.  Plaintiff  says  that  6aid 
appropriation  of  said  portion  of  said  Fifth  street,  and  the  said 
use  of  it  as  aforesaid,  have  been  to  his  great  detriment  and  to 
the  damage  of  his  said  property  in  a  large  sum,  to  wit,  in 
the  sum  of  twenty  thousand  dollars. 

Prayer  for  judgment  for  twenty  thousand  dollars  damages, 
and  that  the  defendant  may  be  perpetually  enjoined  from  the 
use  of  said  portion  of  Fifth  street  by  her  track  and  the  run- 
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ning  of  her  engines  and  cars  over  the  same,  and  for  all  other 
proper  relief. 

On  account  of  the  importance  of  the  questions  involved, 
and  because  there  are  other  cases  pending  in  this  court  in  which 
the  same  points,  or  some  of  them,  arise,  this  case  has  been 
briefed  with  more  than  the  usual  care  and  ability.  Besides  the 
briefs  which  are  filed  in  this  case,  we  have  had  the  benefit  of 
the  arguments  of  counsel  in  the  other  cases  to  which  we  have 
referred. 

The  first  question  is  as  to  the  right  or  interest  which  the 
abutting  owner  has  in  the  street  in  front  of  his  lot.  Counsel 
for  the  appellant  contend  that  the  fee  simple  of  the  street  to 
its  center,  subject  to  the  public  easement,  is  in  the  abutting 
owner,  while  counsel  for  the  appellee  insist  that  the  fee  simple 
is  in  the  public,  while  the  abutting  owner  has  but  an  easement 
in  the  street. 

It  is  submitted  by  counsel  for  the  appellee  that  the  question 
is  governed  and  settled  by  the  statute  relating  to  the  laying 
out  of  towns,  and  making  and  recording  plats  thereof.  The 
statutes  on  this  subject  in  the  various  revisions,  including  that 
of  1818,  have  been  substantially  the  same.  Revised  Laws  of 
1824,  p.  412 ;  Revised  Laws  of  1831,  p.  530 ;  Revised  Statutes  of 
1838,  p.  595;  Revised  Statutes  of  1843,  p.  384;  and  1G.  &H. 
632.  The  sections  of  the  statute  of  1818,  which  is  the 
one  that  was  probably  in  force  at  the  making  of  the  plat,  which 
are  supposed  to  bear  on  the  question,  are  as  follows : 

"  Sec.  1.  Be  it  enacted,  etc.,  that  any  person  or  persons,  his, 
her,  or  their  legal  representatives,  who  may  hereafter  lay  off 
any  town  within  this  State,  shall,  previous  to  the  sale  of  any 
lots  in  such  town,  cause  to  be  recorded  in  the  recorder's  office 
of  the  county  wherein  the  same  may  lie  or  be  laid  off,  a  cor- 
rect copy  of  the  plat  of  said  town,  with  the  public  grounds  (if 
any  there  be),  streets,  lanes,  and  alleys,  with  their  respective 
widths  properly  marked,  and  the  lots  regularly  numbered,  in 
numerical  order,  and  the  size  of  the  lots  marked,  by  reference 
to  the  plat  of  said  town. 

u  Sec.  2.  Every  donation  or  grant«to  the  public,  or  any  indi- 
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vidual  or  individuals,  religious  society  or  societies,  or  to  any 
corporation  or  bodies  politic,  marked  or  noted  as  such  on  the 
plat  of  the  town  wherein  such  donation  or  grant  may  have 
been  made,  shall  be  considered  to  all  intents  and  purposes  as  a 
general  warranty  to  the  said  donee  or  donees,  grantee  or  grantees, 
for  his,  her,  or  their  use,  for  the  purposes  intended  by  the 
donor  or  donors,  grantor  or  grantors,  aforesaid." 

Conceding  that  the  proprietor  of  the  town  complied  with 
this  law  in  every  respect,  that  he  made  the  plat  and  caused  it 
to  be  recorded,  indicating  the  location  of  the  street  and  its 
width,  and  writing  upon  it  its  name  or  number,  what  was  the 
effect  or  operation  upon  his  ownership  of  the  fee  simple  estate 
which  he  had  in  the  land  over  which  the  street  runs?  It  is 
not  very  clear  that  the  second  section  of  the  statute  has  any 
reference  to  streets,  lanes,  and  alleys,  but  we  will  concede  that 
it  has,  and  that  streets,  lanes,  and  alleys  are  among  the  "dona- 
tions or  grants"  mentioned  in  the  section.  "\J5Tiatis  a  street? 
and  what  is  to  be  understood  by  the  donation  or  grant  of  a 
street?  A  street  is  a  highway.  Conner  v.  The  President,  etc., 
1  Blackf.  43,  88 ;  West  v.  Blake,  4  Blackf.  234 ;  The  State  v. 
Mdthis,  21  Ind.  277 ;  The  Common  Council,  etc.,  v.  Croas,  7 
Lid.  9.  In  the  last  named  case,  Gookins,  J.,  says :  "  No 
doubt  a  street  or  alley  in  a  town  is  a  highway.  *  *  * 
Every  street  is  a  highway,  but  every  highway  is  not  a  street." 
Bouvier,  in  his  Law  Dictionary,  defines  a  street  as  "a  pub- 
lic thoroughfare  or  highway  in  a  city  or  village,"  and  cites  4 
S.  &R.  106;  11  Barb.  390. 

The  grant  of  a  street  or  highway  over  one's  land  is  but  the 
grant  of  an  incorporeal  hereditament.  By  its  very  terms,  it 
signifies  that  the  party  to  whom  the  grant  is  made  acquires  an 
easement  in  the  land,  and  nothing  more.     Bouvier  says : 

"  A  street,  besides  its  use  as  a  highway  for  travel,  may  be 
used  for  the  accommodation  of  drains,  sewers,  aqueducts, 
water  and  gas-pipes,  lines  of  telegraph,  and  for  other  purposes 
conducive  to  the  general  police,  sanitary,  and  business  interests 
of  a  city."    Diet,  title  Street. 

In  some  of  the  states,  as  in  Iowa,  ibr  instance,  the  statute 
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with  reference  to  town  plats,  expressly  provides  that  the 
making  and  recording  of  the  plat  shall  pass  the  fee  simple  of 
the  land  over  which  the  streets  run.  Milburn  v.  The  City  of 
Cedar  Rapids,  12  Iowa,  246 

Had  our  statute  such  a  provision  in  it,  its  construction 
would  necessarily  be  different.  The  part  of  sec.  2  of  our  act, 
declaring  that  the  making  or  noting  of  a  donation  or  grant 
shall  be  considered  "a  general  warranty,"  does  not  enlarge  the 
grant.  It  simply  means  that  the  plat  shall  be  construed  as 
a  general  warranty  of  what  is  thereby  granted.  Where  a 
donation  or  grant  is  made,  by  an  appropriate  mark  or  note  on 
the  plat,  of  a  lot  or  square,  there,  as  the  fee  of  the  property  is 
intended,  there  is  no  difficulty  in  holding  that  such  an  estate 
passes.  The  City  of  Logansport  v.  Dunn,  8  Ind.  378.  Nothing 
else  would  satisfy  the  evident  intention  of  the  parties.  There  is 
nothing  to  limit  the  donation  or  grant,  as  there  is  where  only 
a  street,  lane,  or  alley  is  granted,  which  signifies  merely  the 
grant  of  a  use  or  easement.  It  is  probable  that  if  a  proprie- 
tor of  a  town  should  state  on  the  plat  that  the  ground  over 
which  the  streets  pass  should  be  granted  to  or  vest  in  the 
public  in  fee  simple,  such  an  interest,  in  that  case,  would 
pass.  But  a  mere  designation  of  the  streets  as  such,  or  as 
public  highways,  can  not,  by  any  proper  construction,  be  held 
to  pass  the  fee  simple.  By  the  second  section  of  the  act  set 
out  above,  the  plat  operates  as  a  general  warranty,  "  for  the 
purposes  intended  by  the  donor  or  donors,  grantor  or  grantors 
aforesaid."  It  certainly  can  not  be  held  that  a  donation  or 
grant  of  a  street  or  an  alley,  which  means  merely  a  right  of 
passage,  etc.,  can  be  construed  as  a  conveyance  of  the  fee  sim- 
ple. On  this  part  of  the  case  the  ruling  in  Conner  v.  The 
President,  etc.,  of  New  Albany,  1  Blackf.  43,  which  we  have 
already  cited,  is  exactly  in  point.  The  question  was  as  to  the 
interest  which  passed  in  the  streets  by  the  making  and 
recording  of  the  plat,  under  a  statute  similar  to  that  of  1818. 
Holman,  J.,  said : 

"  It  appears,  therefore,  very  clearly,  that  the  complainants 
have  shown  no  property  to  which  they  have  any  title,  on  the 
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river  margin  of  the  town,  except  what  they  own  in  Water 
street.  It  becomes,  then,  an  all  important  inquiry  to  know 
what  property  they  own  in  that  street.  A  public  street  in  a 
town  is  a  public  highway.  This  position  is  too  universally 
admitted  to  require  authority  to  support  it.  A  public  high- 
way is,  then,  granted  by  the  original  proprietors  to  the  town 
of  New  Albany,  one  hundred  feet  wide,  running  the  whole 
length  of  upper  and  lower  Water  streets,  by  its  being  desig- 
nated as  a  street  of  that  width  in  the  plan  of  said  town  by  the 
proprietors,  and  recorded  as  such.  And  this  grant  of  a  public 
highway  is  warranted  to  the  grantee,  or  grantees,  by  the  opera- 
tion of  the  before  mentioned  act  of  Assembly.  But  that  act 
will  not  authorize  us  to  extend  the  grant  beyond  the  intention 
of  the  grantors.  The  universal  acceptation  of  the  word  street 
thus  used,  as  being  synonymous  with  a  highway,  or  common 
thoroughfare,  will  govern  this  grant,  and  fix  the  purpose  for 
which  it  was  intended/ ' 

This  case  has  never  been  doubted,  qualified,  or  overruled, 
but,  on  the  contrary,  has  been  cited  and  approved  in  other 
cases.  Haynes  v.  Thomas,  7  Ind.  38;  Williams  v.  Wiley,  16 
Ind.  362 ;  The  State  v.  Mathis,  supra.  The  rule  is  stated  with 
exceeding  force  and  perspicuity,  and  meets  with  our  entire 
concurrence  and  approval. 

The  case  of  Smith  v.  Tlie  City  Council  of  Rome,  19  Ga.  89, 
is  upon  this  point,  and,  by  reference  to  English  cases,  shows 
that  the  same  rule  prevails  in  England.  See,  also,  Perky  v. 
Chandler,  6  Mass.  453. 

The  unsupported  remark  of  the  judge  in  The  New  Albany, 
etc.,  R.  R.  Co.  v.  (yhaily,  13  Ind.  353,  to  the  effect  that  the 
fee  simple  of  the  street  would  seem  to  be  in  the  public,  is 
not  an  authority  on  the  point. 

We  conclude,  then,  that  by  the  making  and  recording  of  a 
town  plat,  under  our  statute  on  that  subject,  the  designation  of 
streets,  lanes,  and  alleys  on  the  plat  gives  to  the  public  only 
an  easement  therein  for  such  uses  as  the  public  has  a  right  to 
make  of  them,  and  that  the  fee  simple  remains  in  the  proprie- 
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tor.  Sec.  8,  p.  633, 16.  &  H.,  is  not  inconsistent  with  this 
view  of  the  question. 

The  next  question  is,  what  interest  or  estate  does  the 
abutting  owner  acquire  in  the  street  by  the  purchase,  from  the 
proprietor,  of  a  lot  fronting  on  the  street?  Having  arrived  at 
the  conclusion  that  the  fee  simple  in  the  streets,  etc.,  contin- 
ues in  the  proprietor,  notwithstanding  the  making  and  record- 
ing of  the  plat,  does  it  still  remain  in  him  after  he  has  con- 
veyed his  title  in  the  adjoining  lots,  or  does  it  pass  to  those  to 
whom  the  abutting  lots  are  conveyed  by  him  ?  In  those  states 
where  the  legislature  has  enacted,  or  the  courts  decided,  that 
the  making  and  recording  of  the  plat  passes  the  fee  to  the 
public,  this  question  can  not  arise,  since,  if  the  fee  passes  by 
the  act  of  dedication  to  the  public,  the  proprietor  can  not 
afterward  convey  it  to  the  purchasers  of  lots.  This  question 
is  left  in  some  uncertainty  by  the  decisions  of  this  court.  In 
The  Common  Council,  etc.,  v.  Croas,  7  Ind.  9,  it  was  held  that 
the  laying  out  of  an  addition  to  a  town,  recording  the  plat, 
and  selling  lots  with  reference  to  the  adjoining  streets  and 
alleys,  gave  to  the  proprietors  of  those  lots  a  private  right 
distinct  from  the  claim  of  the  public,  which  even  the  legisla- 
ture could  not  take  away  unless  to  appropriate  to  a  public  use, 
and  several  authorities  are  cited  in  support  of  the  rule. 

The  learned  judge  who  delivered  the  opinion  does  not 
attempt,  however,  to  define  the  nature  of  the  "  private  right 
distinct  from  the  claim  of  the  public,"  which  the  purchasers 
of  the  lots  acquire.  It  is  something,  however,  distinct  from 
the  claim  of  the  public  to  use  the  streets  and  alleys  as  public 
highways.  The  purchaser  of  a  lot  could  acquire  no  private 
right  in  the  mere  easement  which  belonged  to  the  general  pub- 
lic, and  we  infer,  therefore,  that  the  reference  must  have  been 
to  the  fee  simple. 

In  Haynes  v.  Thomas,  7  Ind.  38,  the  same  learned  judge 
says :  "  The  right  to  use  a  street  in  a  town  adjoining  a  lot 
abutting  upon  it,  is  as  much  property  as  the  lot  itself,  and  the 
legislature  has  as  little  power  to  take  away  one  as  the  other. 
Whether  the  act  of  dedication  transfers  the  fee  from  the  donor 
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to  the  public,  is  jiot  a  material  inquiry."  The  nature  of  the 
private  right  of  the  abutting  owner  is  still  left  in  uncertainty 
by  this  decision.  It  is,  however,  said  to  be  "  as  much  prop- 
erty as  the  lot  itself." 

In  Tate  v.  The  Ohio,  etc.,  R.  B.  Co.,  7  Ind.  479,  the  court 
approves  of  the  last  named  case,  and  in  speaking  of  the  right 
of  the  lot-owner  in  the  street,  the  learned  judge  who  deliver- 
ed the  opinion  speaks  of  it  as  "  his  easement  in  the  street." 
Now,  as  the  street  itself  is  but  an  easement,  when  an  easement 
in  the  street  is  mentioned  no  additional  light  is  thrown  upon 
the  question,  but  rather  obscurity. 

In  Kimball  v.  The  City  of  Kenosha,  4  Wis.  321,  the  exist- 
ence of  any  private  right  of  way  in  the  street  in  favor  of  an 
abutting  owner,  distinct  from  and  independent  of  the  public 
right  of  way,  is  expressly  denied. 

In  Proteman  v.  The  Indianapolis,  etc,,  JR.  U.  Co.,  9  Ind.  467, 
it  was  said :  "  In  Haynes  v.  Thomas,  7  Ind.  38,  it  is  decided 
that  the  right  of  the  owner  of  a  town  lot  abutting  upon  a 
street,  to  use  the  street,  is  as  much  property  as  the  lot  itself; 
that  it  is  appurtenant  to  the  lot,  and  is  protected  by  the  con- 
stitution. It  can  not  be  taken  away  without  compensation. 
The  lot,  and  street  adjoining,  then,  as  to  the  owner  of  the  for- 
mer, would  seem  to  constitute  but  one  piece  of  property,  and 
an  injury  to  the  latter  would  seem  to  be  an  injury  to  the  for- 
mer—  to  the  whole  property ."  This  case  puts  the  estate 
of  the  lot-owner  in  the  street  on  somewhat  more  satisfactory 
ground.  The  lot  and  the  street  "  would  seem  to  constitute 
but  one  piece  of  property ." 

In  The  New  Albany,  etc.,  jB.  JR.  Co.  v.  O } Daily,  supra,  the 
learned  judge  who  wrote  the  opinion  in  the  last  named  case  uses 
this  language :  "  The  fee  simple  in  the  streets  of  towns  and  cities 
in  Indiana,  would  seem,  during  the  existence  of  the  corpora- 
tion, to  be  in  the  public.  At  all  events,  this  court  has  decid- 
ed that  taking  a  street  is  not  'taking  an  interest  in  land'  of 
the  adjoining  proprietor."  In  this  decision,  if  this  mere 
remark  can  be  regarded  as  such,  the  court  seems  to  have  lost 
sight  of  that  interest  in  the  street  held  by  the  lot-owner, 
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which  was  "distinct  from  the  claim  of  the  public,  which  even 
the  legislature  could  not  take  away,"  etc.,  which  was  "  as 
much  property  as  the  lot  itself,"  and  which,  with  the  lot, 
"  constituted  but  one  piece  of  property."  We  can  not  regard 
the  case,  or  the  remark  under  consideration,  as  an  authority 
upon  this  point,  which  we  ought  to  follow. 

In  Vaughn  v.  Stuzaker,  16  Ind.  338,  the  doctrine  is  stated 
to  be,  that  the  owner  of  the  land  is  the  owner  of  the  fee  sim- 
ple, notwithstanding  he  has  granted  a  right  of  way  or  street 
over  the  soil  owned  by  him,  and  that  his  deed  to  another 
passes  such  interest  in  the  street. 

In  Massachusetts,  the  rule  is,  that  the  title  of  the  owner  of 
land  abutting  on  a  highway  must  be  presumed  to  extend  to 
the  center  of  the  highway ;  that  where  a  deed  is  made  for  such 
real  estate,  with  no  restriction  or  controlling  words,  the  title 
to  the  middle  of  the  highway  passes ;  and  this  was  held  with 
reference  to  the  ownership  of  the  soil  over  which  a  street  ran. 
City  of  Boston  v.  Richardson,  13  Allen,  146,  and  cases  cited. 

In  New  York,  the  same  rule  prevails.  In  Adams  v.  Riversf 
11  Barb.  390,  where  the  plaintiff  owned  lots  on  the  street,  it 
was  held  that  he  owned  to  the  center  of  the  street.  The  court, 
referring  to  some  of  the  authorities  in  that  state,  treated  the 
rule  as  well  settled,  that,  subject  to  the  right  of  mere  passage, 
"  the  owner  of  the  soil  is  still  absolute  master." 

Such  is  the  rule  in  New  Hampshire,  also.  Rowe  v.  Addison, 
34  N.  H.  306 ;  The  Proprietors  of  Olaremont  v.  Carlioii,  2  N. 
H.  360. 

In  Vermont,  the  question  is  held  to  be  one  of  intent,  but 
the  presumption  is,  that  the  parties  intended  to  include  the 
highway  to  its  center,  and  the  burden  of  proof  is  upon  the 
party  who  assumes  it,  to  show  the  contrary  intention.  Buck 
v.  Squiers,  22  Vt.  484. 

In  Wisconsin,  it  is  the  settled  doctrine  that  the  proprietors 
of  lots  bounded  by  a  public  street,  within  a  recorded  town 
plat  or  village,  take  to  the  center  of  the  street,  and  own  the 
soil  subject  to  the  public  easement.  Kimball  v.  The  City  of 
Kenosha,  4  Wis.  321 ;  Goodail  v.  The  City  of  Milwaukee,  5 
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Wis.  32 ;  City  of  Milwaukee  v.  Milwaukee,  etc.,  R.  R.  Co.,  7 
Wis.  85 ;  Marinerw.  Schulte,  13  Wis.  692 ;  Fordv.  Tlie  Chicago, 
etc.,  R.  R.  Co.,  14  Wis.  609 ;  Weisbrod  v.  The  Chicago,  etc.,  R. 
W.  Co.,  18  Wis.  35;  Hegar  v.  The  Chicago,  etc.,  R.  W.  Co., 
26  Wis.  624. 

The  City  of  Dubuque  v.  Moloney,  9  Iowa,  450,  is  a  very 
instructive  and  satisfactory  authority  on  this  point.  The  city  of 
Dubuque  was  laid  out  by  authority  of  an  act  of  Congress.  It 
is  decided  that  if  lots  are  sold  by  their  number  on  a  plat,  and 
if  the  lots  are  bounded  by  a  street  or  highway,  that  circum- 
stance raises  a  strong  presumption  of  an  intent  to  pass  the 
soil  to  the  center  of  the  street  or  highway,  and  it  will  pass 
accordingly,  unless  the  highway  be  clearly  excluded.  We 
refer  particularly  to  the  authorities  cited  in  the  able  opinion 
in  this  case.  Banks  v.  Ogden,  2  Wal.  57,  may  be  cited  to  the 
same  point ;  also,  Smith's  Leading  Cases,  vol.  2,  142,  ct  seq.; 
3  Washb.  Real  Property,  3d  ed.,  p.  361,  and  note;  White  v. 
Godfrey,  97  Mass.  472. 

Without  citing  or  examining  other  authorities,  we  think  it 
may  be  laid  down  th#t  the  established  inference  of  law  is, 
that  a  conveyance  of  land  bounded  on  a  highway  carries  with 
it  the  fee  to  the  center  of  the  road,  as  part  and  parcel  of  the 
grant,  unless  such  inference  shall  be  expressly  excluded,  and 
that  this  rule  is  applicable  where  the  land  conveyed  is  a  lot 
or  part  of  a  lot  in  a  totvn  or  city,  designated  on  the  plat  by  its 
number,  or  ascertained  by  its  appropriate  description,  and 
abutting  on  a  public  street,  lane,  or  alley. 

We  are  next  to  consider  the  question,  whether  the  con- 
struction of  a  railroad  on  and  along  a  street,  on  which  loco- 
motives and  trains  of  cars  are  used,  is  a  new  use  or  appropri- 
ation of  the  soil  so  as  to  entitle  the  owner  to  damages  therefor. 

The  following  cases  in  this  court  hold  that  an  abutting 
owner  has  a  right  of  action  for  an  unlawful  appropriation  of 
the  street,  in  front  of  his  property,  to  his  injury :  Haynes  v. 
Thomas,  mpra  ;  Tate  v.  The  Ohio,  etc.,  R.  R.  Co.,  supra;  Hut- 
ton  v.  The  Indiana  Central  R.  W.  Co.,  7  Ind  522 ;  Protzman  v. 
The  Indianapolis,  etc.,  R.  R.  Co.,  supra  ;  The  Indiana  Central 
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B.  W.  Co.  v.Boden,  lOInd.  96 ;  City  of  Delphi  v.  Evans,  36  Ind. 
90.  There  are  probably  other  cases.  The  feet  that  a  right  of 
action  has  thus  been  recognized  in  the  abutting  owner,  for  an 
improper  use  or  appropriation  of  the  street,  seems  to  be  a 
recognition  of  the  existence  of  a  right  in  the  soil,  which  will 
enable  him  to  prevent  the  public  easement  from  being  per- 
verted from  its  original  uses  and  purposes — to  restrict  the 
public  from  encroaching  upon  private  rights  under  the  pre- 
tence of  a  use  of  the  easement.  Bouvier,  in  his  law  diction- 
ary, title  Street,  says :  "A  street,  besides  its  use  as  a  highway 
for  travel,  may  be  used  for  the  accommodation  of  drains,  sew- 
ers, aqueducts,  water  and  gas-pipes,  lines  of  telegraph,  and 
for  other  purposes  conducive  to  the  general  police,  sanitary  and 
business  interests  of  a  city.  \A  street  may  be  used  by  individ- 
uals for  the  lading  and  unlading  of  carriages,  for  the  tempo- 
rary deposit  of  movables  or  of  materials  and  scaffoldings  for 
building  or  repairing,  provided  such  use  shall  not  unreason- 
ably abridge  or  incommode  its  primary  use  for  travel." 
Authorities  are  cited  in  support  of  these  propositions. 

Judge  Dillon,  Municipal  Corp.,  vol.  2,  p.  657,  says :  "  If  the 
fee  in  the  streets  or  highways  is  in  the  public,  or  in  the  munic- 
ipality in  trust  for  public  use,  and  is  not  in  the  abutter,  the 
doctrine  seems  to  be  settled  that  the  legislature  may  authorize 
them  to  be  used  by  a  railroad  company  in  the  construction  of 
its  road,  without  compensation  to  adjoining  owners,  or  to  the 
municipality,  and  without  the  consent,  and  even  against  the 
wishes,  of  either.  But  where  the  public  have  only  an  ease- 
ment in  the  street  or  highway,  it  has  been  generally,  but  not 
always,  held  that  against  the  proprietor  of  the  soil  the  use  of 
the  street  or  highway,  for  the  purpose  of  a  steam  railroad,  is 
an  additional  burden,  which,  under  the  constitution  of  the 
different  states,  can  not  be  imposed  by  the  legislature  without 
compensation  to  such  proprietor  for  the  new  servitude."  In 
case  the  proprietor  has  dedicated  the  highway,  it  was  for  the 
ordinary  uses  to  which  streets  are  applied;  and  if  it  was 
obtained  by  the  payment  of  damages,  his  damages  may  be  sup- 
posed to  have  been  assessed  with  no  other  view.     It  has  been 
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sometimes  said  that  a  railway  is  only  an  improved  highway, 
but  this  is  a  position  which  can  not  be  sustained.  Railway 
companies  are  not  public  corporations,  except  in  a  limited 
sense.  "  The  right  of  way,"  as  was  observed  by  Scott,  J., 
in  The  Indianapolis,  etc.,  R.  W*  Co.  v.  Hartley,  2  American  Rail- 
way Rep.  59,  "  the  road  bed,  and  the  carriages  propelled 
thereon,  are  owned  by  private  individuals  and  not  by  the  pub- 
lic. Fares  are  charged  for  travel  thereon  for  the  exclusive 
benefit  of  the  parties  owning  the  road.  They  are  constructed 
and  equipped  in  the  interest  of  private  speculation,  but  at  the 
same  time,  they  are  intended  to  subserve  the  public  good. 
The  travel  on  them  bears  no  analogy  to  our  notions  of  travel 
on  an  ordinary  street  or  highway,  where  every  one  travels  at 
pleasure  in  his  own  conveyance,  without  paying  tolls  or  fares. 
The  uses  are  totally  different  and  even  inconsistent.  The  one 
is  exclusive,  in  favor  of  private  interest,  and  the  other  is  open 
and  free  to  all.  The  doctrine  most  in  consonance  with  our 
sense  of  justice  is,  where  the  fee  of  the  street  remains  in  the 
abutting  land-owner,  the  corporation  may  grant  the  right  to  a 
railway  company  to  lay  its  track  along  or  across  any  street, 
but  the  company  avails  of  its  privilege  at  its  peril.  If  in 
laying  its  track  it  causes  a  private  injury  to  him  who  owns 
the  fee  in  the  adjoining  premises,  it  must  make  good  the  dam- 
age sustained." 

It  is  scarcely  necessary  to  say  that  the  construction  and 
operation  of  a  steam  railway  along  a  public  street,  whether  it 
be  a  business  street  or  one  devoted  to  private  residences,  must 
generally  be  a  cause  of  great  injury  and  damage  to  the  own- 
ers of  abutting  lots. 

In  Williams  v.  The  New  York  Cen.R.  R,  Co,  16  N.  Y.  97, 
it  was  decided  that  the  dedication  of  land  to  the  use  of  the 
public  as  a  highway  does  not  preclude  the  owner  of  the  fee, 
subject  to  the  public  casement,  from  maintaining  an  action 
against  a  railroad  company,  which,  without  his  consent  or  an 
appraisal  of  his  damages,  enters  upon  and  occupies  such  high- 
way with  the  track  of  its  road. 

Such  an  appropriation  of  the  highway  by  the  railroad  com- 
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|»ny  is  the  imposition  of  an  additional  burden  upon,  and 
taking  the  property  of,  the  owner  of  the  fee,  within  the  mean- 
ing of  the  constitutional  provision  which  forbids  such  taking 
without  compensation.  The  company  can,  therefore,  derive 
no  title  under  acts  of  the  legislature,  and  the  license  or  con- 
sent, to  a  use  inconsistent  writh  the  public  easement,  by  munic- 
ipal or  other  authorities,  who  represent  the  public  as  to  such 
right,  without  the  consent  of  the  owner  of  the  fee  or  the 
appraisal  and  payment  of  his  damages  in  the  mode  provided 
by  law.  The  following  authorities  are  to  the  same  effect :  The 
Trustees,  etc.,  v.  The  Auburn,  etc.,  R.  R.  Co.,  3  Hill  N.  Y.  567 ; 
Wager  v.  Troy,  etc.,  R.  R.  Co.,  25  N.  Y.  526,  and  cases  cited ; 
"Craig  v.  The  Rochester,  etc.,  R.  R.  Co.,  39  Barb.  494 ;  Imlay 
v.  The  Union  Branch  R.  R.  Co.,  26  Conn.  249 ;  The  Cincin- 
nati, etc.,  Street  R.  W.  Co.  v.  Cumminsvillc,  14  Ohio  St.  523  ; 
Indianapolis,  etc.,  R.  W.  Co.  v.  Hartley,  supra ;  Ford  v.  The 
Chicago,  etc.,  R.  R.  Co.,  14  Wis.  609  ;  Weisbrod  v.  T/ie  Chi- 
cago, etc.,  R.  W.  Co.,  supra  ;  Hegar  v.  The  Cliicago,  etc.,  R.  W.  Co. 
supra  ;  Cooley  Const.  Lim.  541,  et  seq.;  Dillon  Corp.,  vol.  2,  p. 
658,  and  cases  cited  in  note  1 ;  3  Kent  Com.  432,  and  cases 
cited  in  note  1 ;  1  Redfield  Railways,  314,  ct  seq. 

So  far  as  the  highway,  street,  or  easement  is  concerned,  as 
the  municipality  has  complete  control  thereof,  it  may,  we  pre- 
sume, make  or  authorize  any  use  of  the  street  which  will  not 
essentially  change  and  divert  it  from  its  intended  use  as  a  pub- 
lic highway. 

The  municipality  is  the  conservator  of  the  public  easement, 
and  has  no-power  to  destroy  or  unnecessarily  to  limit  or 
obstruct  its  use  by  those  for  whom  it  was  designed  or 
intended. 

But  this  power  of  the  city  over  the  right  which  is  vested  in, 
and  intended  for  the  use  of,  the  public  cannot  upon  any  fair 
construction,  or  with  any  reference  to  the  proper  conservation 
of  the  rights  of  individuals,  extend  to  or  affect  the  rights  of  the 
owner  of  the  fee  in  the  soil  over  which  the  highway  or  street 
passes.  This  right  of  the  individual,  according  to  the  case  of 
Protzman  v.  The  Indianapolis^  etc.,  R.  R.  Co.,  sup>*a, "  is  as  much 
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property  as  the  lot  itself."  As  was  said  in  TJie  Common  Council,, 
etc.,  v.  Croas,  mpra}  it  is  a  "  right  distinct  from  the  claim  of 
the  public,  which  even  the  legislature  could  not  take  away, 
unless  to  appropriate  to  a  public  use."  In  which  case,  of 
course,  compensation  must  be  made. 

Judge  Redfield,  in  speaking  of  the  gradual  shifting  of 
ground  in  some  of  the  courts  on  this  subject,  and  with  refer- 
ence to  the  question  whether  or  not  the  same  rule  applies  to 
street  railroads  and  to  steam  railroads,  says  :  "  The  explana- 
tion of  the  singular  vacillation  of  the  courts  upon  the  subject 
of  railways  being  located  on  the  highways,  and  whether  the 
owner  of  the  fee  was  thereby  entitled  to  additional  compensa- 
tion, seems  to  arise  in  the  following  manner.  At  the  first  it 
was  so  common  to  designate  steam  railways  as  only  an 
improved  highway,  that  the  courts,  almost  universally  in  this 
country,  held  the  owner  of  the  fee  entitled  to  no  additional 
compensation  by  reason  of  such  railways  being  laid  upon  the 
highway,  either  across  or  along  their  route.  But  this  view, 
upon  more  careful  consideration,  being  found  untenable,  the 
retrocession  of  the  courts  from  their  former  false  assumption 
naturally  gave  them  an  unnatural  impulse  in  the  opposite 
direction,  by  which  the  conclusion  was  arrived  at,  that  all 
railways  must  equally  be  an  additional  burden  upon  the  fee. 
Whether  the  proper  distinction  between  street  railways  and 
those  occupying  a  distinct  route  and  transacting  mainly  a  dis- 
tinct business  will  ever  be  clearly  defined,  is  perhaps  ques- 
tionable."    1  Redfield  Railways,  313. 

We  conclude,  on  this  point,  that  the  appropriation  of  the  soil 
over  which  a  street  passes,  the  abutting  proprietor  owning  the 
fee  to  the  center  of  the  street,  is  a  new  or  additional  appro- 
priation, which  entitles  the  abutting  owner  to  such  damages  as 
he  may  sustain  thereby. 

The  next  consideration  is  as  to  the  remedy  of  the  abutting 
owner,  where  the  soil  of  the  highway  or  street  passing  over 
his  land  is  appropriated  to,  and  occupied  for,  a  use  not  falling 
within  the  easement  granted  to  the  public.  We  are  justified 
by  the  authorities,  we  think,  in  the  statement,  that  he  has  all 
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the  remedies  of  any  other  owner  of  the  soil.     In  so  deciding, 
we  are  aware  that  the  ruling  is  contrary  to  several  decisions 
heretofore   made  by  this   court.     The   propositions  already 
decided  necessarily  lead  us  to  this  conclusion,  and  we  can  see 
no  good  reason  why  we  should  not  adopt  it.  It  seems  to  us  that 
it  is  necessary  to  the  proper  application  and  harmonious  oper- 
ation of  the  principles  already  enunciated;  for  if  the  abutting 
proprietor  is  the  owner  of  the  fee,  subject  only  to  the  easement  in 
the  public,  and  if  the  occupancy  of  the  soil  by  the  railroad  is 
an  appropriation  not  authorized  by  the  grant  of  the  easement, 
it  must  follow  that  the  owner  should  have  his  remedy  to  the 
extent  of  the  injury,  as  fully  and  completely   as   any  other 
owner  of  the  soil.   Formerly,  the  owner  of  the  fee,  subject  to 
such  an  easement,  could  maintain  ejectment  against  any  per- 
son who  appropriated  the  land  or  occupied  it  permanently  in 
any  way  which  was  not  incidental  to  the  right  of  passage  over 
it,  and  it  will  follow  that  an  action,  under  the  code,  for  the  pos- 
session of  real  property,  the  substitute  for  that  action,  will  now 
lie.     GoodMe  v.  Alter,  1  Burr.  138 ;    Tyler  Eject.  63 ;  Cod- 
man  v.  Evans,  5  Allen,  308 ;    Gardiner  v.   Tisdale,  2  Wis. 
153. 

Kent  says :  "  Being  owners  of  the  soil  they  have  all  right 
to  all  ordinary  remedies  for  the  freehold.  They  may  main- 
tain an  action  of  ejectment  for  encroachments  upon  the  road, 
or  an  assize,  if  disseized  of  it,  or  trespass  against  any  person 
who  digs  up  the  soil  of  it,  or  cuts  down  any  trees  growing  on 
the  side  of  the  road,  and  left  there  for  shade  or  ornament."  3 
Kent  Com.  432.  That  trespass  quare  claumm  f regit  lies,  see 
Peek  v.  Smith,  1  Conn.  103. 

The  decisions  of  this  court  heretofore  made,  which  hold 
that  the  abutting  owner  lias  no  such  interest  in  the  soil  of  the 
street  as  may  be  condemned  and  appropriated,  under  the  exer- 
cise of  the  right  of  eminent  domain,  should,  as  a  necessary 
consequence,  be  regarded  as  overruled  by  this  decision.  Such 
decisions  were  founded  in  an  incorrect  notion  of  the  estate 
in  the  soil  which  was  held  by  the  abutting  owner. 
Vol.  XLVIIL— 13 
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Under  the  present  constitution,  whatever  may  have  been 
the  proper  rule  under  the  former,  "  no  man's  property  shall  be 
taken  by  law  without  just  compensation;  nor,  except  in 
case  of  the  State,  without  such  compensation  first  assessed  and 
tendered."     Const.,  art.  1,  sep.  21. 

The  owner  of  the  property  sought  to  be  taken  cannot  be 
compelled  to  resort  to  any  proceeding  to  secure  the  compen- 
sation to  which  he  is  entitled,  except,  perhaps,  when  the  prop- 
erty is  taken  by  the  State  for  its  own  use,  and  hence  it  cannot 
be  held  that  where  the  statute  gives  him  a  remedy  for  the 
value  of  his  property,  the  company  can  compel  him  to  resort 
to  that  remedy.  He  has  a  right  to  avail  himself  of  the  con- 
stitutional protection,  and  require  the  party  or  corporation 
seeking  to  appropriate  his  property  to  have  the  damages 
assessed  and  paid  or  tendered  to  him ;  and  we  think  the  rule 
is  as  applicable  to  cases  like  the  present  as  to  any  other.  The 
Indianapolis,  etc.,  B.  W.  Co.  v.  Brower,  12  Ind.  374. 

The  owner  of  the  land  may  proceed  to  have  his  compensa- 
tion assessed,  when  the  company  has  taken  or  signified  its 
intention  to  do  so,  where  the  statute  authorizes  him  to  do  so  ; 
but  he  cannot  be  compelled  to  initiate  the  proceeding.  Marion, 
etc.,  B.  B.  Co.  v.  Ward,  9  Ind.  123. 

As  the  company  cannot  take  the  land  until  the  compensation 
has  been  paid  or  tendered,  it  is  necessarily  implied  that  the 
company  must  have  the  assessment  made;  for  otherwise  it  can- 
not be  known  what  amount  is  to  be  paid  or  tendered.  Hence, 
it  is  held,  that  if  a  railroad  corporation  enters  into  possession 
of  land  of  an  individual  for  the  use  of  the  road,  without  his 
consent,  and  without  first  having  had  the  damages  assessed 
and  tendered,  he  may  maintain  an  action  to  recover  the  pos- 
session of  the  land.  Graham  v.  The  Columbus,  etc.,  B.  W.  Co.,  27 
Ind.  260;  Graham  v.  The  Chnnersville,  etc.,  B.  B.  Co.,  36 
Ind.  463. 

And  hence  it  seems,  also,  that  an  injunction  may  be  granted 
to  restrain  the  company  from  taking  possession  of  and  perma- 
nently appropriating  the  land  until  the  compensation  has  been 
assessed  and  tendered.      The  Lafayette  Planhroad  Co.  v.  The 
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JNew  Albany,  etc.,  R.  R.  Co.,  13  Ind.  90 ;  Sidener  v.  The  N&r- 
ristown,  etc.,  Turnpike  Co.,  23  Ind.  623 ;  The  Norristown,  etc., 
Turnpike  Go.  v.  Burket,  26  Ind.  53 ;  Gfraham  v.  The  Colum- 
bus, etc.,  R.  W.  Co.,  supra. 

In  the  last  named  case,  it  was  well. said,  by  Frazer,  J.,  in 
■announcing  the  opinion  of  the  court :  "  The  case  is  not  one 
where  a  new  right  is  created,  and  a  particular  remedy  pro- 
vided to  secure  it.  The  right  to  have  damages  assessed  was 
not  intended  as  an  exclusive  remedy  for  the  taking  of  property 
without  previous  compensation.  -  It  is  very  inadequate  to  the 
purpose  in  many  cases.  It  is  well  adapted  to  cases  where  the 
owner  chooses  to  waive  prior  compensation,,  and  is  content  to 
believe  that  the  damages  assessed  will  be  paid  when  ascer- 
tained, or  is  content  with  such  final  process  as  the  law  -gives 
for  the  collection  of  a  judgment  for  money.  It  is  his  right  to 
make  this  waiver.  But  the  constitution  cannot  be  satisfied 
with  such  action  of  the  courts  as  will  allow  his  property, 
against  his  will,  to  be  first  taken,  and  himself  turned  over  to 
such  vexatious  litigation  to  obtain  compensation  as  he  may 
meet  afterward.  There  must  be  superadded,  in  order  to  make 
the  remedy  at  all  efficient,  an  injunction  to  stay  the  taking  until 
the  damages  shall  be  paid.  But  this  is  not  provided  for  by 
statute.  It  is  an  appeal  to  the  extraordinary  power  of  the 
eourt  exercising  equity  jurisdiction." 

While  this  is  held  to  be  the  law,  it  should  be  stated,  that 
where  the  act  sought  to  be  enjoined  is  a  mere  trespass  which 
may  be  compensated  in  damages  by  an  action  brought  for  that 
purpose,  an  injunction  will  not  be  granted.  Lewis  v.  Rough, 
26  Ind.  393 ;  The  Indianapolis,  etc.,  Co.  v.  The  City  of  Indi- 
anapolis, 29  Ind.  245. 

The  case  of  The  New  Albany,  etc.,  R.  R.  Co.  v.  (¥ Daily, 
supra,  like  several  other  cases  decided  about  the  same  time, 
proceeded  on  the  ground  that  the  abutting  owner  had  no 
estate  in  the  soil  under  the  street;  but  according  to  the  later 
decisions,  and  the  views  expressed  in  this  opinion,  we  cannot 
think  it  was  correctly  decided,  so  far  as  it  held  that  the 
injunction  was  improperly  granted  by  the  circuit  court 
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Injunctions;  being  designed  to  prevent  the  doing  of  an  act, 
are  not  granted  after  the  act  has  been  done.  Past  injuries  are 
not,  in  themselves,  ground  for  an  injunction.  McGoldrick  v» 
Slevin,  43  Ind.  522.  But  when  there  is  a  continuance  of  an 
injury,  against  which,  before  the  act  was  committed,  an  injunc- 
tion might  have  been  granted,  and  a  right  to  continue  it  is 
claimed  by  the  aggressor,  an  injunction  may,  in  a  proper  case, 
be  granted  to  restrain  such  continuance.  Society,  etc.,  v.  Mor- 
ris Canal  Co.,  Saxton,  157 ;  Hilliard  Injunc.  22,  sec.  38. 

We  are  not  prepared  to  hold  that,  under  the  circumstances 
disclosed  in  the  complaint  in  this  case,  there  was  any  error  in 
refusing  the  injunctive  relief  which  is  asked  in  the  complaint, 
had  that  been  the  only  relief  sought. 

There  is  no  allegation  that  the  company  claims  the  right  to 
continue  to  occupy  and  use  the  plaintiff's  soil.  We  think, 
however,  that  the  complaint  states  a  good  cause  of  action  for 
ihe  damage  which  the  plaintiff  has  sustained.  For  what  length 
of  time  the  plaintiff  can  go  back  in  making  such  claim  for 
damages,  we  need  not  decide — perhaps  not  beyond  the  stat- 
utory period  of  limitation  for  actions  to  recover  for  injuries  to 
property.  2  G.  &  H.  156,  sec.  210,  third  division. 

We  do  not  think  the  statute  of  limitations  a  bar  to  all  the 
plaintiff's  cause  of  action.  Angell  Lim.,  sees.  300,  307.  In 
the  first  section  cited,  it  is  said  :  "  Every  continuance  of  that 
which  was  originally  a  nuisance  the  law  considers  a  new 
nuisance,  and,  therefore,  though  the  party  complaining  can- 
not in  an  action  on  the  case,  recover  upon  the  original  cause 
of  action,  after  the  expiration  of  six  years,  he  may  for  its  con- 
tinuance any  time  before  the  right  of  entry  is  barred  as  above 
mentioned,  and  recover  not  only  nominal  damages,  but  such 
actual  damage  as  has  accrued  any  time  within  six  years." 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  overrule  the  demurrer  to  the 
complaint. 

Pettit,  J. — I  do  not  concur  in  this  opinion.  I  do  not 
think  a  man  takes  a  fee  simple  in  land  not  covered  by  and 
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included  in  his  deed  on  its  face.  If  an  owner  of  a  lot  in  a  city 
may  have  an  action  for  incumbering  a  street  adjoining,  it  is 
not  because  he  is  the  owner  of  the  fee  simple  to  the  center  of 
the  street. 


The  State  v.  Banks. 

Criminal  Law. — Instructions. — In  a  criminal  action,  where  there  is  no  evi- 
dence, or  none  upon  a  particular  point,  upon  which  a  conviction  can  be 
based,  the  court  has  a  right  to  say  so  and  direct  the  jury  to  find  the 
defendant  not  guilty. 

Same. — Larceny. — Adultery. — An  instruction,  according  to  the  facts,  was  cor- 
rectly given  by  the  court  to  the  jury,  on  the  trial  of  the  defendant  on  ah 
indictment  for  larceny,  as  follows :  "  It  appearing  from  all  the  evidence 
in  the  case  that  the  goods  were  taken  by  the  defendant  with  the  consent 
of  the  owner's  wife,  under  an  agreement  with  her  that  he  was  to  dispose 
of  the  same  and  account  for  the  proceeds  to  her,  and  there  being  no  evi- 
dence tending  to  show  that  there  was  any  adulterous  intercourse,  actual 
or  contemplated,  between  the  defendant  and  said  wife,  you  will  return  & 
verdict  of  not  guilty."  * 

From  the  Benton  Circuit  Court. 

J.  O.  Denny,  Attorney  General,  and  8.  P.  Thompson ,  Pros- 
ecuting Attorney,  for  the  State. 

Buskirk,  C.  J. — The  appellee  was  indicted  in  the  court 
below  for  grand  larceny.  The  indictment  charged  that  the 
defendant,  on  the  10th  day  of  October,  1871,  unlawfully  and 
feloniously  did  steal,  take,  and  drive  away  two  horses,  one 
mare,  one  colt,  one  wagon,  one  set  of  harness,  and  one  grind- 
stone, the  personal  goods  of  John  Hensicker.   . 

The  issue  formed  upon  the  plea  of  not  guilty  was  submit- 
ted to  a  jury  for  trial,  which  resulted  in  a  verdict  of  not 
guilty. 

The  court  instructed  the  jury  as  follows :  "  It  appearing, 
from  all  the  evidence  in  the  case,  that  the  goods  were  taken  by 
the  defendant  with  the  consent  of  the  owner's  wife,  under 
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agreement  with  her  that  he  was  to  dispose  of  the  same  and 
account  for  the  proceeds  to  her,  and  there  being  no  evidence 
tending  to  6how  that  there  was  any  adulterous  intercourse, 
actual  or  contemplated,  between  the  defendant  and  said  wife, 
you  will  return  a  verdict  of  not  guilty." 

To  the  giving  of  this  instruction,  the  State,  by  her  prose- 
cuting attorney,  excepted,  and  now  prosecutes  this  appeal,  to 
obtain  the  opinion  of  this  court  as  to  whether  the  instruction 
was  correct. 

It  is  insisted  by  the  counsel  -  for  the  State  that  the  instruc- 
tion was  erroneous,  upon  two  grounds : 

1.  That  it  misdirected  the  jury  as  to  the  law  applicable  to 
the  case. 

2.  That,  conceding  the  instruction  properly  expressed  the 
law,  the  court  erred  in  giving  it,  because  it  usurped  the  func- 
tions of  the  jury. 

In  Hawk.  P.  C,  lib.  1,  chap.  33,  gee.  32,  the  law  is  stated 
thus: 

"  It  is  certain  that  a  feme  covert  may  be  guilty  thereof 
by  stealing  the  goods  of  a  stranger,  but  not  by  steal- 
ing her  husbrfnd's,  because  a  husband  and  wife  are  considered 
but  as  one  person  in  law ;  and  the  husband  by  endowing  his  wife 
at  the  marriage,  with  all  of  his  worldly  goods,  gives  her  a  kind 
of  interest  in  them ;  for  which  cause  even  a  stranger  can  not 
commit  larceny  in  taking  the  goods  of  the  husband  by  the 
delivery  of  his  wife,  as  he  may  by  taking  away  the  wife  by 
force  and  against  her  will  together  with  the  goods  of  the 
husband." 

In  Regina  v.  Featherstone,  Dearsly,  369 ;  S.  C,  6  Cox  C.  C. 
376,  and  2  Ben.  &  H.  Leading  Cases,  362,  Lord  Campbell  said : 

"  The  general  rule  of  law  is,  that  a  wife  can  not  be  found 
guilty  of  larceny  for  stealing  the  goods  of  her  husband,  and  that  is 
upon  the  principle  that  the  husband  and  wife  are,  in  the 
eye  of  the  law,  one  person ;  but  this  rule  is  properly  and  rea- 
sonably qualified  when  she  becomes  an  adulteress.  She  thereby 
determines  her  quality  of  wife,  and  her  property  in  her  hus- 
bands goods  ceases." 
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We  have  made  a  careful  examination  of  the  authorities,  and 
they  very  clearly  establish  the  following  propositions : 

1.  The  wife  can  not  be  guilty  of  stealing  the  goods  of  her 
husband,  she  residing  with  him  and  having  the  possession  of 
the  goods  by  virtue  of  the  marriage  relation. 

2.  When  adultery  is  neither' committed  nor  intended,  a  per- 
son is  not  guilty  of  larceny  in  aiding  a  wife  in  taking  away  her 
husband's  goods. 

3.  Where  adultery  has  been  committed  or  intended,  the 
adulterer  may  be  convicted  of  receiving  the  goods  of  the  hus- 
band from  the  wife,  or  in  aiding  the  wife  in  carrying  away  the 
goods  of  the  husband. 

4.  Where  an  adulterer  takes  goods  jointly  with  the  wife,  he 
may  be  guilty  of  larceny. 

5.  Where  the  wife  alone  takes  property  of  the  husband  to 
her  adulterer's  lodgings,  he  can  not  be  convicted  on  mere  evi- 
dence that  the  property  is  in  his  lodgings. 

6.  An  adulterer  is  not  guilty  of  larceny  if  he  merely  assist 
the  adulteress  in  carrying  away  her  necessary  wearing  apparel* 

It  is  not  necessary  for  us  to  lay  down  as  law,  that,  supposing 
a  stranger  stole  the  goods  of  the  husband,  and  the  wife  was 
privy  to  it  and  consenting,  such  privity  and  consent  would,  if 
there  was  animus  furandi  in  the  stranger,  exonerate  him 
from  what  would  otherwise  be  larceny.  Nor  do  we  express 
any  opinion  as  to  whether  a  "wife,  who  has  become  an  adulter- 
ess, and  carries  away  the  goods  of  the  husband  or  assists  her 
paramour  in  carrying  away  the  goods  of  the  husband,  may  not 
be  convicted  of  larceny.  See  2  Bishop  Crim.  Law,  sees.  873, 
874;  Whart.  Crim.  Law,  sees.  1803  to  1806;  and  2  Ben.  &  H. 
Lead.  Cases,  358  to  370,  where  the  leading  English  and 
American  cases  are  cited  and  reviewed. 

We  think  the  instruction  was  correct  as  matter  of  law* 
Besides,  the  appellee  was  the  brother  of  the  wife,  and  the  entire 
transaction  shows  that  there  was  no  felonious  purpose  at  the 
time  the  property  was  taken  away. 

A  court  in  charging  a  jury  has  no  right  to  assume  the  guilt 
of  the  accused,  or  that  a  fact  has  or  has  not  been  proved,  or 
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to  express  any  opinion  or  manifest  a  leaning  upon  evidence 
which  should  be  submitted  to  the  jury ;  but  when  there  is  no 
evidence,  or  none  upon  a  particular  point,  upon  which  a  con- 
viction could  be  based,  the  court  has  a  right  to  say  so,  and 
direct  the  jury  to  find  the  defendant  not  guilty.  This  was  such 
a  case. 

The  court  committed  no  error  in  giving  the  instruction  com- 
plained of. 

The  judgment  is  affirmed. 


■•— 


Lytle  a.  Lytle  et  al. 

Aumont. — Judgment, — Constructive  Notice. — A  personal  judgment  for  ali- 
mony rendered  against  the  defendant  in  a  cause  where  there  has  been  no 
personal  service  of  summons,  but  only  constructive  notice,  and  no  appear- 
ance of  the  defendant  in  person  or  by  attorney,  can  not  be  made  the 
foundation  of  an  action  by  the  party  in  whose  favor  it  was  rendered,  or  be 
filed  and  used  as  a  claim  under  an  attachment  sued  out  by  another  person. 

From  the  Henry  Circuit  Court. 

J.  T.  Elliott  and  L.  Sexton,  for  appellant. 

"Downey,  J. — The  facts  in  this  case,  on  which  the  question 
of  law  arises,  are  these : 

William  Lytle,  a  resident  of  Henry  county,  who  was 
indebted  to  various  persons,  abandoned  his  family  and  left  the 
State.  William  M.  Bartlett,  one  of  his  creditors,  commenced 
a  suit  against  him  in  the  Henry  Circuit  Court,  and  at  the  same 
time  instituted  proceedings  in  attachment  and  garnishment. 
Nine  other  creditors  filed  their  claims  under  Bartlett's  attach- 
ment ;  and  during  the  pendency  of  these  proceedings,  the 
appellant,  the  wife  of  said  William  Lytle,  filed  a  petition  against 
him,  in  the  court  of  common  pleas  of  the  said  county,  for  a 
divorce  and  alimony,  charging  him  therein  with  adultery. 
At  the  June  term  of  said  court  in  1867,  a  decree  for  divorce, 
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for  the  cause  alleged,  was  granted  to  her,  and  she  was  allowed 
and  adjudged  six  thousand  dollars  alimony.  On  the  19th  of 
August,  1867,  she  filed  her  affidavit  and  undertaking  in  attach- 
ment, under  the  attachment  proceeding  of  Bartlett,  claiming 
the  sum  of  six  thousand  dollars,  as  due  to  her  on  the  judg- 
ment for  alimony.  The  other  attaching  creditors,  by  leave 
of  the  court,  filed  an  answer  to  the  appellant's  claim,  alleging 
that  said  William  Lytle  was  not  personally  served  with  pro- 
cess in  the  suit  for  divorce,  but  that  the  judgment  for  divorce 
and  alimony  was  rendered  on  notice  to  him  by  publication 
only.  The  appellant  demurred  to  the  answer,  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  defence  to 
her  action ;  the  demurrer  was  overruled,  and  final  judgment 
rendered  against  her.  She  appealed  the  case  to  this  court, 
where  the  judgment  was  reversed.     37  Ind.  281. 

On  the  return  of  the  cause  to  the  circuit  court,  the  attaching 
creditors  filed  an  amended  answer.  This  answer  is  similar  to 
the  original  answer,  except  that  it  contains  the  additional 
averment,  thafthe  defendant,  William  Lytle,  did  not  appear 
in  the  action  for  a  divorce  and  alimony,  either  in  person  or 
by  attorney.  The  appellant  again  demurred  to  the  answer, 
for  the  same  cause,  and  her  demurrer  was  again  overruled.  The 
appellant  declining  to  plead  further,  final  judgment  was  ren- 
dered against  her.  The  error  assigned  calls  in  question  the 
correctness  of  this  ruling  of  the  court. 

The  question  presented  is  this :  Is  a  personal  judgment  for 
alimony,  in  a  suit  for  divorce  in  this  State  against  a  non- 
resident husband,  who  has  not  been  personally  served  with 
process,  nor  appeared  to  the  action  in  person  or  by  attorney, 
but  has  been  notified  by  publication  in  a  newspaper  only, 
valid  as  a  cause  of  action,  or  is  it  not  ?  No  question  is  made 
as  to  the  validity  of  the  judgment  granting  the  divorce. 

The  question  involved  was  before  this  court  in  Beard  v. 
Beard ,  21  Ind.  321.  It  was  decided  in  that  case  that  it  was 
competent  for  the  legislature  to  authorize  the  courts  of  the 
State  to  render  personal  judgments  for  alimony,  in  divorce 
cases,  upon  constructive  notice  against  citizens  of  the  State, 
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but  that  it  could  not  authorize  such  judgments,  upon  such 
notice,  against  citizens  of  another  state,  unless  they  submit  to 
the  jurisdiction  of  our  courts  by  voluntarily  appearing  to  such 
actions.  As  there  could  be  no  constructive  notice  where  the 
defendant  was  a  resident  of  the  State,  it  is  not  perceived  why 
it  might  not  as  well  have  been  decided,  at  once,  that  in  no 
case  could  there  be  a  personal  judgment  for  alimony,  where 
there  was  notice  by  publication  and  the  defendant  did  not 
appear.     That  is  the  effect  of  the  decision. 

Judge  Cooley,  in  his  work  on  Constitutional  Limitations,  p. 
406,  says : 

"  But  in  divorce  cases,  no  more  than  in  any  other,  can 
the  court  make  a  decree  for  the  payment  of  money  by  a 
defendant  not  served  with  process,  and  not  appearing  in  the  case,, 
which  shall  be  binding  on  him  personally.  It  must  follow,  in 
such  a  case,  that  the  wife,  when  complainant,  can  not  obtain 
a  valid  decree  for  alimony,  nor  a  valid  judgment  for  costs.  If 
the  defendant  had  property  within  the  State,  it  would  be  com- 
'petent  to  provide  by  law  for  the  seizure  and  appropriation  of 
such  property,  under  the  decree  of  the  court,  to  the  use  of  the- 
complainant ;  but  the  legal  tribunals  elsewhere  would  not  rec- 
ognize a  decree  for  alimony  or  for  costs  not  based  on  per- 
sonal service  or  appearance.  The  remedy  of  the  complainant 
must  generally,  in  these  cases,  be  confined  to  a  dissolution  of 
the  marriage,  with  the  incidental  benefits  springing  therefrom, 
and  to  an  order  for  the  custody  of  the  children,  if  within  the 
State." 

Reference  is  made  to  the  following  cases  by  the  author,  in 
support  of  his  views :  Jackson  v.  Jackson,  1  Johns.  424 ;  JBar- 
ding  v.  A  Iden,  9  Greenl.  140 ;  Holmes  v.  Holmes,  4  Barb.  295  ? 
Crane  v.  Meginnis,  1  Gill  &  J.  463 ;  Maguire  v.  Maguire,  7 
Dana,  181 ;  Tovmsend  v.  Griffin,  4  Hairing.  Del.  440;  and 
Beard  v.  Beard,  supra. 

The  authorities  cited  seem  to  justify  the  learned  author  in 
the  positions  assumed.  Reference  is  made  by  appellant  to 
Farr  v.  Buchner,  32  Ind.  382,  as  an  authority  in  favor  of  the 
validity  of  such  a  judgment.    But  it  does  not  appear  from  the 
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statement  of  facts  in  that  case  that  the  husband  did  not 
appear  in  the  action  in  which  the  alimony,  etc.,  was  granted, 
and  the  point  in  question  seems  not  to  have  been  considered. 

We  need  not,  in  deciding  this  case,  go  to  the  length  of 
holding  that  a  judgment  for  alimony,  rendered  upon  construc- 
tive notice  only,  and  without  appearance,  against  a  non-resi- 
dent defendant,  is  void  for  all  purposes.  The  case  does  not 
require  this.  It  is  only  necessary  that  we  shall  decide  that 
such  a  judgment  can  not  be  made  the  foundation  of  an  action 
by  the  party  in  whose  favor  it  was  rendered,  or  be  filed  and 
used  as  a  claim  under  an  attachment  sued  out  by  another 
party,  as  was  sought  to  be  done  by  the  appellant.  This  we 
feel  compelled  to  hold,  in  view  of  the  authorities  to  which  we 
have  referred. 

The  judgment  is  affirmed,  with  costs. 

Pettit,  J.,  dissents. 

Opinion  filed  May  term,  1874 ;  petition  for  a  rehearing  overruled  Novem- 
ber term,  1874 


-•♦■ 
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Evidence. — Proceeding  to  Remove  Guardian. — On  the  trial  of  a  proceeding  to 
remove  a  guardian  for  failure  to  file,  within  three  months  after  his 
appointment,  an  inventory,  verified  by  oath,  of  the  real  and  personal 
estate  of  his  ward,  the  clerk  testified  that  no  inventory  had  been  found 
among  the  papers,  and  that  it  was  not  his  habit  to  make  a  record  of  the. 
filing  of  such  inventories,  but  merely  to  mark  them  filed. 

Held,  on  appeal  from  a  judgment  of  removal  of  the  guardian,  that  in  the 
absence  of  evidence  showing  affirmatively  that  such  inventory  had  been 
filed,  this  sufficiently  showed  that  none  had  been  filed. 

From  the  Hamilton  Circuit  Court. 

W.  O'Brien  and  R.  Graham,  for  appellant. 

•  Worden,   J. — In  February,    1866,    the    appellant    was 
appointed,  in  the  Hamilton  Court  of  Common  Pleas,  guardian 
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for  Jesse  Kimmel,  a  minor  child  of  John  Kimmel,  then 
deceased,  and  the  appellee,  Mary  Kimmel.  In  March,  1873, 
the  appellee,  the  mother  of  the  ward,  filed  her  petition  in  the 
court  below  for  the  removal  of  the  said  guardian,  on  the 
ground,  amongst  other  things,  "  that  he  did  not  make  out  and  file 
within  three  months  after  his  appointment,  nor  since  that  time, 
a  full  inventory,  verified  by  oath,  of  the  real  and  personal  estate 
of  his  ward."  The  cause  was  tried  by  the  court,  who  found  for 
the  petitioner,  and  removed  the  guardian.  A  motion  for  a 
new  trial  was  made  and  overruled.     Exception.* 

The  evidence,  we  think,  clearly  sustains  the  finding  on  the 
point  above  stated.  The  evidence  shows  that,  in  August,  1869, 
and  January,  1871,  the  appellant  filed  accounts  current  with 
the  estate  of  his  ward,  but  it  fails  to  show  that  he  ever  returned 
an  inventory  of  the  real  and  personal  estate  of  his  ward,  both 
of  which  the  ward  had. 

The  clerk  testified  that  there  was  no  inventory  filed  in  the 
matter,  at  least  none  had  been  found  among  the  papers.  On 
cross-examination,  he  said  it  was  not  the  habit  of  the  clerk  to 
make  a  record  of  the  filing  of  such  inventories,  more  than  to 
mark  them  filed.  In  the  absence  of  any  evidence  showing 
affirmatively  that  such  inventory  had  been  filed,  we  think  the 
above  sufficiently  shows  that  none  had  been  filed.  The  statute 
makes  it  the  duty  of  a  guardian  to  file  such  inventory  within 
three  months  after  his  appointment,  and  failing  to  do  so,  he 
may  be  removed.     2  G.  &  H.  567,  sec.  9. 

There  was  some  evidence  given,  over  the  exception  of  the 
appellant,  that  seems  to  us  to  have  been  irrelevant,  but  it  was 
entirely  harmless,  having  no  bearing  upon  the  point  on  which 
we  decide  the  cause. 

The  judgment  below  is  affirmed,  with  costs. 
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Shane  et  al.  v.  Lowry.  |JJ  *| 

Promissory  Note. — Protest. — Where  there  is  no  endorser  on  a  negotiable 
note,  no  protest  or  notice  of  non-payment  is  necessary. 

Same. — In  an  action  by  an  assignee  by  delivery  of  a  note  payable  to  a  partner- 
ship, against  the  maker,  the  complaint  can  not  be  objected  to,  under  a 
demurrer  for  insufficiency  of  the  facts  stated,  on  the  ground  that  it  does 
not  state  the  individual  names  of  the  persons  composing  the  partnership, 
but  only  the  firm  name. 

Same. — Parties. — A  demurrer  for  want  of  sufficient  facts  does  not  present 
the  objection  that  the  assignor  of  a  note  by  delivery  is  not  made  a  party 
defendant,  to  answer  as  to  his  interest  in  the  note.  The  demurrer 
should  state  that  as  the  ground  of  objection. 

Same. — Assignment. — Consideration. — It  is  not  a  good  answer  by  the  maker 
of  a  note,  in  an  action  by  an  assignee,  that  the  latter  paid  no  considera- 
tion for  the  note. 

Practice. — Special  Finding. — A  special  finding  of  facts  with  conclusions  of 
law,  unless  signed  by  the  judge  or  set  out  in  a  bill  of  exceptions  and  made 
at  the  request  of  one  or  both  of  the  parties,  amounts  to  no  more  than  a 
general  finding. 

From  the  Ripley  Common  Pleas. 

E.  P.  Ferris,  for  appellants. 

W.  D.  Ward  and  J.  B.  Rebuck,  for  appellee. 

Downey,  J. — Suit  by  the  appellee  against  the  appellants, 
on  a  promissory  note  made  by  the  appellants  to  Londheimer, 
Weiskopf  &  Co.,  payable  in  bank,  and  assigned  by  the  payees 
to  the  appellee. 

The  complaint  is  in  two  paragraphs.  Each  alleges  an 
assignment  of  the  note,  and  not  an  indorsement.  In  alleging 
the  assignment,  the  statement  is,  that  the  payees,  by  their  firm 
name,  made  the  assignment.  Each  paragraph  alleges  a  pro- 
test of  the  note  for  non-payment,  and  the  protest  is  made  part 
of  the  complaint.  This  was  unnecessary.  Neither  protest  nor 
notice  of  non-payment  is  necessary  in  such  case.  The  maker 
ought  to  know  whether  he  has  paid  the  note  or  not,  without 
any  notice  from  other  parties. 

The  defendants  demurred  to  each  of  the  paragraphs  of  the 
complaint,  on  the  ground  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.   The  demurrers  were  overruled. 
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An  answer  consisting  of  6even  paragraphs  was  filed. 

The  plaintiff  demurred  to  all  the  paragraphs,  except  the  first, 
and  the  demurrers  were  all  overruled,  except  that  to  the  sev- 
enth paragraph,  which  was  sustained. 

Reply  in  denial  of  the  paragraphs  iieid  good. 

Trial  by  the  court ;  finding  for  the  plaintiff;  motion  for 
a  new  trial  overruled;  and  judgment  for  the  plaintiff. 

The  assignments  of  error  are: 

1.  Overruling  the  demurrer  of  the  defendants  to  the  com- 
plaint. 

2.  Sustaining  the  demurrer  to  the  seventh  paragraph  of  the 
answer. 

3.  Error  in  the  conclusions  of  law  by  the  court. 

4.  Overruling  the  motion  for  a  new  trial. 

We  do  not  discover  any  defect  in  the  complaint,  in  either 
paragraph,  for  which  the  demurrer  should  have  been  sus- 
tained. It  is  claimed  by  counsel  for  the  appellants,  that  the 
paragraphs  of  the  complaint  are  bad,  because  the  proper  names 
of  the  payees  are  not  stated,  but  only  the  firm  name.  We  do 
not  think  this  a  good  objection  under  the  demurrer.  Budd  v. 
Wilkinson,  5  Blackf.  264.  There  are  other  cases  to  the  same 
effect.  If  the  payees  should  have  been  made  defendants,  to 
answer  as  to  the  alleged  assignment,  under  sec.  6,  p.  38,  2  G. 
&  H.,  this  was  a  defect  of  parties,  and  the  demurrer  should 
have  stated  that  as  the  ground  of  objection.  Strong  v.  Down- 
ing, 34  Ind.  300,  and  cases  cited.  There  are  many  other 
cases. 

It  is  urged  that  the  paragraphs  of  the  complaint  are  bad, 
because  they  do  not  allege  that  the  note  is  unpaid.  The  first 
states,  that  "said  note  is  still  unpaid;"  and  the  second  that  the 
note  was  assigned  before  maturity ;  that  payment  was  refused 
when  it  was  presented  at  the  bank,  at  maturity ;  and  that  the 
defendants,  nor  either  of  them,  have  paid  any  part  of  said  sum 
to  the  plaintiff.     We  think  this  sufficient. 

The  seventh  paragraph  of  the  answer  alleges  that  there  was 
no  consideration  for  the  assignment  of  the  note.  This  is  no 
reason  why  the  defendants  should  not  pay  the  note.    If  the 
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payees  assigned  it,  it  is  not  for  them  to  question  the  consider- 
ation paid  for  the  assignment.  If  the  payees  gave  it  to  the 
plaintiff,  it  is  no  concern  of  theirs.  If  the  action  were  on  the 
assignment,  the  rule  would  be  different. 

There  is  no  legal  special  finding  by  the  court,  because  it  is 
not  signed  by  the  court,  nor  set  out  in  a  bill  of  exceptions ;  nor 
does  it  appear  to  have  been  made  at  the  request  of  the  parties, 
or  either  of  them.  No  question  arises  upon  it.  ConweU  v. 
Clifford,  45  Ind.  392.  There  are  a  great  many  other  cases  to 
the  same  effect. 

The  evidence  is  not  in  the  record,  and  no  question  is  pre- 
sented under  the  fourth  error  assigned. 

The  judgment  is  affirmed,  with  ten  per  cent,  damages  and 
costs. 


Crocker  et  al.  v.  Hoffman. 

Justice's  Coubt. — Pleading.'— It  is  not  necessary  that  a  complaint  filed 
before  a  justice  of  the  peace  should  state  the  title  of  the  cause,  or  specify 
the  name  of  the  court  or  county  in  'which  the  action  is  brought. 
Section  49  of  the  code,  2  G.  <&  H.  69,  does  not  apply  to  justices'  courts. 

Verdict. — Correction  of. — Form  of. — When  a  verdict  is  returned,  it  may  be 
corrected  in  form  by  direction  of  the  court,  in  the  presence  of  the  court,  or 
the  jury  may  retire  for  that  purpose. 

Sahe. — Form  of  in  Replevin. — A  general  verdict  for  tho  plaintiff  in  replevin 
is,  in  effect,  a  .finding  that  the  ownership  and  right  of  possession  of  the 
property  is  in  him,  where  both  these  questions  are  in  issue ;  but  the  verdict 
should  find  the  amount  of  damages  sustained  by  the  detention  of  the  prop- 
erty. 

Juey. — Separation  of. —It  is  within  the  discretionary  power  of  the  court  to 
permit  the  jury  to  separate  if  they  find  a  verdict  during  an  adjournment, 
and  to  instruct  them  to  return  a  sealed  verdict  on  the  reassembling  of  the 
court.  In  such  case  the  jury  should  be  admonished  not  to  converse  with, 
or  suffer  themselves  to  be  addressed  by,  any  other  person  on  any  subject 
of  the  trial ;  but  when  such  permission  was  given  to  the  jury  by  consent 
of  the  parties,  and  no  objection  was  taken  to  the  failure  of  the  court  to  so 
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admonish  them,  the  objection  could  not  be  taken  after  verdict,  where 
there  was  nothing  to  show  that  any  injury  resulted  thereby  to  the  com- 
plaining party. 

From  the  Wayne  Circuit  Court. 
L.  D.  StubbSy  for  appellants. 

Buskirk,  C.  J. — This  was  an  action  of  replevin,  and  origi- 
nated before  a  justice  of  the  peace,  where  the  appellee  had  judg- 
ment, from  which  the  appellants  appealed  to  the  circuit  court. 

In  the  circuit  court,  the  cause  was  tried  by  a  jury,  and 
resulted  in  a  verdict  for  the  appellee.  The  court  overruled 
motions  for  a  venire  de  novo  and  for  a  new  trial,  and  rendered 
judgment  on  the  verdict. 

The  appellants  have  assigned  for  error  the  following: 

1.  That  the  complaint  does  not  contain  facts  sufficient  to 
constitute  a  cause  of  action. 

2.  That  the  court  erred  in  overruling  the  motion  for  a  venire 
de  novo. 

3.  That  the  court  erred  in  overruling  the  motion  for  a  new  trial. 
The  objection  urged  to  the  complaint  is,  that  it  does  not 

state  the  title  of  the  cause,  or  specify  the  name  of  the  court 
or  county  in  which  the  action  is  brought. 

The  complaint  contains  the  names  of  the  parties  to  the  action, 
but  it  does  not  specify  the  court  or  county  in  which  the  action 
is  brought.  The  objection  is  based  upon  the  first  subdivision 
of  section  49  of  the  code,  2  G.  &  H.  69,  which  reads  :  "The 
first  pleading  on  the  part  of  the  plaintiff  is  the  complaint. 
The  complaint  shall  contain,  first,  the  title  of  the  cause,  speci- 
fying the  name  of  the  court  and  county,  in  which  the  action 
is  brought,  and  the  names  of  the  parties  to  the  action,  plain- 
tiff and  defendant." 

The  above  section  applies  to  a  complaint  in  the  circuit  court, 
and  not  to  one  in  the  court  of  a  justice  of  the  peace.  In  many 
instances,  it  is  not  necessary  to  file  any  complaint  in  a  justice's 
court.  Whenever  the  right  of  action  in  the  plaintiff,  and  the 
liability  of  the  defendant,  may  fairly  be  gathered  from  the 
written  contract  sued  on,  it  will  be  a  sufficient  cause  of  action 
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without  any  other  written  instrument.  But  when  the  cause 
of  action  is  not  based  upon  a  written  instrument,  there  must 
be  a  written  statement  of  the  cause  of  action.  The  law,  how- 
ever, requires  no  formality  in  it.  The  general  rule  is,  that 
any  statement  is  sufficient,  if  it  apprise  the  defendant  of  the 
nature  of  the  claim,  and  be  such  that  a  judgment  in  the  suit 
may  be  used  as  a  bar  to  another  action.  Dcnby  v.  Hart,  4 
Blackf.  13 ;  Smith  v.  The  District  Trustees,  5  Blackf.  40 ;  Mag- 
gart  v.  Chester,  4  Ind.  124;  Bright  v.  Marklc,  17  Ind.  308  ; 
Clark  v.  Benejicl,  18  Ind.  405. 

We  think  the  complaint  was  sufficient  for  the  justice's  court, 
and,  if  sufficient  there,  was  good  on  appeal  in  the  circuit  court, 
as  the  case  was  tried  there  on  the  original  papers. 

The  same  question  is  presented  by  the  motions  for  a  venire  de 
now  "and  a  new  trial.  The  irregularity  complained  of  is  thus 
stated  in  the  bill  of  exceptions :  The  court  instructed  the  jury 
about  six  o'clock  p.  m.,  when  they  retired  in  charge  of  a 
sworn  bailiff  to  consider  of  their  verdict.  It  was  agreed  by 
the  parties,  at  the  request  of  the  court,  that  if  the  jury  should, 
during  the  night  and  the  adjournment  of  the  court  and  the 
absence  of  the  judge  of  said  court,  arrive  at  a  verdict, 
they  (the  jury)  might  return  and  deliver  to  the  clerk  of  said 
court  a  scaled  verdict,  and  then  be  allowed  to  separate ;  that 
at  about  the  hour  of  nine  o'clock  and  forty-five  minutes  P.  M., 
of  said  day,  the  jury  returned  to  the  clerk  of  said  court,  during 
the  adjournment  and  the  absence  of  the  said  judge,  a  verdict 
in  the  words  following: 

"  "We,  the  jury,  find  for  the  plaintiff. 

"  Foreman :    George  W.  Davis." 

Which  verdict  was  sealed  up  in  a  paper  envelope,  and  the 
jury  thereupon,  without  any  admonition  whatever  from  the 
court  to  not  converse  with,  or  suffer  themselves  to  be  addressed 
by,  any  other  person  on  any  subject  of  the  trial,  did  separate, 
and  did  not  come  together  again  until  the  next  morning,  at 
nine  o'clock,  when  the  jury  were  called  into  the  jury-box,  and 
the  sealed  verdict  was  opened  by  the  judge  of  the  said  court> 
Vol.  XLVIIL— 14 
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in  the  presence  of  the  jury,  and  read  to  and  acknowledged  by 
the  jury  to  be  their  verdict,  in  open  court;  that  thereupon  the 
court  instructed  and  directed  the  jury  that  they  might  amend 
their  verdict,  and  adopt  the  following  form,  so  as  to  read : 
u  We,  the  jury,  find  the  property  in  controversy  in  the  plain- 
tiff, and  his  damages  for  the  unlawful  detention  thereof  atone 
cent ;"  that  the  appellants  at  the  time  objected  to  said  instruc- 
tion and  direction,  which  objection  was  overruled,  and  appel- 
lants then  excepted ;  that  the  jury  retired  to  their  room,  and 
soon  returned  with  a  verdict  in  the  words  last  set  out,  which 
was  received  by  the  court  in  said  form  as  the  verdict  of  the 
jury  in  said  cause;  to  all  which  appellants  objected  and 
excepted. 

It  was  within  the  discretion  of  the  court  to  permit  the  jury 
to  separate.  Section  329  of  the  code,  2  G.  &EL  202.  But  in 
this  case  the  separation  took  place  with  the  consent  and  by 
the  agreement  of  the  parties.  ,  There  was  no  error  in  this. 
Bosky  v.  Farquar,  2  Blackf.  61,  and  note  3 ;  Harter  v.  Sea- 
man, 3  Blackf.  27 ;  Sage  v.  Brown,  34  Ind.  464;  Vater  v. 
Lewis,  36  Ind.  288 ;  Parmlee  v.  Sloan,  37  Ind.  469;  Lucas 
v.  Marine,  40  Ind.  289. 

It  is  claimed  that  the  court  erred  in  the  directions  given 
about  the  form  of  the  verdict.  The  question  involved  was  the 
ownership  of  the  property  in  question.  A  verdict  for  the 
plaintiff  was,  in  effect,  a  finding  that  the  plaintiff  was  the 
owner  and  entitled  to  the  possession  of  the  property ;  but  there 
should  have  been  a  finding  as  to  the  damages  sustained  by  the 
detention  of  it. 

The  court  said  to  the  jury  that  they  might  amend  the  form 
of  their  verdict,  ( and  fhrnished  them  with  a  form.  They 
retired,  and  soon  afterward  returned  with  the  verdict  in  the 
form  written  by  the  court.  There  was  no  error  in  this.  It 
is  the  duty  of  the  court  to  see  that  verdicts  are  in  proper  form. 
The  correction  might  have  been  made  by  the  jury,  in  the 
presence  of  the  court,  without  retiring.  iP  Gregg  v.  The 
State,  4  Blackf.  101 ;  Shaw  v.  Wood,  8  Ind.  518 ;  Noble  v. 
Epperly,  6  Ind.  468 ;  Reed  v.  Thayer,  9  Ind.  157 ;  Ruger  v. 
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Bungan,  10  Ind.  451 ;  Ruffing  v.  Titton,  12  Ind.  259 ;  Bick- 
nell  Civ.  Prac.  293 ;  Jones  v.  Vamandt,  2  McLean,  611. 

It  is  also  contended  that  the  court  erred  in  permitting  the 
jury  to  separate,  after  they  had  agreed  upon  a  verdict,  sealed 
it  up,  and  delivered  it  to  the  clerk,  without  an  admonition  from 
the  court  that  it  was  their  duty  not  to  converse  with,  or  suffer 
themselves  to  be  addressed  by,  any  other  person  on  any  sub- 
ject of  the  trial. 

Section  330  of  the  code,  2  G.  &  H.  203,  is  as  follows :  " If 
the  jury  are  permitted  to  separate,  either  during  the  trial  or 
after  the  cause  is  submitted  to  them,  they  must  be  admonished 
by  the  court  that  it  is  their  duty  not  to  converse  with,  or  suf- 
fer themselves  to  be  addressed  by,  any  other  person  on  any 
subject  of  the  trial ;  and  during  the  trial,  that  it  is  their  duty 
not  to  form  or  express  among  themselves  an  opinion  thereon 
until  the  cause  is  finally  submitted  to  them/' 

The  appellants,  having  consented  that  the  jury  might,  after 
they  had  agreed  upon,  signed,  sealed  up,  and  delivered  their 
verdit  to  the  clerk,  separate  until  morning,  without  any  admo- 
nition as  mentioned  in  the  above  section,  waived  any  objection 
thereto.  Besides,  it  is  not  pretended  that  the  jurors  conversed 
among  themselves,  or  that  any  other  person  addressed  them 
during  their  separation,  upon  any  subject  of  the  trial.  As  the 
court  has  the  discretion,  without  the  consent  of  the  parties,  to 
permit  the  separation  of  the  jury,  and  as  the  separation  in  the 
present  case  took  place  without  any  admonition,  by  the  con- 
sent of  appellants,  and  as  it  is  not  alleged  that  any  injury  resulted 
to  the  appellants,  we  think  the  court  committed  no  error  in 
overruling  the  motion  for  a  new  trial. 

The  judgment  is  affirmed,  with  costs. 
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Recognizance. — Affidavit — A  recognizance  taken  by  a  justice  of  the  peace 
for  the  appearance  of  a  defendant  in  a  criminal  case  at  a  subsequent  day 
is  not  void  because  the  affidavit  does  not  describe  the  crime  charged 
with  that  degree  of  fulness  and  accuracy  which  would  be  essential  if  the 
affidavit  were  tested  by  a  motion  to  quash,  or  which  would  be  necessary  in 
an  indictment. 

Same. — Presumption  of  Law, — Although  it  does  not  appear  that  the  recog- 
nizance in  such  case  was  required  by  the  justice  of  the  peace,  it  will  be 
inferred  that  it  was  entered  into  by  his  order. 

Same. — Evidence. — The  affidavit  charging  the  crime,  the  recognizance,  and 
the  justice's  transcript  shoving  the  forfeiture  of  the  recognizance  may  be 
properly  admitted  in  evidence,  in  an  action  in  the  circuit  court  on  the  for- 
feited recognizance,  though  the  affidavit  be  such  that  it  would  have  been 
bad  on  motion  to  quash.  (Pettit,  J.y  dissented.) 

Same. — A  recognizance  may  be  the  foundation  of  an  action  without  a  cer- 
tificate of  forfeiture  indorsed  thereon,  and  without  its  having  been  filed 
with  the  clerk  as  is  contemplated  by  sec.  15,  p.  639,  2  G.  &  H.,  and  as  is 
necessary  where  it  is  desired  to  make  the  recognizance  a  Hen  on  real  estate. 
Urton  v.  The  State,  37  Ind.  339,  overruled  on  this  point 

From  the  Pike  Circuit  Court. 

W.  JB".  DeWolfsLud.  E.  P.  Richardson,  for  appellant 
J.  C.  Denny,  Attorney  General,  and  J".  O.  Schafer,  Prose- 
cuting Attorney,  for  the  State. 

Downey,  J. — An  affidavit  was  filed  before  a  justice  of  the 
peace  against  one  Frank,  in  two  paragraphs,  one  charging  that 
he  did,  on,  etc.,  at,  etc.,  unlawfully  and  wilfully  administer  to 
a  woman,  whose  name  is  given,  and  who  was  then  and  there  a 
pregnant  woman,  a  large  quantity  of  medicine,  with  intent 
then  and  there  and  thereby  unlawfully  to  procure  the  mis- 
carriage of  the  said  woman,  naming  her,  the  administration  of 
said  medicine  not  being  then  and  there  necessary  to  preserve 
the  life  of  the  said,  etc. 

The  second  paragraph  of  the  affidavit  is  substantially  the 
same  as  the  first,  except  that  it  alleges  that  the  woman  was 
supposed  to  be  pregnant.     See  2  G.  &  H.  469,  sec.  36.  • 

The  justice  of  the  peace  issued  his  warrant  on  the  affidavit, 
and  the  accused  was  arrested  by  the  constable  and  brought 
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before  him.  On  motion  of  the  accused  and  by  consent  of  the 
parties  prosecuting,  the  cause  was  continued  until  the  next  day, 
and  the  defendant,  with  the  appellant  as  his  surety,  entered 
into  a  recognizance  for  the  appearance  of  the  defendant,  before 
the  justice  of  the  peace,  on  the  next  day,  to  answer  the  charge. 
On  the  next  day,  the  accused  failed  to  appear  in  obedience  to 
his  recognizance,  and  the  justice  of  the  peace  adjudged  the 
recognizance  forfeited. 

This  was  an  action  based  on  the  recognizance,  a  copy,  of 
which  and  of  the  affidavit,  justice's  transcript,  etc.,  is  filed 
with  the  complaint.  It  may  be  inferred  that  Frank  was  not 
served  with  process  in  this  case,  as  no  notice  is  taken  of  him 
in  the  progress  of  the  cause. 

Adams  demurred  to  the  complaint,  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  The 
demurrer  was  overruled  by  the  court,  and  the  defendant 
excepted.  The  defendant  then  answered  by  a  general  denial. 
The  issues  were  tried  by  the  court,  and  there  was  a  finding  for 
the  plaintiff.  A  motion  made  by  the  defendant  for  a  new  trial 
was  overruled,  and  there  was  final  judgment  for  the  plaintiff. 

Two  errors  are  assigned :  1.  The  overruling  of  the  demur- 
er;  and,  2.  Refusing  a  new  trial. 

One  question  in  the  case  is  as  to  whether,  under  the  circum- 
stances, the  justice  of  the  peace  had  authority  to  take  the  recog- 
nizance or  not.  It  is  clear  that  had  the  defendant  appeared 
before  the  justice  of  the  peace  and  made  the  objection,  the 
affidavit  should  have  been  held  insufficient,  as  not  conforming 
to  the  statute  in  the  description  of  the  crime  which  the  prose- 
cutor attempted  to  oharge.  Bowed  v.  The  State,  41  Ind.  303. 
But  a  recognizance  taken  by  a  justice  of  the  peace  for  the 
appearance  of  a  defendant  in  a  criminal  case  is  not  void, 
although  the  affidavit  does  not  describe  the  crime  charged  with 
that  degree  of  fulness  and  accuracy  which  would  be  held 
essential  in  the  affidavit  if  tested  by  a  motion  to  quash  it,  or 
which  would  be  necessary  in  an  indictment  for  the  crime.  Gaeh- 
enheimer  v.  The  State,  28  Ind.  91 ;  The  State  v.  Gachenhemer, 
30  Ind.  63 ;  The  State  v.  Corson,  1  Fairf.  473. 
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The  affidavit  in  the  case  in  30  Ind.  seems  to  us  to  fall  as 
far  short  of  a  strictly  legal  and  technical  charge  of  the  crime 
alleged,  as  the  affidavit  in  this  case  does.  It  did  not  suffi- 
ciently state  the  false  pretences  used,  nor  did  it  allege  that  they 
were  used  with  intent  to  defraud  any  person,  as  required  by 
the  statutory  definition  of  the  crime.  2  G.  &  H.  445,  sec.  27. 
The  court  said  in  that  case :  "  The  false  pretences  specifically 
charged  were,  however,  so  defectively  stated  that  the  prisoner 
might  well  have  objected  to  the  sufficiency  of  the  affidavit;" 
and  yet  the  recognizance  was  held  valid.  The  court  also  said : 
"  If  there  is  a  colorable  charge,  though  defective,  then  the 
jurisdiction  exists — there  is  something  to  put  the  judicial  mind 
in  motion." 

In  the  case  in  Maine,  a  distinction  is  taken  between  cases  in 
which  the  justice  of  the  peace  may  hear  and  finally  dispose  of 
the  case,  and  those  where  he  can  only  recognize  or  commit 
the  accused  party.  In  the  case  under  consideration,  the  justice 
had  jurisdiction  to  hold  preliminary  examinations  in  such 
cases,  and  he  had  the  defendant  under  arrest  before  him  when 
the  recognizance  was  taken.  Perhaps,  had  the  defendant 
appeared  before  the  justice  of  the  peace,  according  to  his 
recognizance,  and  objected  to  the  affidavit,  the  prosecutor 
would  have  filed  a  new  affidavit,  and  obtained  a  new  writ 
against  him,  before  his  discharge  by  the  magistrate.  Such  a 
construction  or  ruling  as  would  facilitate  the  escape  of  persons 
charged  with  crime,  though  defectively,  should  be  avoided. 

It  is  urged  that  it  does  not  appear  that  the  accused  was 
required,  by  the  justice  of  the  peace,  to  enter  into  the  recog- 
nizance, and  reference  is  made  to  Flinn  v.  The  State,  24  Ind. 
286,  in  support  of  the  assertion  that  for  this  reason  the  recog- 
nizance is  invalid.  The  case  cited  affords  no  support  to  the 
assertion.  It  is  on  another  subject.  It  should  be  inferred 
frqm  the  facts,  if  necessary,  that  the  recognizance  was  entered 
into  by  the  order  of  the  justice  of  the  peace. 

It  is  objected  that  the  court  erred  in  admitting  in  evidence, 
over  the  objection  of  the  defendant,  the  affidavit  filed  before 
the  justice  of  the  peace.    The  objection  was,  that  the  affidavit 
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contained  no  criminal  charge  against  the  accused.  If  we  are 
right  in  the  views  of  the  law  already  stated,  there  was  no  error 
in  admitting  the  affidavit  in  evidence.  It  differed  in  some 
respects  from  the  description  of  it  in  the  complaint,  but  if 
there  was  any  material  variance,  it  might  have  been  avoided 
by  an  amendment  of  the  complaint  on  the  trial,  and  should 
now  be  disregarded.     2  G.  &  H.  278,  sec.  580. 

The  defendant  objected  to  the  reading  in  evidence  of  the 
recognizance,  on  the  ground  that  it  was  irrelevant.  We  think, 
as  it  was  the  foundation  of  the  action,  it  was  not  irrelevant. 
The  defendant  objected  to  the  reading  in  evidence  of  the  jus- 
tice's  transcript,  on  the  ground  that  it  was  irrelevant.  It  was 
essential  and  proper  to  read  the  transcript  in  evidence,  to  show 
the  forfeiture  of  the  recognizance. 

There  was  no  certificate,  indorsed  on  the  recognizance,  of 
its  forfeiture,  read  in  evidence,  nor  any  evidence  that  the  recog- 
nizance had  been  filed  with  the  clerk,  etc.,  as  is  contemplated 
by  sec.  15,  p.  639,  2  G.  &  H.,  where  it  is  desired  to  make  the 
recognizance  a  lien  on  real  estate.  This  was  not  necessary,  in 
order  to  make  out  the  State's  case.  The  recognizance  may  be 
the  foundation  of  an  action  without  having  been  so  certified, 
filed,  and  recorded.  This  was  so  decided  in  Patterson  v.  The 
State,  12  Ind.  86.  The  same  construction  was  placed  upon 
the  statute  in  Gachenheimer  v.  The  State,  28  Ind.  91,  above 
referred  to.  In  Urtcm  v.  The  State,  37  Ind.  339,  without  any 
mention  of  the  foregoing  cases,  a  different  construction  was 
given  to  the  statute.  But  in  Hannum  v.  The  State,  38  Ind. 
32,  the  court  adhered  to  and  followed  the  cases  of  Patterson  v. 
The  State  and  Gachenheimer  v.  The  Slate.  Under  these  cir- 
cumstances, the  case  of  Urton  v.  The  State  should  be  regarded 
as  overruled. 

There  is  no  other  question  in  the  case. 

The  judgment  is  affirmed,  with  costs. 

Pettit,  J. — I  can  not  concur  in  the  opinion  in  this  case ; 
and  more  particularly  do  I  disagree  with  that  part  of  it  which 
holds  that  the  affidavit  on  which  the  warrant  was  issued  was 
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properly  admitted  in  evidence.  The  complaint  expressly 
charges  and  avers  that  an  affidavit  had  been  made  charging 
Frank  with  the  commission  of  a  crime,  and  which  is  properly 
described  in  the  complaint.  This  was  denied  by  the  answer, 
under  which  it  devolved  on  the  State  to  prove  the  charge  as 
made  in  the  complaint,  and  without  doing  so  she  was  not  enti- 
tled to  judgment  on  the  recognizance.  To  make  this  proof, 
she  offered  in  evidence  a  paper  purporting  to  be  an  affidavit, 
but  it  did  not  charge  Frank  with  the  commission  of  any  crime 
or  offence  against  the  State.  As  well  might  the  allegation  in 
the  complaint  have  been  sustained  by  the  introduction  of  a 
blank  piece  of  paper,  or  one  with  nothing  but  a  large  ink  blot 
on  it.  The  affidavit  was  a  nullity,  and  did  not  authorize  the 
issuing  of  the  warrant,  the  arrest  of  Frank,  or  the  taking  of  the 
recognizance ;  and  judgment  should  not  have  been  rendered 
for  the  State. 

In  the  cases  in  28  and  30  Ind.,  cited  in  the  opinion,  this 
court  talks  about  indulging  in  presumptions  in  favor  of  the 
action  of  a  justice  of  the  peace.  That  may  be  done  when  the 
affidavit  is  lost,  as  was  the  fact  in  those  cases.  Not  so  here, 
for  the  affidavit  was  and  is  before  the  court  in  the  record, 
which  shows  that  no  offence  was  charged  against  Frank  in  it. 
If  the  foundation  of  a  building  is  false  and  rotten,  the  super- 
structure built  on  it  must  fall.  This  is  true  in  morals, 
mechanics,  and  law. 
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43  tie!         Pleading. — Justice? b  Court. — An  action  commenced  before  a  justice  of  the 
M*8  *  ■ *  peace,  if  the  complaint  be  good  on  its  face,  can  not  be  dismissed  on  the 

supposed  ground  that  the  suit  is  brought  to  recover  on  a  cause  of  action 

not  stated  in  the  complaint. 
Practice. — Evidence. — Unless    the   admission   of   improper  evidence  be 

assigned  as  a  cause  for  a  new  trial,  the  error  is  not  available  on  appeal  to 

the  Supreme  Court. 
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Pabtthon  Fence.— iSfeofttfe.— The  statute,  1  G.  &  H.  343,  sec.  15,  providing 
that  partition  fences  "  shall  be  maintained  throughout  the  year,  equally 
by  both  parties,"  is  not  limited  to  repairs  simply,  but  applies  as  well  to 
the  rebuilding  of  a  fence  destroyed  by  fire. 

From  the  Lake  Common  Pleas. 

M.  Wood,  T.  J.  Wood  and  J.  C.  Denny,  for  appellant. 
A.  L.  Osbom  and  W.  H.  Catkins,  for  appellee. 

Downey,  J. — This  was  an  action  commenced  before  a  jus- 
tice of  the  peace,  by  the  appellee  against  the  appellant,  on  the 
following  cause  of  action : 

"  Robert  Mummery  complains  of  James  Rhodes,  and  says 
that  he  is  justly  indebted  to  him  in  the  sum  of  forty  dollars 
for  building  and  repairing  forty  rods  of  fence." 

There  having  been  judgment  rendered  for  the  plaintiff 
before  the  justice  of  the  peace,  the  defendant  appealed  to  the 
common  pleas,  where  he  moved  the  court  to  dismiss  the  case 
for  the  want  of  a  sufficient  cause  of  action.  This  motion  was 
overruled,  and  the  cause  was  tried  by  the  court,  and  there  was 
again  a  finding  for  the  plaintiff.  The  defendant  moved  for  a 
new  trial  for  the  reasons : 

1.  That  the  finding  was  contrary  to  law. 

2.  It  was  contrary  to  the  evidence. 

3.  The  finding  was  contrary  to  law  and  the  evidence. 
This  motion  was  overruled,  and  there  was  final  judgment 

for  the  plaintiff.  Two  errors  are  properly  assigned;  first, 
the  overruling  of  the  motion  to  dismiss  the  action ;  and,  sec- 
ond, the  refusal  to  grant  a  new  trial. 

The  first  question  relates  to  the  sufficiency  of  the  complaint. 
No  objection  to  it  was  made  before  the  justice  of  the  peace. 
Conceding  that  the  objection  was  not  made  too  late,  and  that 
the  question  is  properly  presented  without  any  bill  of  excep- 
tions, we  think  it  was  properly  overruled.  Counsel  for  the 
appellant  say,  in  their  brief,  that  the  action  was  to  recover  one- 
half  of  the  cost  of  building  a  partition  fence,  and  they  con- 
tend that  the  facts,  which,  under  the  statute,  must  exist  to 
render  the  defendant  liable,  should  have  been  specially  alleged* 
But  in  this  counsel  go  outside  of  the  complaint  for  an  objec- 
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tion  to  it.  The  complaint  being  good  upon  its  face,  the- 
motion,  which  was  resorted  to  instead  of  demurring,  did  not 
present  the  objection  that  counsel  urge. 

The  next  question  discussed  by  counsel  is,  that  the  court 
erred  in  admitting  in  evidence  the  notice  to  the  appellant  that 
the  appellee  would,  on  a  day  named,  call  upon  appraisers  to 
assess  the  amount  necessary  to  build  the  partition  fence.  This 
question  is  not  in  the  record.  It  should  have  been  made  a 
ground  for  a  new  trial.  Not  having  been  set  down  in  the 
motion  as  a  cause  for  a  new  trial,  it  can  not  be  presented  now 
for  the  first  time. 

The  same  must  be  said  with .  reference  to  the  admission  in 
evidence  of  the  assessment  or  report  of  the  appraisers. 

Again,  it  is  urged  that  the  partition  fence  in  questioned 
been  burned  down,  and  that  the  statute  does  not  contemplate 
the  rebuilding  of  a  partition  fence  under  such  circumstances. 
The  statute  is,  that,  "except  when  otherwise  specially  agreed, 
partition  fences,  dividing  lands  occupied  on  both  sides,  shall 
be  maintained  throughout  the  year,  equally  by  both  parties." 
1  G.  &  H.  343,  sec.  15.  We  think  this  language  is  broad 
enough  to  cover  the  case  in  hand.  The  word  "  maintained," 
in  this  connection,  may  properly  be  construed  to  require  a 
fence  to  be  rebuilt  as  well  as  repaired.  This  is  a  Small  case, 
and  the  other  questions  depend  upon  the  evidence.  We  think 
the  evidence  was  of  such  a  character  that  we  can  not  disturb 
the  judgment. 

The  judgment  is  affirmed,  with  costs. 

Osborn,  J.,  was  absent. 

Opinion  filed  November  term,  1878;  petition  for  a  rehearing  overruled 
November  term,  1874. 
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Cohtbact. — Besei&ion  of, — New  Trial  on  Condition. — A.  Bold  to  B.  a  portable 
saw-mill,  and,  by  agreement,  received  of  C,  in  part  payment,  a  deed  of 
conveyance  of  certain  land,  to  which  land  the  grantor  had  no  title. 

Held,  in  an  action  by  B.  for  the  possession  of  the  saw-mill,  that  A.  could 
not  rescind  the  contract  of  sale  on  the  ground  of  fraud  practised  on  him, 
without  tendering  a  reconveyance  of  the  land;  and,  where  a  recon- 
veyance had  not  been  tendered,  the  court,  after  verdict  for  the  defend- 
ant, could  not  grant  the  plaintiff  a  new  trial  to  be  had  unless  the  defend- 
ant within  a  specified  time  should  execute  a  deed  of  quitclaim  of  the 
land  to  plaintiff,  but  should  have  granted  a  new  trial  absolutely. 

Supeeior  Court. — Power  of  at  General  Term. — A  superior  court  at  gen- 
eral term  can  not  require  a  judge  of  that  court  at  special  term  to  do* 
what  he  might  not  do  without  such  requirement. 

From  the  Marion  Superior  Court. 

N.  B.  Taylor,  F.  Rand,  E.  Taylor,  O.  H.  Test,  and  D.  V> 
Burns,  for  appellant. 

J.  L.  Mitchell  and  W.  A.  Keteham,  for  appellee. 

Worden,  J. — This  was  an  action  of  replevin  by  the  appel- 
lant against  the  appellee,  for  a  portable  saw-mill.  Issue,  trial 
by  jury,  verdict  and  judgment  for  the  defendant.  There  was 
a  motion  for  a  new  trial,  assigning  for  cause,  amongst  other 
things,  that  the  verdict  was  not  sustained  by  sufficient  evi- 
dence. 

We  may  observe  here  that  a  demurrer  was  overruled  to  the 
third  paragraph  of  answer,  and  this  ruling  is  embraced  by  the 
assignment  of  error;  but  no  objection  to  this  ruling  is  pointed 
out  in  the  brief  of  counsel  for  appellant,  and  we  therefore 
need  not  further  notice  it. 

The  substance  of  the  defence  set  up  by  the  fourth  and  fifth 
paragraphs  of  the  answer  was,  that  the  defendant  had  sold  to 
the  plaintiff  the  saw-mill  in  controversy,  and  had  taken,  in 
part  payment  therefor,  a  certain  parcel  of  land,  and  that  the 
plaintiff  had  made  certain  false  and  fradulent  representations, 
both  in  respect  to  the  quality  of  the  land  and  the  plaintiff's 
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title  thereto,  and  that  the  quality  was  not  such  as  was  repre- 
sented, nor  had  the  plaintiff  any  title. 

On  the  trial,  it  appeared  that  Jacob  P.  Dunn  had  agreed  to 
convey  the  land  to  a  certain  gravel  road  company,  and  the 
company  had  agreed  to  convey  it  to  the  plaintiff;  and  it  was 
agreed  between  Dunn,  the  gravel  road  company,  the  plaintiff, 
and  the  defendant,  that  Dunn  should  convey  the  land  directly 
to  the  defendant  in  fulfilment  of  the  plaintiff's  agreement  to 
convey  it  to  the  defendant.  Accordingly,  Dunn  and  wife 
made  to  the  defendant  a  warranty  deed  for  the  land,  which 
the  defendant  accepted  in  fulfilment  of  the  plaintiff's  agree- 
ment to  convey  it  to  him ;  and,  at  defendant's  request,  Dunn 
sent  the  deed  to  Newton  county,  where  the  land  was  situate, 
and  had  it  recorded.  Dunn  had  no  title  to  the  land,  nor  was 
the  land  of  the  quality  which  seems  to  have  been  represented, 
but  it  was  of  some  value.  There  was  no  evidence  that  the 
defendant  ever  offered  to  reconvey  the  land,  either  to  Dunn  or 
to  the  plaintiff. 

On  appeal  of  the  cause  from  special  to  general  term,  it  was 
adjudged,  in  substance,  that  the  plaintiff  have  a  new  trial  of 
the  cause,  unless  the  defendant  should,  within  a  time  specified, 
execute  a  deed  of  quitclaim  to  the  plaintiff  for  the  land,  and 
place  the  same  on  file  for  the  use  of  the  plaintiff. 

The  assignments  of  error  in  this  court  are  sufficient  to  raise 
the  question  involved  in  the  proceedings  of  the  court  below 
4t  general  term. 

We  are  of  opinion  that  the  court  below  erred  in  not  revers- 
ing the  judgment  which  had  been  rendered  at  special  term, 
and  in  not  awarding  an  unconditional  new  trial. 

The  defence  was  based  upon  the  theory  that  the  defendant 
had  the  right  to  rescind  the  contract  by  which  he  sold  the 
saw-mill  to  the  plaintiff,  on  the  ground  of  the  fraud  alleged 
to  have  been  practised  upon  him.  If  there  was  no  fraud 
practised  upon  the  defendant  in  respect  to  the  title  to  the  land, 
the  failure  of  title  would  be  no  ground  whatever  for  rescind- 
ing the  contract.  He  must,  in  such  case,  abide  by  the  con- 
tract, and  seek  his  remedy  upon  the  covenants  in  his  deed* 
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Laughery  v.  McLean,  14  Ind.  106 ;  Hacker  v.  Blake,  17  Ind. 
97 ;  Johnson  v.  Houghton,  19  Ind.  359 ;  James  v.  Hays,  34 
Ind.  272.  But  a  fraud  practised  upon  him,  cither  in  respect 
to  the  title  or  the  quality  of  the  land,  would  justify  a  rescis- 
sion. 

A  party,  however,  who  wishes  to  rescind  a  contract  on  the 
ground  of  fraud,  is  bound  to  act  promptly  on  the  discovery 
of  the  fraud  and  restore  to  the  other  party,  or  offer  to  restore, 
what  he  has  received  on  the  contract,  so  as  to  place  the  other 
party,  as  near  as  may  be,  in  statu  quo.  The  contract  must  be 
rescinded  in  toto.  Cain  v.  Guthrie,  8  Blackf.  409;  Mattock  v. 
Todd,  25  Ind.  128;  Patten  v.  Stewart,  24  Ind.  332;  Fisher  v. 
Wilson,  18  Ind.  133.  The  authorities  upon  these  points  are, 
indeed,  very  numerous,  but  we  deem  it  unnecessary  to  collect 
more  of  them  here.  It  is  very  clear  that  a  valid  defence  was 
not  made  out  without  a  reconveyance,  or  an  offer  to  reconvey 
the  land. 

We  are  of  opinion,  further,  that  the  defence  should  have 
been  made  out  upon  the  trial  of  the  cause.  Perhaps,  if  no 
offer  to  rescind  and  reconvey  had  been  made  before  the  com- 
mencement of  the  action,  it  might  be  made  afterward  and 
properly  pleaded,  but  upon  this  point  wc  make  no  decision. 
As  before  stated,  we  think  the  defence  should  have  been  made 
out  upon  the  trial  of  the  cause,  and  if  not  so  made  out,  the 
plaintiff  was  entitled  to  a  new  trial.  "We  are  not  aware  of 
any  practice  by  which  a  party,  for  the  purpose  of  obviating  a 
motion  for  a  new  trial,  may  do  a  thing  after  verdict  in  his 
favor,  which  was  necessary  to  be  done  in  order  to  obtain  the 
verdict,  and  thereby  save  the  verdict. 

Under  the  provisions  of  the  act  creating  the  superior  court, 
it  seems  to  us  that  the  court  can  not,  at  general  term,  require 
the  judge  at  special  term  to  do  what  he  might  not  have  done 
without  such  requirement.  The  judge  at  special  term  could 
not,  as  we  think,  in  accordance  with  general  principles  of 
practice,  have  made  the  success  of  the  plaintiff's  motion  for  a 
new  trial  dependent  upon  the  contingency  specified. 

The  judgment  below  at  general  term  is  reversed,  with  costo^ 
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and    the » cause  remanded,  with  instructions  to  proceed  in 
accordance  with  this  opinion. 


McCuaio  v.  The  Boabb  op  Commissioners  op  White 

County. 

Soldier's  Bounty.— Statute.— In  October,  1864,  to  avoid  an  impending 
draft  to  fill  the  quota  of  soldiers  required  from  White  county  under  a 
call  of  the  President,  the  county  commissioners  made  an  order  for  the 
payment  of  four  hundred  dollars  to  each  volunteer  accepted  and  credited 
on  the  quota  of  said  county,  conditioned  that  none  of  the  appropriation 
should  be  expended  unless  the  entire  number  required  from  said  county 
should  volunteer  and  be  accepted.  The  effort  to  procure  a  sufficient  num- 
ber of  volunteers  failed,  and  a  draft  took  place.  A.  was  drafted,  and  hay- 
ing furnished  a  substitute,  he  sued  the  county  for  four  hundred  dollars. 

Held,  that  he  could  not  recover.  The  county  commissioners  had  the  right 
to  name  the  condition  on  which  they  would  pay  bounties,  and  their  order 
did  not  embrace  drafted  men  or  substitutes.  The  act  of  March  3d,  1865, 
did  not  attempt  to  change  the  terms  of  the  orders  of  boards  of  county 
commissioners  making  appropriations,but  only  gave  them  validity  so  far  as 
they  had  attempted  to  go. 

From  the  White  Circuit  Court. 

A.  W.  Reynolds,  S.  A.  Huff)  and  jB.  W.  Langdon,  for  appel- 
lant. 

D.  Turpie,  H.  D.  Pierce,  and  jB.  Gregory,  for  appellee. 

Downey,  J. — This  was  a  claim  filed  by  the  appellant  before 
the  commissioners,  and  there  disallowed.  He  then  appealed 
to  the  circuit  court,  where  there  was  a  like  decision.  He  then 
appealed  to  this  court,  where  he  has  assigned  as  error  the 
action  of  the  circuit  court. 

The  facts  of  the  case  are  few.  After  the  last  call  of  the 
President  of  the  United  States  for  three  hundred  thousand 
troops,  and  on  the  24th  day  of  October,  1864,  the  commis- 
sioners made  and  entered  on  their  minute  book  an  order  which, 
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'with  its  caption,  as  found  in  the  record  now  before  us,  reads 
as  follows: 

"  Special  Session,  October  -24th,  1864. 

"Be  it  remembered  that  at  a  special  session  of  the 
Board  of  Commissioners  of  White  County,  Indiana,  begun 
and  held  at  the  auditor's  office,  in  the  court-house,  in  the  town 
of  Monticello,  on  the  24th  day  of  October,  A.  D.  1864,  con- 
vened in  pursuance  of  a  call  issued  by  the  auditor  of  the 
county,  for  the  purpose  of  devising  ways  and  means  of  filling 
the  quota  of  men  assigned  to  White  county  under  the  present 
call  of  the  general  government,  to  fill  which  a  draft  is  about 
to  take  place,  there  were  present  George  Cullen,  Ansel  M. 
Dickinson,  and  James  Hays,  commissioners,  and  Thomas 
Bushnell,  auditor  of  said  county,  when  the  following  proceed- 
ings were  had,  viz. : 

"In  the  matter  of  the  payment  of  a  county  bounty  to  vol- 
unteers. 

"  It  is  ordered  by  the  board  that  an  appropriation  of  four 
hundred  dollars  for  each  and  every  man  required  to  fill  the 
quota  at  the  present  time  assigned  to  this  county  be  made,  and 
that  bonds  be  prepared  by  the  county  auditor,  of  denomina- 
tions of  twenty-fives,  fifties,  hundreds,  and  five  hundreds,  to  be 
executed  and  placed  in  the  hands  of  the  county  treasurer,  who 
shall  deliver  the  same  to  such  parties  as  shall  purchase  the 
same;  and  it  is  further  ordered  that  the  rate  of  discount  shall 
not  exceed  eight  per  cent,  upon  said  bonds,  and  that  they  shall 
be  made  payable  in  one,  two,  and  three  years  after  date,  with 
interest  thereon  at  the  rate  of  six  per  cent,  per  annum ;  and  it 
is  further  ordered  that  where  it  shall  be  made  to  appear  that  a 
sufficient  amount  of  money  has  been  raised  upon  said  bonds  to 
secure  the  full  quota  of  men  assigned  to  and  due  from  this 
county,  and  that  the  full  quota  of  men  has  also  been  secured 
and  duly  mustered  into  the  service  of  the  United  States,  and 
duly  credited  to  the  several  townships  of  the  county,  then, 
and  not  till  then,  shall  the  county  auditor  draw  his  order  upon 
the  county  treasurer  for  the  payment  of  the  said  sum  of  four 
hundred  dollars  to  each  and  every  soldier  who  has  been  so 
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mustered  .and  accredited,  to  this  county  to  fill  the  quota  now 
assigned  to  this  county,  and  to  no  other ;  and  it  is  expressly 
ordered  that  the  said  payments  shall  only  be  made  to  the  men 
necessary  to  fill  the  residue  of  the  quota,  and  shall  not  extend 
to  any  man  v/ho  has  already  volunteered  or  been  accredited  to 
this  county. 

"  It  is  further  ordered  that  Calvin  Spencer,  Austin  Ward, 
Henry  Little,  John  B.  Bunnell,  Anderson  Irion,  Wm.  G, 
Porter,  Wm.  R.  Davis,  L.  H.  Jewett,  George  Grant,  John  E. 
Hughes,  and  Isaac  Bare,  be  and  they  are  hereby  appointed  to 
negotiate  the  aforesaid  bonds,  and  that  Thomas  B.  Davis, 
Robert  W.  Sill,  and  Solomon  Hays  be  and  they  are  hereby 
appointed  to  negotiate  for  and  secure  volunteers  to  fill  the 
quota  of  the  county." 

The  necessary  number  of  men  not  having  been  obtained, 
the  draft  took  place  on  the  23d  day  of  December,  1864,  and 
the  appellant  was  drafted.  On  the  14th  day  of  January,  1865, 
he  furnished  a  substitute,  who  was  received  and  mustered  into 
the  military  service  of  the  United  States,  as  one  of  the  num- 
ber of  men  required  from  one  of  the  townships  in  White 
county. 

The  claim  of  the  appellant  in  this  case  is  for  the  amount  of 
four  hundred  dollars,  which  he  claims  under  the  order  of  the 
commissioners  which  we  have  copied.  The  object  of  the 
bounty  offered  was  to  prevent  the  draft,  and  not  to  pay  boun- 
ties to  men  who  might  be  drafted.  This,  we  think,  is  quite 
clear  from  the  terms  of  the  order.  Counsel  for  the  appellant 
refer  us  to  Miller  v.  The  Board  of  Commissioners,  etc.,  29  Ind. 
75,  as  an  authority  in  support  of  their  position.  But  in  that 
case  the  order  of  the  board  of  commissioners  provided  for  the 
payment  of  the  bounty  to  the  persons  who  should  furnish  a  sub- 
stitute. The  order  of  the  board  of  commissioners  in  that  case 
was  so  different  from  the  order  made  in  this  case,  that  the  ruling 
in  that  case  can  not  be  an  authority  in  this.  It  is  not  a  ques- 
tion here,  whether  the  act  of  March  3d,  1865,  extends  to  and 
makes  valid  appropriations  made  by  the  board  to  pay  bounties 
to  drafted  men  or  their  substitutes,  or  not;  but  the  question 
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is,  whether  the  order  of  the  board  included  drafted  men  at  all 
or  not.  The  law  did  not  attempt  to  change  the  terms  of  the 
orders  making  appropriations  by  the  boards  of  commissioners, 
but  only  gave  them  validity  so  far  as  they  had  attempted  to 
go.  The  order  of  the  board  in  this  case  being  confined  to 
volunteers,  the  appellant  can  not  claim  under  it  on  account  of 
having  been  drafted  and  having  furnished  a  substitute. 
The  judgment  is  affirmed,  with  costs. 


White  v.  Rice. 

JTew  Trial. — .MbJwn.— That  the  complaint  does  not  state  facts  sufficient  to* 
constitute  a  cause  of  action,  is  not  in  any  case  a  reason  for  granting  a 
new  trial. 

Same. —  Uncertainty  in  Reasons  for. — A  reason  for  a  new  trial,  "  that  the  court 
erred  in  excluding  the  evidence  offered  by  the  defendant,  as  appears  else- 
where in  the  record/'  is  too  indefinite.  The  motion  should  state  definitely 
the  causes  relied  on. 

Action  to  Becoveb  Real  EsTAm— 22Wden^— <8^2Ta  Sale,— To  make 
out  a  title  to  real  estate  under  a  sherifFs  sale,  the  judgment,  execution, 
return,  and  sheriff's  deed  are  pertinent  and  relevant  evidence,  when  other- 
wise unobjectionable. 

From  the  Warren  Circuit  Court. 

J.  McCabe,  for  appellant. 
J.  Buchanan,  for  appellee. 

Downey,  J. — The  appellee  sued  the  appellant,  alleging  in 
his  complaint  that  he  was  the  owner  in  fee  simple,  and  entitled 
to  the  possession,  of  certain  real  estate,  describing  it;  that  the 
defendant  had  possession  thereof,  and  claimed  title  thereto,  and 
unlawfully  kept  the  plaintiff  out  of  possession ;  and  claiming 
damages  in  the  sum  of  eight  hundred  dollars.  The  defendant 
pleaded  the  general  denial. 
Vol.  XLVHX— 15 
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There  was  a  trial  by  jury,  and  a  verdict  and  judgment  for 
the  plaintiff.  The  defendant,  as  a  matter  of  right,  asked  that 
the  judgment  be  set  aside  and  a  new  trial  granted  him,  which 
was  ordered  by  the  court.  The  plaintiff  amended  his  com- 
plaint by  filing  an  additional  paragraph.  The  defendant 
.again  answered  by  a  general  denial.  There  was  a  trial  this 
time  by  the  court  without  a  jury,  a  finding  for  the  plaintiff,  a 
motion  for  a  new  trial,  for  reasons  filed,  overruled,  and  final 
judgment  for  the  plaintiff  for  the  recovery  of  the  land  and 
damages. 

The  errors  assigned  are,  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  that  the 
court  improperly  overruled  the  defendant's  motion  for  a  new 
trial. 

The  objection  to  the  complaint  rests  on  the  assignment 
of  errors  alone,  and  is  not  urged  in  the  brief  of  counsel.  No 
objection  to  the  complaint  is  pointed  out,  and  we  have  not 
discovered  any. 

The  reasons  for  a  new  trial,  mentioned  in  the  motion,  are  the 
following: 

1.  That  the  court  erred  in  excluding  the  evidence  offered  by 
the  defendant,  as  appears  elsewhere  in  the  record. 

2.  That  the  finding  of  the  court  is  not  sustained  by  sufficient 
evidence. 

3.  That  the  court  erred  in  admitting  in  evidence,  over 
the  defendant's  objection  the  record  of  the  judgment,  execu- 
tions, and  sheriff's  deed. 

4.  That  the  finding  of  the  court  was  contrary  to  law. 

5.  That  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

We  will  examine  these  reasons  in  a  little  different  order 
from  that  in  which  they  are  stated  in  the  motion.  The  fifth 
ground  stated  is  not  in  any  case  a  reason  for  granting  a  new 
trial.  It  might  have  been  good  ground  for  demurring,  or  for 
a  motion  in  arrest,  had  the  fact  been  as  alleged. 

Nothing  is  urged  under  the  fourth  ground  stated. 

The  first  ground  is  too  indefinite.     The  motion  for  a  new 
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trial  should  state  definitely  the  causes  relied  upon.  2  G.  &  H. 
215,  sec.  355 ;  The  Ohio  and  Mississippi  R.  W.  Co.  v.Hemberger9 
43  Ind.  462.  Other  cases  might  be  cited.  If  it  was  designed 
to  refer  to  the  bill  of  exceptions  for  the  ground  of  the  motion, 
that  would  not  remedy  the  defect,  for  the  bill  of  exceptions 
was  not  made  and  filed  until  after  the  motion  was  made  and 
overruled. 

The  third  ground  relied  upon  has  given  us  more  trouble. 
On  this  ground,  the  case  was  decided  against  the  appellee,  but, 
on  his  application,  a  rehearing  was  granted.  Two  objections 
were  made  to  the  introduction  of  the  judgment,  executions, 
returns,  and  deed  of  the  sheriff: 

1.  That  all  and  each  of  them  were  irrelevant, 

2.  That  the  Warren  Common  Pleas,  in  which  the  judgment 
was  rendered,  had  no  jurisdiction  to  render  the  judgment. 

The  evidence  was  clearly  not  irrelevant.  To  make  out  a 
title  to  real  estate  under  a  sheriff's  sale,  the  judgment,  execu- 
tion, return,  and  sheriff's  deed  are  pertinent  and  competent 
evidence,  when  otherwise  unobjectionable.  As  to  the  jurisdic- 
tion of  the  court  to  render  the  judgment,  it  appears  that  the 
action  was  upon  a  promissory  note;  that  the  defendants  were 
properly  before  the  court,  two  of  them  having  appeared  to  the 
action,  and  the  other  having  been  served  with  process  and 
having  made  default.  We  do  not  see  any  ground  for  the 
objection  of  want  of  jurisdiction,  either  of  the  subject  of  the 
action  or  .of  the  persons  of  the  defendants. 

The  second  reason,  that  the  finding  was  not  sustained  by 
sunicient  evidence,  is  not  sustained  by  the  record.  The  evi- 
dence, consisting  of  the  judgment,  the  executions,  the  returns, 
the  sheriff's  deed,  and  evidence  as  to  the  amount  of  damages, 
seems  to  us  to  make  out  the  plaintiff's  case. 

The  judgment  is  affirmed,  with  costs. 

Opinion  filed  May  term,  1874 ;  petition  for  a  rehearing  overruled  Novem- 
ber term,  1874. 


■ 
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Promissory  Note. — Assignment  of. — Intervening  Mights  of  Third  Persons*— 
If  A.  places  personal  property  in  the  hands  of  B.,  as  his  agent,  to  sell, 
and  B.  sells  the  property  to  C.  and  wrongfully  takes  for  it  a  note,  not  gov- 
erned by  the  law  merchant,  to  himself  or  to  D.,  and  the  note  is  assigned 
by  the  payee  to  an  innocent  assignee  for  a  valuable  consideration,  in  a 
suit  by  the  assignee  of  the  note  against  the  maker,  A.  may,  on  hiB  appli- 
cation, be  made  a  defendant,  and  may  set  up  by  way  of  answer  the  facts, 
stating  his  rights  and  interest,  and  recover  on  the  note  so  given.  Bub* 
kirk,  C.  J.,  dissented. 

From  the  Madison  Common  Pleas. 

2f.  8.  Robinson  and  J.  W.  Lovett,  for  appellant. 
J.  Brown  and  Chambers  &  Saint,  for  appellees. 

Petto,  J. — This  suit  was  brought  by  the  appellant  against 
Nicholas  Smith  and  William  Legg,  on  a  promissory  note 
for  six  hundred  dollars,  made  by  them  and  payable  to  Roland 
M.  Summers,  with  waiver  of  valuation  and  appraisement  laws, 
and  an  agreement  to  pay  attorneys'  fees  if  suit  was  brought 
on  it,  and  indorsed  and  assigned  to  the  appellant.  The  note 
was  not  payable  in  bank.  Hutson,  one  of  the  appellees,  filed 
a  written  motion  to  be  made  a  party  defendant  to  the  suit, 
and,  with  his  motion,  filed  an  answer  in  these  words : 
'  "  Comes  now  the  said  James  Hutson,  who  has  been  admit- 
ted as  a  party,  and  for  answer  in  said  cause  says  that  the  note 
sued  on,  together  with  a  certain  other  six-hundred-dollar  note^ 
was  given  for  the  undivided  half  of  a  portable  saw-mill  and 
fixtures  and  implements  thereunto  belonging ;  that  prior  to 
and  at  the  date  of  said  note,  the  said  one-half  of  said  saw- 
mill belonged  to  and  was  owned  by  this  defendant,  and  that 
he  placed  the  same  in  the  possession  of  one  Horace  Summers, 
as  his  agent,  and  employed  and  authorized  the  said  Summers 
to  sell  said  mill  for  and  in  behalf  of  this  defendant,  and  to 
account  to  and  pay  over  to  him  the  proceeds  of  such  sale  ; 
that  as  the  agent  of  this  defendant,  the  said  Horace  Sum- 
mers did  sell  the  said  Hutson's  interest  in  said  saw-mill,  to 
wit,  the  undivided  half  thereof  to  Smith  and  Legg,  for  twelve 
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hundred  dollars,  and,  in  violation  of  his  trust  and  contrary  to 
his  agreement,  took  said  note  as  and  for  a  part  of  the  pur- 
chase-price of  the  said  Hutson's  property  as  aforesaid,  in  the 
name  of  and  payable  to  Roland  M.  Summers,  who  is  a  minor 
son  of  the  said  Horace  Summers,  and  for  the  purpose  of 
defrauding  the  said  Huteon ;  and  that  said  Roland  M.  Sum- 
mers indorsed  and  assigned  said  note  to  the  plaintiff,  without 
any  consideration  and  for  the  purpose  of  cheating  and  defraud- 
ing the  said  Hutson,  and  for  the  purpose  of  putting  the  pro- 
ceeds and  avails  of  said  saw-mill  more  effectually  out  of  the 
reach  of  said  Hutson ;  wherefore  the  said  Hutson  says  he  is 
entitled  to  have  judgment  rendered  in  his  favor  upon  said 
note,  and  for  other  proper  relief." 

The  written  motion  of  Hutson  to  be  admitted  a  party 
defendant  contained  the  substance  of  his  answer  above  set 
out  and  filed  with  the  motion. 

The  appellant,  who  was  plaintiff  below,  moved  to  reject 
the  application  of  Hutson  to  be  made  a  party  defendant,  and 
also  demurred  to  the  answer  of  Hutson  filed  therewith,  for 
want  of  sufficient  facts. 

The  motion  and  demurrer  were  both  overruled,  and  proper 
exceptions  taken,  and  these  rulings  are  assigned  for  error.  2 
G.  &  H.  46,  sec.  18,  provides :  "  Any  person  may  be  made 
a  defendant  who  has,  or  claims,  an  interest  in  the  controversy, 
adverse  to  the  plaintiff,  or  who  is  a  necessary  party  to  a  com- 
plete determination  or  settlement  of  the  questions  involved." 
Hutson  claimed  an  interest  in  the  subject  in  suit,  and  was 
properly  admitted  as  a  defendant,  to  enable  him  to  assert  and 
establish  his  interest  in  it. 

The  demurrer  of  the  plaintiff  to  Hutson's  answer  was  fbr 
these  causes : 

"  1.  The  answer  does  not  state  facts  sufficient  to  constitute 
a  defence  to  this  action. 

"  2.  Because  he  says  that  said  answer  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  against  the  defend- 
ants Smith  and  Legg." 

The  demurrer  was  overruled,  and,  we  think,  rightl/.    The 
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answer  shows  that  the  note  in  suit  was  given  for  the  purchase* 
money  of  Hutson's  property,  sold  by  his  agent  and  wrongfully 
and  fraudulently  made  payable  to  one  Roland  M.  Summers,when 
it  should  have  been  made  payable  to  Hutson,  and  was  fraud- 
ulently assigned  to  the  plaintiff  without  any  consideration. 

In  Robeson  v.  Roberts,  20Ind.  155,  on  page  161,  this  court 
says: 

"  It  is  a  familiar  general  principle,  that  no  man  can  confer 
a  greater  interest  in,  or  better  title  to,  personal  property  than 
he  has  himself.  And  this  principle  is  as  applicable  to  choses 
in  action  (paper  governed  by  the  law  merchant  of  course 
excepted)  as  to  any  other  species  of  personalty.  The  princi- 
ple that  the  purchaser  of  the  legal  title  to  real  estate,  without 
notice  of  an  outstanding  equity,  takes  it  discharged  of  the 
equity,  has  no  application  in  the  case  of  the  purchaser  of  a 
chose  in  action.  It  is  a  general  and  well  settled  principle 
that  the  assignee  of  a  chose  in  action  takes  it  subject  to  the 
same  equity  it  was  subject  to  in  the  hands  of  the  assignor. 
Lead.  Cases  Eq.,  vol.  2,  pt.  1,  p.  51,  et  seq.  Tljis  doctrine  haa 
recently  undergone  an  examination  in  New  York,  and  the 
position  above  stated  fully  maintained.  Bush  v.  Lathrop,  22 
N.  Y.  535." 

In  Sims  v.  Wilson,  47  Ind.  226,  this  question  is  fully  dis- 
cussed, and  the  doctrine  above  stated  maintained.  Stafford 
v.  Van  Rensselaer,  9  Cowen,  316 ;  Schafer  v.  Reilty,  50  N. 
Y.  61-68. 

The  plaintiff  replied  to  the  answer  of  Hutson  by  a  general 
denial.  The  defendants  Smith  and  Legg  made  default.  It 
seems,  by  the  record  and  briefs,  that  they  did  not  care  who 
got  judgment  against  them  on  the  note,  they  only  desiring  to 
be  protected  by  the  judgment  of  the  court  against  another 
suit.  A  jury  was  empanelled,  and,  by  agreement  of  the  parties 
and  the  consent  of  the  court,  the  jury  was  to  answer  certain 
questions  propounded  to  them,  without  finding  a  general  ver- 
dict, and  the  court,  on  the  findings  of  the  jury,  was  to  render 
the  proper  judgment.  The  questions  propounded  to  and 
answered  by  the  jury  were  as  follows : 
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"1.  Who  was  the  owner  of  one-half  of  the  saw-mill  sold 
by  Horace  Summers  to  Smith  and  Legg,  at  the  time  of  the 
sale? 

"Ans.  Hutson, 

"  2.  Did  John  Summers  pay  a  consideration  for  the  note  in 
suit? 

"  Ans.  He  did, 

"3.  If  yea,  how  much  and  to  whom? 

"  Ans.  To  Horace  Summers,  four  hundred  and  sixty-three 
dollars  and  thirty-seven  and  one-half  cents* 

"4.  Did  John  Summers  purchase  the  note  in  good  faith? 

"  Ans.  He  did. 

"  5.  When  John  Summers  got  the  note  in  suit  did  he  know 
that  it  belonged  to  Hutson  ? 

"Ans.  No. 

"  6.  Did  Hutson  authorize  Horace  Summers  to  take  the 
note  for  the  purchase-money  of  the  mill  in  any  other  name 
than  that  of  Hutson? 

"Ans.  No. 

"  7.  Did  Hutson  deliver  up  to  Horace  Summers  the  mill  to 
be  sold? 

"Ans.  Yes. 

"  8.  If  yea,  for  what  purpose?  what  was  to  be  done  with 
the  proceeds? 

"  Ans.  To  be  applied  on  said  debts." 

A  motion  by  the  plaintiff  for  judgment  in  his  favor  on  the 
findings  of  the  jury  was  overruled,  and  a  motion  for  judg- 
ment on  the  findings  of  the  jury  in  fiivor  of  the  defendant 
Hutson  was  sustained.  If  the  conclusions,  as  to  the  law 
above  stated,  are  correct,  there  was  no  error  in  these  rulings. 

There  was  a  motion  for  a  new  trial  by  the  plaintiff  over- 
ruled. All  the  questions  raised  by  it  have  been  fully  consid- 
ered and  are  involved  in  the  foregoing  opinion. 

We  hold,  that  if  A.  places  personal  property  in  the  hands 
of  B.,  as  his  agent,  to  sell,  and  B.  sells  the  personal  property 
and  takes  a  note  for  it,  not  governed  by  the  law  merchant,  to 
himself  or  to  a  third  person,  and  the  note  is  assigned  by  the 
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payee  to  an  innocent  assignee  for  a  valuable  consideration,  in 
a  suit  by  the  assignee  of  the  note  against  the  maker,  the 
owner  of  the  property  sold,  and  for  which  the  note  was  given 
and  wrongfully  made  payable  to  another  person  instead  of 
to  himself,  may  set  up  the  facts,  his  rights,  and  interest,  and 
recover  on  the  note  thus  given. 

"  An  abuse  of  trust  can  confer  no  rights  on  the  party  abusing 
it,  nor  on  those  who  claim  in  privity  with  him."  Taylor 
v.  Plumer,  3  Maule  &  S.  574;  FatoceU  v.  Osborn,  32  HI.  411 ; 
Brooks  v.  Record,  47  111.  30;  Burtis  v.  CboJfc,  16  Iowa,  194> 
203. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 

Bubkibk,  C.  J. — I  cannot  give  my  assent  to  the  opinion 
of  the  majority  of  the  court.  The  action  was  by  the  appellant,  as 
assignee  of  a  promissory  note  executed  by  Smith  and  Legg,  pay- 
able to  Roland  M.  Summers,  and  by  him  assigned  to  appel- 
lant. Smith  and  Legg  made  default.  The  appellee  Hutson, 
upon  his  application,  was  made  a  defendant,  and  filed  the 
answer  set  out  in  the  opinion  of  the  majority  of  the  court. 
The  issue  formed  was  between  the  original  plaintiff  and  the 
appellee  Hutson.  It  simply  denied  the  right  of  the  plaintiff 
to  recover  upon  the  note.  It  did  not  entitle  Hutson  to  judg- 
ment against  Smith  and  Legg,  the  makers  of  the  note.  The 
answer  was  strictly  defensive.  It  did  not  constitute  an  inde- 
pendent cause  of  action.  It  did  not  entitle  Hutson  to  any 
affirmative  relief.  The  dismissal  of  the  action  by  the  appel- 
lant would  have  carried  with  it  the  answer  in  question.  Oar- 
ran  v.  Curran,  40  Ind.  473.  If  Hutson  desired  a  judgment 
against  the  makers  of  the  note,  he  should  have  filed  a  cross 
complaint,  making  the  original  plaintiff  and  defendants  par- 
ties thereto,  and  he  should  have  asked  for  judgment  against 
the  makers  of  the  note.  This  is  firmly  settled  by  repeated 
decisions  of  this  court. 

In  Kemp  v.  Mitchell,  36  Ind.  249,  this  court  say :  "  In 
Fletcher  v.  Holmes,  25  Ind.  458,  this  court  say  :  '  The  statute 
expressly  confers  power  to  determine  the  rights  of  the  parties 
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on  each  side  of  a  case  as  between  themselves,  when  the  justice  of 
the  case  requires  it/  2  G.  &  H.  218,  sec.  368.  '  The  mode  of  pro- 
cedure, however,  is  not  pointed  out  by  the  statute,  and  as  the 
authority  given  is  one  previously  possessed  only  by  courts  of 
chancery,  we  suppose  the  rules  of  pleading  and  practice  of 
those  courts,  modified  by  the  spirit  of  the  code,  must  be 
resorted  to/  2  G.  &  H.  336,  sec.  802.  '  In  those  courts,  when 
a  defendant  sought  relief  against  a  co-defendant,  as  to  matters 
not  apparent  upon  the  face  of  the  original  bill,  he  must  file  his 
cross  bill,  alleging  therein  the  matters  upon  which  he  relied 
for  relief,  making  defendants  thereto  of  such  co-defendants 
and  others  as  was  proper,  and  process  was  necessary  to  bring 
them  in/  etc.  *  Following  out  this  idea,  and  referring  to  the 
authorities  with  reference  to  cross  bills,  we  find,  as  we  think, 
a  satisfactory  solution  of  the  question  in  hand. 

" '  A  cross  bill,  ex  vi  terminorvm,  implies  a  bill  brought  by  a 
defendant  in  a  suit  against  the  plaintiff  in  the  same  suit,  or 
against  other  defendants  in  the  same  suit,  or  against  both, 
touching  the  matters  in  question  in  the  original  bill/  etc. 
Story  Eq.  PL,  sec.  389. 

" ' A  cross  bill  is  a  bill  brought  by  a  defendant  against  a 
plaintiff,  or  other  parties  in  a  former  bill  depending,  touching 
the  matter  in  question  in  that  bill/  Mitford  Ch.  PI.  80.  So 
in  Cross  v.  De  Valle,  1  Wal.  1,  it  is  said :  c  A  cross  bill,  being 
an  auxiliary  bill  simply,  must  be  a  bill  touching  matters  in 
question  in  the  original  bill/     Frear  v.  Bryan,  12  Ind.  343." 

The  ruling  in  the  above  case  was  adhered  to  in  the  subse- 
quent cases  of  The  United  States  Ex.  Co.  v.  Lucas,  36  Ind. 
361,  and  Pattison  v.  Vaughan,  40  Ind.  253.  In  the  case  last 
cited,  it  was  held,  that  where  the  persons  made  defendants  to 
the  cross  bill  were  already  parties  to  the  original  action,  no 
new  process  was  necessary,  but  that  the  rule  was  otherwise 
where  new  parties  are  made. 

The  precise  question  under  examination  was  involved  and 
decided  by  this  court,  in  Hill  v.  Marsh,  46  Ind.  218. 
There  Malinee,  who  should  have  been  joined  as  a  plaintiff, 
but  who,  upon  his  refusal  to  so  join,  was  made  a  defendant, 
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filed  an  answer,  alleging  that  Marsh,  if  entitled  to  recover, 
was  only  entitled  to  recover  one-half  of  the  amount.  The 
court  rendered  judgment  for  Marsh  for  one-half,  and  for  Mali- 
nee  for  the  other  half  of  the  amount  found  due.  This  court 
affirmed  the  judgment  in  favor  of  Marsh,  but  reversed  it  as 
to  Malinee,  upon  the  ground  that  he  had  not  filed  a 
cross  complaint  against  the  plaintiff  and  his  co-defendants, 
asking  for  affirmative  relief  against  the  defendants  thereto. 
That  case  is  squarely  in  point,  and  should  be  decisive  of  the 
point  under  examination. 

In  my  judgment,  the  appellant  was  entitled  to  judgment  on 
the  special  findings  of  the  jury.  The  effect  of  the  special 
findings  was,  that  the  appellant  purchased  tho  note  in  suit  in 
good  faith  and  for  a  valuable  consideration,  and  without  any 
notice  of  the  latent  equities  in  favor  of  the  appellee  Hutson. 
It  is  provided  by  sec.  3  of  an  act  concerning  promissory  notes, 
etc.,  2  G.  &  H.  658,  that "  whatever  defence  or  set-off  the  maker 
of  any  such  instrument  had,  before  notice  of  assignment, 
against  an  assignor,  or  against  the  original  payee,  he  shall  have 
also  against  their  assignees." 

The  above  section  of  the  statute  limits  the  defence  and  set- 
off to  the  assignor  or  original  payee.  There  is  no  provision 
for  defences  in  favor  of  third  persons.  When  the  appellant 
purchased  the  note  in  question,  he  knew  that  the  makers  of 
the  note  could  set  up  as  a  defence,  in  an  action  by  him,  what- 
ever defence  they  had  against  the  original  payee.  Knowing 
this,  he  might  have  protected  himself  against  any  set-off  or 
defence,  on  the  part  of  the  makers,  by  inquiring  of  them  pre- 
vious to  his  purchase,  whether  they  had  any  set-off  or  defence 
to  the  note.  But  he  had  no  means  of  protecting  himself 
against  latent  equities  in  favor  of  third  persons. 

It  was  held  by  this  court  in  Stoner  v.  Brown,  18  Ind.  464, 
that  the  sale  and  indorsement  of  a  promissory  note  invested 
the  legal  title  in  the  assignee,  and  that  such  legal  title  prevailed 
over  an  equity  in  favor  of  a  third  person. 

It  was  also  held  by  this  court,  in  Robeson  v.  Roberts,  20 
Ind.  155,  that  the  assignee  of  a  judgment  took  it  subject  to 
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whatever  equities  existed  in  favor  of  the  judgment  debtor;  but 
the  court  expressly  decided  that  he  took  it  freed  from  the  equities 
in  favor  of  third  persons  of  which  he  had  no  notice.  The  reason 
given  was,  that  the  party  proposing  to  take  an  assignment  of 
a  judgment  can  go  to  the  judgment  debtor  and  ascertain  the 
true  6tate  of  the  case. 

The  case  of  Sims  v.  Wilson,  referred  to  and  relied  upon  in 
the  opinion  of  the  majority  of  the  court,  does  not  support  the 
position  it  is  cited  to  sustain.  In  that  case,  a  trustee  had  taken 
a  note  payable  to  himself  personally,  and  had  made  an  equitable 
assignment  of  it  to  Wilson,  who  brought  suit  against  the 
makers.  Sims,  who  had  been  appointed  trustee  in  place  of  the 
former  trustee,  was,  upon  his  own  application,  made  a  party, 
and  he  thereupon  filed  a  cross  complaint  against  Wilson  and 
the  makers  of  the  note,  in  which  he  asked  for  judgment 
against  the  makers.  We  held,  that  as  there  had  been  no 
assignment  of  the  note,  Wilson  did  not  acquire  the  legal  title 
to  the  note,  and  that  as  the  equities  of  the  trustee  were  prior 
to  those  in  favor  of  Wilson,  the  prior  equities  should  prevail. 
The  ruling  was  expressly  placed  upon  the  ground  that  Wilson 
had  acquired  only  an  equitable  and  not  a  legal  title  to  the 
note.  I  regard  that  opinion  as  being  strongly  against  the 
opinion  in  the  present  case.  The  ruling  in  the  present  case  is 
not  only  in  conflict  with  that  case,  but  with  those  of  Stoner  v. 
Brown  and  Robeson  v.  Roberts,  supra. 

I  concede  that  it  is  a  familiar  general  principle,  that  no  man 
can  confer  a  greater  interest  in,  or  better  title  to,  personal 
property  than  ho  has  himself,  but  I  deny  that  it  has  any  appli- 
cation where  the  legal  title  in  a  promissory  note  has  been 
vested  in  an  assignee  by  indorsement,  without  notice  of  equi- 
ties in  favor  of  third  persons.  The  quotation  in  the  opinion 
of  the  majority  of  the  court,  taken  from  the  opinion  in  Robe- 
mm  v.  Roberts,  supra,  was  taken  by  the  writer  of  that 
opinion  from  the  American  Notes  to  Basset  v.  Nosworthy,  2 
Lead.  Cas.  Eq.  51 ;  but  following  the  above  quotation  the 
.following  language  is  used : 

"This,  however,  is  only  true  when   the  question  arises 
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between  mere  equities,  for  if  the  subsequent  purchaser  has 
obtained  a  legal  title  or  a  legal  superiority;  or  advantage  of 
any  sort,  in  good  faith  and  for  value,  equity  will  refuse  to 
interfere  for  the  purpose  of  taking  it  away  from  him :  Bag- 
garly  v.  Gaiiher,  2  Jones  Eq.  80 ;  and  may  even  hold  that  his 
greater  diligence  or  good  fortune  gives  him  a  better  right  in 
equity  as  well  as  at  law.  Judson  v.  Corcoran,  17  How.  612. 
Thus,  it  is  well  known  that  the  right  given  by  an  indorsement 
for  value  of  a  bill  or  note,  payable  to  order,  will  have  a  pref- 
erence over  a  prior  lien  or  transfer  made  apart  from  the  instru- 
ment, and  not  written  or  indorsed  upon  it ;  because  the  one  is 
at  best  a  mere  equity,  while  the  other  passes  the  legal  title. 
The  same  principle  applies  when  stocks  or  other  securities  of  a 
similar  nature  are  in  question,  which  are  so  far  negotiable  as 
to  give  each  successive  assignee  a  right  which  he  may  enforce 
or  assert,  in  his  own  name,  without  being  obliged  to  have 
recourse  to  that  of  the  first  bidder;  and  those  who  take 
the  precaution  to  procure  a  transfer  in  due  course  of  law, 
will  be  preferred  to  others  whose  equity  may  be  prior  in  point 
of  time,  but  who  have  failed  to  secure  it  by  the  proper  legal 
formalities.  The  Commercial  Bank,  etc.,  v.  Kortright,  22  Wend. 
354;  Delafield  v.  The  State  of  Illinois,  26  Wend.  192." 

The  foregoing  has  an  important  bearing  upon  the  question 
Under  examination,  for  it  settles  that  a  person  who  has  the  legal 
title  to  a  promissory  note  holds  it  freed  from  all  equities  in  favor 
of  third  persons.  As  we  have  seen,  it  was  held  by  this  court,  in 
Stoner  v.  Brown,  supra,  that  the  indorsement  of  a  promissory 
note  vested  the  legal  title  in  the  assignee.  By  the  indorsement 
of  the  note  in  suit,  the  legal  title  was  vested  in  the  appellant, 
but  the  legislature,  in  the  above  quoted  section,  has  provided 
that  he  took  it  subject  to  such  set-off  and  defences  as  the 
makers  could  have  made  if  sued  by  the  payees.  What  defence 
could  the  makers  have  made  if  sued  by  the  payees?  They 
could  not  have  set  up  an  equity  in  favor  of  a  third  party. 
The  condition  of  the  appellant  is  better  than  that  of  the  payee 
would  have  been.  By  the  investment  of  his  money  in  the 
purchase  of  the  note  he  became  the  equitable  owner,  and  by 
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the  indorsement  of  the  note  he  acquired  the  legal  title.  Noth- 
ing is  better  settled  than  that  a  mere  equity  can  not  prevail 
against  the  legal  title.  Equities  being  equal,  the  law  must 
prevail.  Judson  v.  Corcoran,  supra.  The  effect  of  the  deci- 
sion in  the  present  case  is,  that  the  assignee,  by  indorsement 
of  a  promissory  note,  takes  it  subject  to  the  latent  equities  in 
favor  of  a  third  person,  of  which  he  had  no  notice.  I  do  not 
believe  it  is  the  law.  I  think  the  legislature  has  gone  far 
enough  when  it  provided  that  the  assignee  shall  take  subject 
to  a  set-off  and  defence  in  favor  of  the  maker  against  the 
original  payee  or  assignor.  I  do  not  believe  we  have  the 
power  to  impose  additional  burdens  to  those  fixed  by  the  leg- 
islature. 

The  most  of  the  cases  cited  in  the  opinion  of  the  majority 
of  the  court  relate  to  the  sale  of  personal  property  and  the 
equitable  assignment  of  choses  in  action.  In  my  opinion,  the 
judgment  of  the  court  below  should,  for  the  reasons  stated,  be 
reversed,  with  directions  to  render  judgment  in  favor  of  the 
appellant  upon  the  special  findings  of  the  jury. 


Ryoes  et  al.  v.  King. 

¥r±CT10E.— -Judgment  by  Consent— Appearance  by  Attorney. — Where  a  judg- 
ment purports  to  have  been  rendered  by  agreement  of  the  parties,  made  by 
their  counsel,  and  without  service  of  summons,  the  defendant  can  not,  on 
appeal  to  the  Supreme  Court,  question  the  authority  of  counsel  to  appear 
for  him,  without  having  first  sought  relief  in  the  court  below. 

From  the  Monroe  Common  Pleas. 

P.  (7.  Dunning  and  A.  Ryorsy  for  appellants. 

Downey,  J. — In  this  case  the  transcript  of  the  record 
shows  the  filing  of  a  complaint  upon  a  promissory  note,  by 
the  appellee  against  the  appellants,  on  the  22d  day  of  March, 
1872.     There  is  in  the  transcript  the  following : 
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"  We,  Alfred  Kyors  and  James  W.  Cookerly,  the  within 
named  defendants,  hereby  enter  our  appearance  to  the  within 
action,  hereby  waiving  the  issuing  of  process  and  the  service 
of  process,  and  hereby  enter  our  appearance  to  said  action,  as 
we  might  or  could  if  duly  served  with  due  process  of  law, 
this  22d  day  of  March,  1872."     Signed  by  the  defendants. 

Afterward,  on  the  8th  day  of  April,  1872,  being  the  seventh 
judicial  day  of  the  term  of  the  court,  this  order  was  made : 

"  Come  now  the  parties  by  their  counsel,  and  by  agree- 
ment of  parties,  judgment  is  to  be  rendered  in  this  cause,  in 
favor  of  the  plaintiff  and  against  the  defendants,  for  the  sum 
of  three  hundred  and  ten  dollars  and  fifty  cents.  It  is  there- 
fore considered  by  the  court  that  the  plaintiff,  David  H. 
King,  recover  of  the  defendants,  Alfred  Eyors  and  James 
W.  Cookerly,  the  sum  of  three  hundred  and  ten  dollars  and 
fifty  cents,  the  amount  agreed  upon  by  the  parties  herein,  as 
also   his  costs  and  charges   herein  laid  out  and  expended, 

assessed  at dollars,  all  collectible  without  valuation 

or  appraisement  laws." 

The  following  errors  are  assigned  in  this  court : 

1.  The  court  erred  in  taking  cognizance  of  said  cause,  no 
summons  having  been  issued,  etc. 

2.  In  assuming  jurisdiction  of  the  cause,  the  record  show- 
ing that  no  such  action  had  been  legally  commenced. 

3.  In  rendering  judgment  in  the  cause,  there  being  at  the 
time  no  action  in  said  court  between  the  appellants  and  the 
appellee. 

4.  Because  the  record  does  not  show  said  judgment  to  have 
been  rendered  by  the  agreement  of  the  parties,  through  their 
counsel,  and  fails  to  show  who  appellants'  counsel  were,  or 
that  said  counsel  were  properly  and  legally  authorized  to  make 
such  agreement,  or  appear  in  said  cause  on  appellants'  behalf, 
as  required  by  the  law  of  this  State. 

According  to  the  former  decisions  of  this  court,  the  objec- 
tion urged  against  the  judgment  can  not  be  originally  made 
in  this  court,  but  should  be  first  presented  to  the  court  in 
which  the  judgment  was  rendered ;  and  an  appeal  taken  to  this 
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court,  without  having  first  moved  in  the  matter  before  the 
court  where  the  judgment  was  rendered,  has  been  dismissed. 
Jarrett  v.  Andrews,  19  Ind.  403 ;  Dougherty  v.  Andrews,  19 
Ind.  406.  Following  these  authorities  we  must  dismiss  the 
appeal. 

The  appeal  is  dismissed,  with  costs. 


Fisher  v.  Hamilton. 

Practice. — Demurrer, — Harmless  Error, — A  defendant  can  not  be  harmed 
by  sustaining  a  demurrer  to  a  paragraph  of  his  answer,  where  the  evi- 
dence admissible  thereunder  is  admissible  under  a  remaining  paragraph 
of  the  answer. 

Same. — The  delivery  of  a  promissory  note  being  an  essential  part  of  its 
elocution,  in  an  action  on  a  note,  the  sustaining  of  a  demurrer  to  a  para- 
graph of  answer  denying  its  delivery  can  not  harm  the  defendant  where 
there  remains  a  paragraph  of  general  denial  of  the  execution  of  the  note 
sworn  to. 

Motion  fob  New  Trial.— "  Error  of  law  occurring  at  the  trial,"  is  too 
general  and  indefinite  as  a  statement  of  a  cause  in  a  motion  for  a  new 
trial 

From  the  Shelby  Common  Pleas. 

E.  17.  Davis  and  O.  Wright,  for  appellant. 

G.  H.  Voss,  B.  F.  Davis,  and  J.  A.  Hobnan,  for  appellee. 

Downey,  J. — There  are  three  errors  properly  assigned  in 
this  case : 

1.  Sustaining  the  demurrer  of  the  plaintiff  to  the  first  par- 
agraph of  the  answer  of  the  defendant. 

2.  Sustaining  the  demurrer  of  the  plaintiff  to  the  second 
paragraph  of  the  answer. 

3.  Refusing  to  grant  the  defendant  a  new  trial. 

The  action  was  by  the  appellee  against  the  appellant,  and 
was  upon  a  promissory  note  made  by  the  defendant  to  the 
plaintiff,  on  the  9th  day  of  September,  1867,  for  four  hundred 
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dollars,  at  six  months,  payable  at  the  banking  house  of  the 
plaintiff,  in  ShelbyviJlc,  Indiana. 

The  averments  in  the  first  and  second  paragraphs  of  the 
answer  of  the  defendant  amount  to  a  denial  of  the  delivery 
of  the  note  by  .the  defendant.  The  fourth  paragraph  of  the 
answer  was  a  general  denial  of  the  execution  of  the  note, 
sworn  to  by  the  defendant.  As  the  question  relating  to  the 
delivery  of  the  note,  which  was  an  essential  part  of  the  act 
of  execution,  was  fully  involved  in  the  issue  on  the  fourth 
paragraph,  the  sustaining  of  the  demurrers  to  the  first  and 
secoad  paragraphs  could  not  have  harmed  the  defendant,  and 
can  not  be  a  cause  for  reversing  the  judgment.  Authorities 
on  this  point  are  not  deemed  necessary. 

If  there  is  any  question  as  to  the  effect  of  the  first  and  sec- 
ond paragraphs  of  the  answer,  and  if  it  should  be  claimed  that 
they  are  answers  of  want  of  consideration,  still,  as  the  third 
paragraph  of  the  answer  was  a  paragraph  alleging  in  general 
terms  a  want  of  consideration,  the  same  rule  would  apply. 

A  trial  by  jury  having  terminated  in  a  verdict  for  the  plain- 
tiff for  three  hundred  and  fifty  dollars,  the  defendant  moved 
for  a  new  trial  for  these  reasons : 

1.  The  verdict  is  not  sustained  by  sufficient  evidence. 

2.  It  is  contrary  to  law. 

3.  Error  of  law  occurring  at  the  trial. 

4.  Error  in  the  assessment  of  the  amount  of  the  recovery, 
the  same  being  too  large. 

The  overruling  of  this  motion,  which  is  the  third  error 
assigned,  is  the  only  remaining  question  for  consideration. 

We  can  not,  in  view  of  the  evidence  given,  disturb  the 
judgment  for  lack  of  evidence  to  sustain  the  verdict.  Nothing 
is  urged  under  the  second  cause  for  a  new  trial.  Counsel 
argue  questions  concerning  the  rejection  of  evidence  offered 
by  the  defendant,  and  also  concerning  the  instructions  of  the 
court,  but  these  were  not  mentioned  in  the  motion  as  causes 
for  a  new  trial,  and  can  not,  therefore,  be  considered  by  us. 

The  third  reason  stated,  that  is,  "  error  of  law  occurring  at 
the  trial,"  is  entirely  too  general  and  indefinite  to  enable  us 
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to  consider  any  question  under  it.  There  is  no  ground,  that 
we  can  see,  for  the  statement  that  the  damages  were  excessive, 
and  this  ground  is  not  urged  in  the  brief  of  counsel  for 
appellant. 

The  judgment  is  affirmed,  with  costs. 


*♦• 


The  Fobt  Wayne,  Jackson,  and  Saginaw  Railroad 

Co.  v.  McDonald. 

Contract. — Pleading. — A  complaint  in  the  general  form  for  work  and  labor 
done  is  not  demurrable  because  it  sets  out  the  manner  of  the  employ- 
ment and  the  character  of  the  work  done  with  unnecessary  particularity, 
when  the  facts  stated  do  not  show  a  special  contract,  or  increase  the  liabil- 
ity of  the  defendant  beyond  such  general  employment. 

Ajbsignment  of  Errors. — To  enable  the  Supreme  Court  to  review  ques- 
tions of  evidence,  the  overruling  of  a  motion  for  a  new  trial  must  be 
assigned  as  error. 

From  the  Allen  Common  Pleas. 

J.  Morris  and  W.  H.  Withers,  for  appellant. 
8.  E.  Sinclair,  W.  G.  Colerick,  and  H.  Colerich,  for  appel- 
lee. 

Biddle,  J. — Suit  by  the  appellee  against  the  appellant.  The 
complaint  contains  two  paragraphs.  The  first  paragraph  is  for 
work  done  on  the  appellant's  line  of  railroad,  specially  stated ; 
the  second  paragraph  is  for  work  done,  money  paid,  and 
money  had  generally. 

Separate  demurrers  to  each  count  were  filed  and  overruled, 
and  exceptions  taken.    Answer : 

1.  General  denial.  s 

2.  Payment. 

3.  Payment  by  a  third  person. 

4.  That  the  liability  to  the  appellee,  if  any,  was  not  doe 
Vol.  XLVULL— 16 
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from  the  appellant  alone,  but  from  appellant  and  one  Thomas 
Groce. 

Replies  in  denial  to  the  second  and  third  paragraphs  of 
answer,  and  demurrer  to  the  third  paragraph,  which  was  sus- 
tained by  the  court,  and  exceptions  taken.  A  trial  by  jury 
was  waived,  and  the  cause  submitted  to  the  court. 

The  appellant  requested  the  court  to  state  in  writing,  first, 
the  finding  of  facts,  and  then  the  conclusions  of  law  upon 
them,  which  was  done  as  follows : 

"  1.  The  court  finds  from  the  evidence  that  the  defendant, 
by  their  agent,  H.  H.  Smith,  president  of  said  company, 
employed  the  plaintiff  to  do  the  work  mentioned  in  the  com- 
plaint, and  to  use  the  means  necessary  to  push  the  said  work 
through  to  an  early  completion. 

"  2.  The  court  further  finds  that  the  plaintiff  entered  upon 
the  prosecution  of  said  work  under  such  employment,  and 
worked  and  labored  in  the  prosecution  of  the  same  forty-five 
days,  and  that  his  work  was  worth,  as  charged  in  his  bill  of 
particulars,  four  dollars  per  day. 

"  3.  That  the  team  of  said  plaintiff  worked  in  the  prosecu- 
tion of  said  work  forty-four  and  a  half  days,  and  was  worth 
four  dollars  per  day. 

"  4.  That  plaintiff  expended  in  the  prosecution  of  said  work, 
and  incurred  personal  liabilities  on  the  same,  at  the  instance 
of  said  agent  of  the  defendant,  to  the  amount  of  three  hundred 
and  fifty-eight  dollars  and  thirty-eight  cents. 

"  5.  The  court  further  finds  that  the  plaintiff  received  on 
account  of  said  work,  for  which  the  defendant  is  entitled  to 
credit,  the  sum  of  eighty-five  dollars. 

"6.  The  court  further  finds  that  the  law  arising  upon  the 
facts  so  found  by  the  court  entitles  the  plaintiff  to  recover  of 
and  from  the  defendant  the  sum  of  six  hundred  and  fifty-eight 
dollars  and  thirty-eight  cents. 

"  7.  The  court  finds  for  the  plaintiff,  and  assesses  his  dam- 
ages in  the  sum  of  six  hundred  and  fifty-eight  dollars  and 
thirty-eight  cents."  i 
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The  appellant  excepted  to  the  conclusion  of  the  law  as 
stated  by  the  court. 

Causes  were  filed,  and  a  motion  for  a  new  trial  made,  which 
was  overruled,  and  exception  taken.  Judgment  on  the  find- 
ings, and  appeal  to  this  court. 

The  errors  assigned,  stated  in  brief,  are  as  follows : 

1.  Overruling  demurrer  to  first  paragraph  of  complaint. 

2.  Overruling  demurrer  to  second  paragraph  of  complaint. 

3.  In  finding  the  appellant  liable  for  appellee's  expenses, 
etc. 

4.  Suppressing  parts  of  a  certain  deposition. 

5.  Refusing  to  find  the  facts  and  the  law  separately. 

6.  Finding  facts  not  in  the  issues. 

7.  Error  in  conclusions  of  law. 

8.  Rendering  judgment  for  the  appellee  and  against  the 
appellant. 

There  was  no  error  in  overruling  the  demurrer  to  the  first 
paragraph  of  the  complaint.  It  is  good  for  work  done.  There 
are  some  allegations  in  it  showing  how  the  appellee  came  to 
be  engaged  to  do  the  work,  and  averring  that  the  earth  under 
one  of  the  fills  sank  down,  and  setting  forth  interruptions  by 
the  appellant,  whereby  the  work  was  embarrassed ;  but  as 
these  do  not  show  a  special  contract  or  increase  the  liability, 
they  may  be  treated  as  surplusage. 

The  appellant  abandons  the  demurrer  to  the  second  para- 
graph of  complaint,  and  very  properly. 

We  see  no  objection  to  the  fourth  finding,  as  numbered 
above.  The  amounts  expended  and  liabilities  incurred  by 
the  appellee,  when  done  at  the  instance  of  the  appellant  by  her 
agent,  fall  within  the  claim  made  by  the  complaint. 

The  fourth  assignment  of  error  raises  no  question  before  us. 
To  enable  us  to  review  questions  of  evidence,  the  overruling 
of  the  motion  for  a  new  trial  should  have  been  assigned  as 
error.    This  has  not  been  done. 

It  does  not  appear  to  us  that  the  fifth  assignment  of  error 
exists  in  fact    We  think  the  court  did  find  the  law  and  facts 
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separately,  as  shown  by  the  findings  and  the  statement  of  the 
law  arising  thereon. 

Nor  does  it  appear  to  us  that  the  court  found  any  facts  out- 
side of  the  issues  formed  by  the  pleadings,  as  alleged  in  the 
sixth  assignment. 

There  is  no  error  in  the  seventh  assignment.  We  are  not 
aware  of  any  law  that  could  arise  on  the  findings  of  the  facts 
by  the  court,  except  that  which  declares  the  liability  of  the 
appellant. 

There  i8  notiung  whatever  in  the  eighth  assignment  of 
errors.  No  other  judgment  was  applicable,  under  the  law,  to 
the  findings,  than  the  judgment  the  court  rendered. 

There  is  no  error  in  the  record. 

The  judgment  is  affirmed,  with  five  per  cent,  damages. 


48    £44 
180    666 


Bronson  v.  Alexander  et  al. 

Prombboby  Note. — Indoner. — A  party  who  places  his  name  on  the  back 
of  a  promissory  note,  payable  in  a  bank  of  this  State,  before  its  indorse- 
ment by  the  payee,  is  prima  facie  to  be  regarded  and  treated  as  an  indoner, 
and  will  be  discharged  from  liability  if  not  duly  notified  of  the  dishonor 
of  the  note. 


From  the  Johnson  Circuit  Court. 

J*.  If.  Overtired  and  A.  B.  Hunter;  for  appellant. 
8.  P.  Oyler  and  D.  Howe,  for  appellees. 

Downey,  J. — Suit  by  the  appellant  against  the  appellees, 
on  a  promissory  note  dated  March  17th,  1869,  at  twelve 
months,  payable  in  bank. 

It  is  alleged  in  the  complaint,  that  Armstrong  Alexander, 
William  S.  Ragsdale,  and  James  M.  Alexander,  the  defend- 
ants, on,  etc.,  made  their  joint  and  several  promissory  note, 
signed  by  the  said  Armstrong  Alexander  on  the  face,  and  by 
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said  defendants  Bagsdale  and  James  M.  Alexander  on  the  back 
thereof,  and  then  and  there  delivered  the  same  to  Ely  M. 
Bronson,  and  thereby  promised,  etc.;  that  afterward  Ely  M. 
Bronson  assigned  said  note  by  indorsement  to  defendants 
Payne  and  Baldwin;  and  that  afterward  said  Payne  and 
Baldwin  assigned  the  note  by  delivery  to  the  plaintiff. 

A  copy  of  the  note  is  filed  with  the  complaint  and  made 
part  of  it,  and  it  is  averred  that  the  note  remains  unpaid. 
Payne  and  Baldwin  are  made  defendants  to  answer  as  to  their 
interest  in  the  note.  Judgment  by  default  was  rendered 
against  Armstrong  Alexander,  and  Payne  and  Baldwin  also 
made  default.  A  general  denial  and  several  special  paragraphs 
of  answer  were  filed  by  Bagsdale  and  James  M.  Alexander. 
The  issues  were  tried  by  the  court,  and,  by  request  of  the 
plaintiff,  the  court  made  and  signed  a  special  finding,  and 
stated  his  conclusions  of  law  as  follows : 

"  The  note  was  given  for  money  loaned  to  Armstrong  Alex- 
ander by  the  payee  of  the  note.  The  note  was  executed  and 
delivered  by  Armstrong  Alexander  when  he  received  the 
money  from  the  payee  for  which  it  was  given,  but  with  the 
understanding  that  Armstrong  Alexander  was  to  get  another 
name  or  names  on  the  note  immediately  or  very  soon  there- 
after. In  pursuance  of  this  understanding,  the  signatures  of 
James  M.  Alexander  and  said  Ragsdale,  on  the  back  of  the 
note,  were  obtained  under  the  following  circumstances :  The 
payee  of  the  note  and  Armstrong  Alexander  went  to  the 
defendant  James  M.  Alexander,  and  Armstrong  Alexander 
said  that  he  had  got  some  money  of  the  payee,  and  wanted 
said  James  to  indorse  the  note.  Brqpson,  the  payee,  said, c  Yes, 
I  let  you  both  have  some  money,  and  I  thought  it  was  but 
right  to  have  some  one  go  on  the  note/  Said  James  M.  Alex- 
ander asked  them  where  they  wanted  his  name,  and  they  said 
on  the  back  of  the  note,  and  he  so  signed  his  name.  The 
payee  of  the  note  and  Armstrong  Alexander  then  went  to  the 
office  of  the  defendant  Ragsdale,  and  said  Alexander  handed 
the  note  to  Bagsdale  and  asked  him  to  '  indorse '  it,  and  he 
tigned  his  name  on  the  back  thereof.    When  James  M.  Alex- 
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ander  put  his  name  on  the  note,  there  was  no  other  name  oa 
the  back  of  it,  and  when  Bagsdale  put  his  name  on  the  note 
there  was  no  other  name  on  the  back  than  that  of  said  James 
M.  Alexander.  Said  James  M.  Alexander  and  said  Bagsdale 
had  no  notice  or  information  that  the  note  was  unpaid  until 
April,  1871. 

"  Upon  the  foregoing  facts,  this  court  finds  the  law  to  be, 
that  said  James  M.  Alexander  and  William  S.  Ragsdale  are 
not  liable  on  said  note  as  makers  thereof,  and  not  liable  in 
this  action."    Judgment  accordingly. 

The  question  presented  by  the  assignment  of  errors  is  as  to 
the  correctness  of  the  conclusions  of  law.  It  may  be  that  it 
would  have  been  a  better  rule  to  hold,  that  persons  placing 
their  names  on  the  back  of  a  note,  before  its  indorsement  by 
the  payee,  should  be  conclusively  held  as  makers.  But  such 
is  not  the  rule  as  held  by  this  court.  On  the  contrary,  the 
rule  here  is,  that  they  are  prima  facie  to  be  regarded  and 
treated  as  indorsers.  Houston  v.Bruner,  39  Ind.  376 ;  Drake 
v.  MarUe,  21  Ind.  433 ;  Sill  v.  Leslie,  16  Ind.  236 ;  Snyder 
v.  Oatinan,  16  Ind.  265 ;  Vore  v.  Hurst,  13  Ind.  551 ;  JRoi- 
erts  v.  Masters,  40  Ind.  461. 

There  is  nothing  in  the  special  finding  tending  in  the  least 
to  show  that  the  defendants  James  M.  Alexander  and  William 
S.  Bagsdale  intended  to  become  liable  otherwise  than  as 
indorsers.  As  indorsers  they  were  discharged  for  want  of 
notice  of  the  dishonor  of  the  paper.  Hence,  the  conclusions 
of  the  court  were  correct. 

The  judgment  is  affirmed,  with  costs. 


Webb  v.  Cutsinger  et  al. 

Tobhfike. — Ad  of  1865. — iTywnction. — Where  the  person  appointed,  under 
the  fourth  section  of  the  act  of  March  6th,  1865,  in  relation  to  the  organ- 
ization of  turnpike  companies,  to  estimate  the  work  and  audit  the  amount 
of  each  owner's  tax,  does  not  take  an  oath  as  required  by  said  section,. 
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the  collection  of  the  tax  assessed  against  a  land-owner  may  be  enjoined 
lor  this  reason. 

From  the  Johnson  Circuit  Court. 

8.  P.  Oyler  and  D.  Howe,  for  appellant. 

Pettit,  J. — This  suit  was  brought  by  the  appellant  against 
Cutsinger,  as  treasurer  of  the  county,  and  fourteen  others, 
who  claimed  to  be  a  gravel  road  company,  organized  under  the 
act  of  March  6th,  1865,  3  Ind.  Stat.  534,  to  restrain  and 
enjoin  the  collection  of  an  assessment  against  the  lands  of  the 
plaintiff. 

After  portions  of  the  complaint  had  been  stricken  out,  a 
demurred  for  want  of  sufficient  facts  was  sustained  to  it,  and 
the  correctness  of  this  ruling  is  the  only  question  we  need 
notice. 

The  complaint  explicitly  alleges  that  the  person  appointed 
to  estimate  the  work  and  audit  the  amount  of  each  owner's  tax, 
etc.,  was  not  sworn  and  took  no  oath  as  is  required  by  the 
fourth  section  of  the  above  cited  act.  The  demurrer  admits 
this  to  be  true,  and  this  omission  to  take  the  oath  renders  his 
acts  void  and  is  fatal  to  the  right  of  the  appellees  to  collect 
the  tax.     The  appellees  have  furnished  us  no  brief. 

The  judgment  is  reversed,  at  the  costs  of  the  appellees,  with 
instructions  to  overrule  the  demurrer  to  the  complaint. 


Briggs  v.  Daugherty  et  al. 

Pabtkebship. — Suit  Between  Partners.-- Under  the  code,  one  partner  cannot 
me  his  co-partner  to  recover  an  indebtedness  of  the  latter  to  the  former 
growing  out  of  the  partnership  transactions,  until  the  affairs  of  the  firm 
have  been  closed  up,  and  its  debts  have  been  paid.  The  case  made  must  be 
inch  as  would  formerly  have  called  for  the  interposition  of  a  court  of  equity. 

• 

From  the  Warren  Circuit  Court. 


48    247 
139    182 
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J.  H.  Brown  and  J.  Harper 9  for  appellant. 
Jf.  Milford,  for  appellees. 

Downey,  J. — The  appellees  sued  the  appellant,  alleging  In 
their  complaint,  that  on  or  about  the  1st  day  of  April,  1870, 
the  plaintiffs  and  the  defendant  entered  into  a  partnership,  for 
the  purpose  of  buying  and  selling  cattle  and  hogs  and  all  other 
kinds  of  stock ;  that  by  the  terms  of  said  arrangement  the 
plaintiffs  were  to  furnish  the  necessary  funds  for  the  purchase 
of  stock,  and  aid  in  purchasing  the  same ;  that  the  defendant 
was  to  pay  interest  at  the  rate  of  ten  per  cent,  per  annum  on 
half  the  capital  invested  as  aforesaid,  and  pay  back  to  plain- 
tiflfe  all  funds  and  moneys  furnished  him  by  them,  and,  in  case 
of  success  in  said  enterprise,  the  defendant  was  to  have  one- 
half  of  the  profits,  and,  in  case  of  loss,  the  defendant  was  to 
bear  one-half  and  the  plaintiffs  the  other  half  thereof;  that 
under  said  arrangement,  the  plaintiffs  and  defendant  purchased 
and  shipped  to  New  York  and  elsewhere  and  sold  large  num- 
bers of  hogs,  cattle,  and  other  stock,  to  the  amount  of  sixty- 
five  thousand  dollars,  from  said  1st  day  of  April,  1870,  to  Jan- 
uary 1st,  1871 ;  that  the  result  of  said  partnership  was  a  loss; 
that  defendant  is  indebted  to  the  plaintiffs,  by  reason  of  said 
partnership  transaction,  in  the  sum  of  fifteen  hundred  dollars, 
an  itemized  statement  of  which  partnership  transaction  is  filed 
with  and  made  part  of  the  complaint,  and  also  an  itemized  state- 
ment of  the  account  between  the  defendant  and  the  plaintiffs 
for  money  and  property  furnished  to  the  defendant  by  the 
plaintiffs,  which  shows  the  true  balance  due  to  the  plaintiffs. 
-They  pray  judgment  for  fifteen  hundred  dollars. 

One  of  the  errors  assigned  calls  in  question  the  sufficiency 
of  the  complaint.  Counsel  for  appellant  urge  several  objec- 
tions to  the  complaint. 

1st  It  is  alleged  that  it  does  not  show  that  the  plaintiffs 
performed  all  the  conditions  of  the  contract  on  their  part 

2d.  It  does  not  appear  that  the  plaintiffs  have  paid  the 
alleged  losses  on  account  of  which  they  seek  to  recover. 

3d.  If  the  action  is  to  recover  ten  per  cent,  interest  on  one- 
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half  of  the  capital  invested,  that  no  written  agreement  is  set 
forth  by  which  the  defendant  agreed  to  pay  the  same. 

A  more  general  objection  to  the  complaint  occurs  to  us, 
which  probably  embraces  all  those  urged  by  counsel.  It  is 
clear  that  at  law,  under  the  former  practice,  the  action  would 
not  lie,  as  one  or  more  of  the  partners  could  not  sue  the  other 
or  others,  at  law,  on  account  of  the  unliquidated  accounts  of 
the  partnership,  except,  perhaps,  in  the  action  of  account, 
which  was  never  in  use  in  this  State.  Witt  v.  Bird,  7  Blackf. 
258. 

It  is  also  clear,  that  in  equity  there  would  have  been  no 
remedy  upon  the  facts  disclosed  in  the  complaint.  Courts  of 
equity  would  only  under  special  circumstances  entertain  a  suit 
to  settle  the  accounts  of  a  subsisting  and  undissolved  partner- 
ship. Mr.  Stoey  says,  the  courts  of  equity  "  are  not  inclined 
to  decree  an  account,  unless  under  special  circumstances,  if 
there  is  not  an  actual  or  contemplated  dissolution,  so  that  all 
the  afiairs  of  the  partnership  may  be  wound  up/'  1  Story 
Eq.  Jur.,  sec.  671. 

It  does  not  appear  that  a  dissolution  of  the  partnership  has 
taken  place  in  this  case,  or  that  it  is  contemplated. 

In  Page  v.  Thompson,  33  Ind.  137,  where  one  partner  had 
sued  another  to  recover  his  share — one-third — of  the  amount 
which  the  defendant  owed  the  firm,  where  the  partnership 
business  had  ceased,  but  the  affairs  of  the  partnership  were  yet 
unsettled,  Frazer,  J.,  after  referring  to  some  of  the  cases  in  this 
court,  since  the  adoption  of  the  code,  said :  "  These  cases  go 
simply  to  the  point  that  the  former  rule,  that  one  partner 
could  not  sue  his  co-partner  at  law,  to  recover  his  share  of  the 
partnership  property  or  assets,  until  the  partnership  had  been 
adjusted,  could  have  no  application  under  the  code ;  and  for 
the  plain  reason  that  by  the  code  we  have  but  one  form  of 
action,  which  embraces  all  that  was  formerly  comprehended 
both  by  actions  at  law  and  suits  in  equity.  In  equity  a  part- 
ner oould  sue  his  co-partner  and  obtain  an  adjustment  of  the 
partnership  afiairs,  and  thus  recover  his  whole  interest  therein. 
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He  can  do  the  same  thing  under  the  code,  but  the  action  does 
not  thereby  become  an  action  at  law ;  nor  can  the  suit  be  main- 
tained unless  the  case  made  by  the  pleadings  and  proofs  is 
such  as  would  formerly  have  called  for  the  interposition  of  a 
court  of  equity.  It  is,  as  formerly,  an  appeal  to  the  power  of 
a  court  of  chancery,  and  the  case  will  fail  if  it  be  not  such  as 
gives  a  right  to  invoke  that  power. 

"  It  is  a  misapprehension  that  the  cases  cited  are  to  the  effect 
that  under  the  code  a  suit  may  be  maintained  which  must  for- 
merly have  failed,  both  at  law  and  in  equity.  We  never  meant 
to  say  so.  This  suit  was  to  recover  a  debt  due  from  one  part- 
ner to  the  firm.  It  was  partnership  assets,  and  as  such  must 
be  primarily  applied  to  the  payment  of  the  partnership  debts. 
The  plaintiff  had  no  right  either  at  law  or  in  equity  to  put  any 
part  of  it  in  his  private  pocket,  until  the  creditors  of  the  firm 
were  satisfied.  It  cannot  be  useful  to  cite  authorities  in  support 
of  so  plain  a  proposition."  Hendry  v.  Hendry,  32  Ind.  349,  is 
in  accord  with  the  foregoing  authorities;  and  see  Irish  v.  Snd- 
son,  16  Ind.  365,  and  Smith  v.  Hazelton,  34  Ind.  481. 

It  does  not  appear  in  the  case  under  consideration  that  the 
debts  of  the  partnership  are  paid,  and  that  the  amount  alleged 
to  be  due  from  the  defendant  may  not  be  necessary  to  discharge 
them.  Until  the  aflairs  of  the  firm  are  closed  up  and  its  debts 
paid,  the  individual  members  of  the  partnership  have  no  right 
to  a  share  of  the  assets. 

There  are  other  questions  presented,  but  as  the  judgment 
must  be  reversed  for  the  reason  stated,  we  need  not  examine 
them. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded. 
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The  State, ex  eel.  Ryan,*.  Stevens et ai* 

Frpm  the  Randolph  Circuit  Court. 

J.  W.  Ryan,  S.  Colgrove,  T.  F.  Colgrove,  J.  E.  Nejf,  and  J. 
S.  Engle,  for  appellant. 

E.  L.  Watson  and  L.  J.  Monks,  for  appellees. 

Worden,  J. — There  are  several  other  persons  besides  Ste- 
vens who  should  have  been  named  in  the  assignment  of  errors 
as  appellees.  The  appellees  have  filed  a  motion  to  dismiss  the 
appeal  on  this  ground,  and  the  motion  will  have  to  be  sus- 
tained.   The  first  rule  of  this  court  has  not  been  complied  with* 

The  appeal  is  dismissed. 


Jackson  v.  The  State. 

Criminal  Law. — OircuU  Court. — Affidavit— A  prosecution  for   a 
meanor  commenced  in  the  circuit  court  by  affidavit  without  an  informa- 
tion can  not  be  sustained. 

From  the  Switzerland  Circuit  Court. 

J.  A.  Works,  J.  D.  Works,  -and  W.  M.  Smith,  for  appellant. 
J.  C.  Denny,  Attorney  General,  and  C  A.  Bushirk,  Attor- 
ney General,  for  the  State. 

Biddle,  J. — State  prosecution  commenced  in  the  circuit 
court,  by  affidavit  without  an  information,  for  obstructing  a 
highway.     Motion  to  quash  the  affidavit  overruled,  exception. 
Trial  and  conviction.     Motion  for  a  new  trial  overruled,  and* 
exception.     Appeal. 

In  the  case  of  Byrne  v.  The  State,  47  Ind.  120,  it  was  held 
that  a  prosecution  for  a  misdemeanor,  commenced  in  the  cir- 
cuit court  by  affidavit  without  an  information,  could  not  be 
sustained.     According  to 'that  decision,  this  case  is  erroneous* 

The  judgment  is  reversed,  cause  remanded,  with  instructions 
to  sustain  the  motion  to  quash  the  affidavit. 
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Evidence. —  Variance. — Promxnory  Not*.— Suit  by  the  payee  against  the 
maker  on  a  promissory  note  signed  with  the  initials  of  the  Christian 
names  of  the  maker.  The  complaint  alleged  the  execution  of  the  note  by 
the  defendant,  and  a  copy  of  the  note  was  filed  with  the  complaint 
Answer :   General  denial,  and  payment 

Held,  that  the  note  so  signed  was  admissible  in  evidence,  and  that  its  admis- 
sion did  not  constitute  a  variance.  The  rule  stated  in  Louden  v.  Watp6U> 
1  Ind.  319,  is  not  applicable  under  our  present  statute. 

From  the  Putnam  Circuit  Court 

F.  T.  Brown  and  T.  Hanna,  for  appellants. 
D.  E.  WiUicwMon  and  A.  Baggy,  for  appellee. 

Downey,  J. — This  was  an  action  by  the  payee  against  the 
makers  of  a  promissory  note.  Two  of  the  makers,  in  signing 
the  note,  used  the  initials  only  of  their  first  and  middle  names. 
The  complaint  alleged  the  execution  of  the  note  by  the 
defendants,  without  stating  in  what  form.  A  copy  of  the 
note  was  filed  with  and  made  part  of  the  complaint.  The 
answer  was : 

1.  A  general  denial. 

2.  Payment. 

One  of  the  defendants  set  up  that  he  was  surety  for  the 
other  defendants,  and  the  appropriate  order  was  made  at  the 
rendition  of  the  judgment,  in  his  favor.  Reply  by  denial  to 
the  second  paragraph  of  the  answer.  Trial  by  the  court, 
finding  for  the  plaintiff,  motion  for  a  new  trial  overruled,  and 
final  judgment. 

There  is  an  attempt  to  assign  eleven  errors.  Two  out  of 
the  number  are  in  proper  form.    They  are : 

1.  Overruling  the  demurrer  to  the  complaint 

2.  Refusing  to  grant  a  new  trial. 

The  complaint  is  unexceptionable.  It  is  admitted  to  be 
good  by  counsel  for  the  appellant  in  their  brief.  This  should 
settle  that  question. 

It  is  claimed  that  there  is  a  variance  between  the  note 
offered  in  evidence  and  that  declared  on,  and  that  the  evidence 
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is  insufficient,  because  it  was  not  stated  in  the  complaint  that, 
as  to  two  of  the  defendants,  it  was  executed  by  them  by  using 
their  initials  instead  of  their  names  in  full,  and  because  the  name 
of  one  of  them  "  was  written  on  the  printed  lines  at  the  bottom 
of  note." 

Upon  the  question  of  variance,  etc.,  counsel  refer  to  Lou- 
den v.  Waipole,  1  Ind..  319.  The  rule  laid  down  in  the  case 
cited  is  not  applicable  under  our  present  statute.  Hcefgan  v. 
Harrison,  7  Ind.  594;  Hauler  v.  Hays,  11  Ind.  338 ;  Hunty. 
Baymond,  11  Ind.  215 ;  Boron  v.  Crosby,  12  Ind.  634 ;  Farley 
▼.  Harvey,  14  Ind.  377 ;  Muirhead  v.  Snyder,  4  Ind.  486. 

The  merits  of  the  objection  that  the  name  of  one  of  the 
defendants  "  was  written  on  the  printed  lines  at  the  bottom  of 
the  note,"  are  not  apparent  to  us.  Counsel  for  appellants 
express  fears  that,  on  account  of  the  variance,  their  clients 
may  be  compelled  to  pay  the  note  a  second  time.  Judging 
from  the  character  of  some  of  the  objections  urged  by  the 
appellants,  we  would  rather  conclude  that  the  payment  of  the 
note  the  first  time  is  what  they  more  particularly  seek  to 
avoid. 

The  judgment  is  affirmed,  with  ten  per  cent,  damages  and 
costs. 


Winchel  *.  Sumjvan. 

From  the  Grant  Circuit  Court. 

G.  W.  Harvey,  for  appellant. 

J.  Van  Devanter  and  J*.  F.  McDowell,  for  appellee.  - 

Worden,  J. — "Winchel  sued  Sullivan  before  a  justice  of 
the  peace  and  obtained  judgment.  Afterward,  an  execution 
issued  on  the  judgment  was  returned  not  satisfied,  And  that 
the  defendant  had  scheduled  his  property  as  exempt  from  exe- 
cution.   The  justice  certified  that  the  plaintiff  had  filed  with 
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him  "  the  necessary  affidavit  to  entitle  him  to  a  writ  of  gar- 
nishment against  the  P.,  C.*&  St.  L.  R.  W.  Co."  Proceedings 
were  then  had  against  the  Pittsburg,  Cincinnati,  and  St.  Louis 
Railway  Co.,  and  a  judgment  rendered  in  favor  of  the  plain- 
tiff against  the  company  for  thirty-six  dollars  and  ninety-five 
cents,  and  against  Sullivan  for  costs. 

Both  Winchel  and  Sullivan  appealed.from  this  judgment  to 
the  circuit  court.  In  the  latter  court,  Winchel  dismissed  his 
appeal.  The  defendant  moved  to  dismiss  the  cause  for  the 
following  reasons,  viz, : 

"  1.  The  justice  of  the  peace  had  no  jurisdiction. 

"  2.  The  affidavit  is  not  sufficient. 

"  3.  There  is  no  complaint. 

"  4.  There  is  no  sufficient  complaint." 

The  court  sustained  this  motion,  and  the  plaintiff  excepted. 

There  is  no  affidavit  or  complaint  of  any  kind  in  the  record. 
In  their  absence,  we  must  presume  in  favor  of  the  action  of 
the  court  below.  If  the  affidavit  was  not  sent  up  by  the  jus- 
tice with  the  other  papers  in  the  cause,  a  rule  on  him  might 
have  been  taken  to  send  it  up.  But  no  motion  for  such  pur- 
pose was  made  by  the  plaintiff.  From  all  that  is  before  us, 
we  can  not  say  that  the  court  below  erred. 

The  judgment  below  is  affirmed,  with  costs. 


Turner  et  al.  v.  Horton. 

From  the  Jackson  Circuit  Court. 

B.  M.  Patrick,  W.  W.  Herod,  and  F.  Winter,  for  appellants. 
E.  C.  Dcoore,  for  appellee. 

Downey,  J. — There  is  no  assignment  of  errors  in  this  case. 
The  appeal  is  dismissed,  at  the  costs  of  the  appellants. 
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Augustine  t>.' Rigdon. 

Circuit  Court. — Thirty-third  Circuit, — Statute  Construed, — Under  the  act  of 
the  General  Assembly,  approved  March  9th,  1875,  constituting  Whitley 
and  Kosciusko  counties  the  Thirty-third  Judicial  Circuit,  the  circuit  court 
of  Kosciusko  county  was  properly  in  session  on  March  15th,  1875. 

From  the  Kosciusko  Circuit  Court. 

W.  S.  Marshall,  for  appellant. 
J.  L.  Ayres,  for  appellee. 

Biddle,  J. — On  the  15th  day  of  March,  1875,  the  appel- 
lant, who  was  the  defendant  below,  moved  the  court  to  con- 
tinue the  cause,  upon  the  ground  that  there  was  no  law 
authorizing  the  holding  of  the  Kosciusko  Circuit  Court  on  that 
day.  The  court  overruled  the  motion.  A  trial  was  had,  and 
judgment  was  rendered  against  the  appellant,  from  which  he 
appeals  to  this  court. 

The  only  error  assigned  is  the  overruling  of  the  appellant's 
motion  to  continue  the  cause. 

An  act  was  passed  and  approved  March  6th,  1873,  by  the 
thirty-fourth  section  of  which  the  counties  of  Marshall,  Kos- 
ciusko, and  Fulton  were  constituted  the  Thirty-third  Judicial 
Circuit.  By  the  thirty-ninth  section  of  the  same  act,  the  coun- 
ties of  Alien  and  Whitley  constituted  the  thirty-eighth  cir- 
cuit. The  time  fixed  for  holding  the  courts  in  the  thirty-third 
circuit  were,  in  the  county  of  Marshall  on  the  first  Monday  in 
February,  the  fourth  Monday  in  April,  the  first  Monday  in 
September,  and  the  third  Monday  in  November,  of  each  year ; 
and  in  the  county  of  Kosciusko,  Qn  the  Mondays  succeeding 
the  courts  in  the  county  of  Marshall;  declaring  that  the  courts 
in  Marshall  county  should  continue  three  weeks,  and  in  Kos- 
ciusko county  four  weeks.  By  this  act,  the  Kosciusko  Circuit 
Court  would  commence  on  Monday,  the  22d  day  of  February, 
1875,  and  continue  four  weeks,  which  would  extend  the  term 
to  Saturday,  the  20th  day  of  March,  1875,  inclusive. 

An  act  was  approved  March  9th,  1875,  by  the  second  seo- 
tion  of  which  the  thirty-fourth  section  of  the  act  of  March 
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6th,  1873,  was  made  to  read  as  follows,  to  wit:  "That  the 
counties  of  Kosciusko  and  Whitley  shall  constitute  the  thirty- 
third  circuit." 

By  the  act  of  March  9th,  it  was  declared  that  the  court  in 
Whitley  should  be  held  on  the  first  Monday  in  February, 
the  fourth  Monday  in  April,  the  first  Monday  in  September, 
and  the  third  Monday  in  November,  of  each  year;  and  in 
the  county  of  Kosciusko  on  the  Mondays  succeeding  the 
courts  in  the  county  of  Whitley ;  and  fixing  the  length  of  the 
terms  in  Whitley  county  at  three  weeks,  and  in  Kosciusko 
county  at  seven  weeks. 

By  this  act,  the  Kosciusko  Circuit  Court  would  commence 
on  Monday,  the  22d  day  of  February,  1875,  and  continue 
seven  weeks,  which  would  extend  the  term  to  Saturday,  the 
10th  day  of  April,  1875,  inclusive.  The  act  of  March  9th, 
1875,  took  effect,  by  its  own  terms,  from  and  after  its  passage. 
It  will  be  seen  that  both  of  these  acts  cover  the  15th  day  of 
March,  1875.  -  The  Kosciusko  Circuit  Court,  therefore,  could 
be  legally  held  on  that  day,  under  either  of  them,  if  the  other 
was  not  in  force ;  but  as  sees.  34  and  39  of  the  act  of  March 
6th,  1873,  were  repealed  by  the  act  of  March  9th,  1875,  it  fol- 
lows that  the  Kosciusko  Circuit  Court,  on  the  15th  day  of 
March,  1875,  was  properly  held  under  the  latter  act.  The 
court  committed  no  error,  therefore,  in  overruling  the  motion 
for  a  continuance. 

The  judgment  is  affirmed. 


Mobley  et  ajl.  v.  Slonaker. 

From  the  Kosciusko  Circuit  Court. 

CL  Clemans,  for  appellants. 

J.  H.  Carpenter  and  W.  S.  Marshall,  for  appellee. 
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Downey,  J. — It  is  assigned  as  error  in  this  case  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  Counsel  for  appellant  cites  authorities  to  show 
that  the  question  as  to  the  sufficiency  of  the  facts  stated  in 
the  complaint  to  constitute  a  cause  of  action  may  be  raised  in 
this  court,  although  there  was  no  demurrer  to  the  complaint 
in  the  court  below. 

Counsel  is  clearly  right  in  this  position.  The  objection  to 
the  complaint  mainly  relied  upon,  however,  in  the  brief  of 
counsel  is,  that  there  is  another  person  who  should  have  been 
united  with  Slonaker,  the  appellee,  in  bringing  the  action.  This 
question  does  not  go  to  the  sufficiency  of  the  facts  stated 
in  the  complaint.  It  is  a  defect  of  parties,  and  is  an  objection 
which  is  waived  unless  taken  by  demurrer  or  answer.  2  G. 
&  H.  81,  sec.  54. 

We  have  examined  the  complaint,  and  think  that,  as  the  action 
originated  before  a  justice  of  the  peace,  where  less  particular- 
ity is  necessary  in  pleading  than  in  the  circuit  court,  it  is  suf- 
ficient. 

The  judgment  is  affirmed,  with  ten  per  cent,  damages  and 
costs. 


Abboghast  et  al.  v.  Hanes. 

From  the  Warren  Circuit  Court. 

M.  MUford,  for  appellants. 

J*.  M.  Rabb}  J.  W.  Sutton,  and  F.  W.  Sutton,  for  appellee. 

Pettit,  J. — This  was  an  action  of  replevin  by  the  appellee 
against  the  appellants. 

The  only  question  raised  in  this  court  by  the  assignment  of 
errors  is  as  to  the  sufficiency  of  the  evidence.  We  have 
read  and  considered  it  in  foil,  and  think  it  not  only  justified,, 
but  required  the  verdict  and  judgment  below. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellants. 
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Bush  t>.  The  Groveb  and  Bakeb  Sewing  Machine  Com- 
pany. 

From  the  Marion  Superior  Court. 

V.  Carter,  for  appellant. 

8.  Qaypool  and  W.  A.  Ketcham,  for  appellee. 

Downey,  J. — The  record  in  this  case  does  not  show  that 
any  errors  were  assigned  in  the  general  term  of  the  superior 
court.  We  can,  therefore,  decide  nothing.  Wilson  v.  Har- 
rison, 44  Ind.  468.  • 

The  judgment  is  affirmed,  with  five  per  cent,  damages  and 
costs. 


Griffin  v.  The  State. 

124  bS|  Pleading. — Complaint  on  Forfeited  Recognizance. — A  complaint  on  a  forfeited 

recognizance  of  bail,  which  does  not  show  that  a  charge  was  made  against 
the  principal  before  the  recognizance  was  taken,  or  state  before  whom  it 
was  entered  into,  is  bad  on  demurrer.  The  subsequent  finding  of  an 
indictment  will  not  aid  a  recognizance  not  good  at  the  time  it  was  taken. 

From  the  Jefferson  Circuit  Court. 

J".  L.  Wilson  and  E.  R.  Wilson,  for  appellant. 
J".  C.  Denny,  Attorney  General,  for  the  State. 

Bh>dle,  J. — The  complaint  in  this  case  sets  out  a  recogni- 
zance entered  into  by  James  Griffin  and  William  Griffin,  con- 
ditioned that  William  Griffin  would  appear  before  the  judge 
of  the  Jefferson  Circuit  Court  on  the  first  day  of  its  next  term, 
to  answer  the  Stat$  of  Indiana  on  a  charge  of  larceny,  with  an 
averment  that  William  Griffin  at  the  next  term  of  the  said 
court  was  indicted  for  larceny,  and,  failing  to  appear  and 
answer  said  charge,  both  the  Griffins  were  defaulted.  Breach, 
that  William  Griffin  did  not  appear,  etc. 
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A  demurrer  to  the  complaint  by  James  Griffin,  for  want  of 
sufficient  facts,  was  overruled,  exception  taken,  answer  filed, 
trial  by  the  court,  finding  and  judgment  against  James  Griffin, 
and  appeal  to  this  court. 

There  was  a  return  of  "  not  found  n  as  to  William  Griffin, 
and  no  appearance  on  his  behalf. 

Proper  errors  are  assigned. 

The  complaint  is  insufficient.  It  does  not  aver  any  charge 
made  against  William  Griffin  before  the  recognizance  was 
taken,  nor  before  whom  it  was  entered  into.  The  recogni- 
zance is  without  any  basis,  as  far  as  the  complaint  shows.  The 
finding  of  the  indictment  subsequently  will  not  aid  it.  It 
must  be  shown  to  have  been  good  at  the  time  it  was  taken* 
The  demurrer  should  have  been  sustained.  Hawkins  v.  The 
State,  24  Ind.  288 ;  The  Stale  v.  Gachenheimer,  30  Ind.  63 ;  and 
Eannum  v.  The  State,  38  Ind.  32. 

Judgment  reversed ;  cause  remanded,  with  instructions  to 
sustain  the  demurrer  to  the  complaint,  and  for  further  pro- 
ceedings. 


SUMNEB  ETALV.  DUNKIN. 

► 

From  the  Putnam  Circuit  Court. 

S.  Glaypool  and  L.  P.  Oiapin,  for  appellants. 
C  G  Matson,  for  appellee. 

Downey,  J. — When  the  trial  is  by  the  court,  and  there  is 
a  special  finding,  according  to  sec.  341,  p.  207,  2  G.  &  H.,  with 
conclusions  of  law,  and  no  exception  is  taken  to  such  conclu- 
sions of  law,  the  question  as  to  their  correctness  or  incorrectness 
is  not  reserved  so  as  to  be  decided  by  this  court.  The  Mont- 
morency Gravel  Road  Go.  v.  Roch,  41  Ind.  263. 

The  judgment  is  affirmed,  with  costs. 
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Whittlesey  v.  Heberer. 

Prdtcipax  and  Sueett. — To  an  action  on  a  joint  and  several  promissory 
note,  the  defendant  answered,  that  he  signed  it  as  surety  of  B.  who  had 
since  died,  leaving  an  ample  estate  for  the  payment  of  all  his  debts ;  that 
defendant  had  notified  the  payee  in  writing  to  institute  an  action  upon 
the  note ;  but  that  he  had  negligently  failed  to  bring  suit  on  said  note 
against  the  estate  of  B.  and  had  made  no  effort  to  collect  it  from  said 
estate. 

Held,  that  the  answer  was  bad.  Conceding,  without  deciding,  that  a  surety 
could  require  the  creditor  to  proceed '  against  the  estate  of  a  deceased 
principal,  the  answer  should  have  shown  that  the  estate  was  situated  in 
this  State,  and  that  administration  had  been  had  upon  such  estate. 

Presumption. — It  may  be  presumed,  where  the  contrary  does  not  appear, 
that  a  contract  sued  on  in  this  State  was  made  here,  but  there  is  no  pre- 
sumption that  a  deceased  person  died  in  this  State,  or  that  his  estate  is 
within  its  jurisdiction. 

From  the  Marion  Superior  Court. 

8.  R.  Downey y  for  appellant. 

M.  G.  McLain  and  J.  P  Baker,  for  appellee. 

Wobden,  J. — Action  by  the  appellee  against  the  appellant 
on  a  joint  and  several  promissory  note,  payable  to  the  plaintiff 
and  executed  by  the  defendant  and  one  H.  W.  Bippus,  the 
death  of  Bippus  being  averred.  Judgment  for  the  plaintiff. 
The  defendant  answered  as  follows : 

"  Second.  For  further  answer,  the  defendant  says  that  the 
note  sued  on  was  executed  by  Henry  W.  Bippus  as  principal, 
and  that  this  defendant,  at  the  request  of  Bippus,  signed  the 
same  as  his  surety,  and  not  otherwise ;  that  no  part  of  the  con- 
sideration thereof  was  received  by  him ;  that  the  said  Henry 
"W.  Bippus  has  since  died,  leaving  an  ample  estate  for  the  pay- 
ment of  all  his  debts ;  that  the  plaintiff  negligently  delayed 
the  collection  of  said  note,  and  by  his  own  want  of  diligence 
has  so  far  failed  to  take  the  necessary  steps  to  make  his  claim 
of  the  assets  of  said  estate;  that  on  the  29th  day  of  August, 
1873,  the  defendant,  by  notice  in  writing,  required  the  plain- 
tiff to  forthwith  institute  an  action  upon  said  note ;  but  he  says 
that  he  did  not  proceed  immediately  to  bring  his  action  upon 
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said  note  against  the  estate  of  said  Bippus,  and  prosecute  the 
same  to  judgment  and  execution ;  and  further,  that  he  has  not 
since  instituted  proceedings  against  said  estate  or  made  any 
proper  effort  to  collect  said  note  of  said  estate;  wherefore," 
etc. 

A  demurrer  for  want  of  sufficient  facts  was  sustained  to  this 
paragraph  of  the  answer,  and  the  defendant  excepted.  This 
ruling  presents  the  only  question  for  consideration  here. 

We  are  of  opinion  that  the  ruling  was  correct.  "We  have 
-the  following  statutory  provision,  2  G.  &  H.  306 : 

"  Sec.  672.  Any  person  bound  as  surety  upon  any  contract 
in  writing  for  the  payment  of  money,  or  the  performance  of 
any  act,  when  the  right  of  action  has  accrued,  may  require, 
by  notice  in  writing,  the  creditor  or  obligee  forthwith  to  insti- 
~tute  an  action  upon  the  contract. 

"Sec.  673.  If  the  creditor  or  obligee  shall  not  proceed 
^within  a  reasonable  time  to  bring  his  action  upon  such  con- 
tract, and  prosecute  the  same  to  judgment  and  execution,  the 
surety  shall  be  discharged  from  all  liability  thereon." 
'  There  are  other  provisions  of  the  statute  requiring  that  when 
judgment  is  rendered  against  principals  a^d  sureties,  the  ques- 
tion of  suretyship  being  settled,  the  execution  shall  be  levied 
upon  the  property  of  the  principal  before  that  of  the  surety. 
The  evident  purpose  of  the  provision  authorizing  the  surety  to 
give  the  creditor  notice  to  sue  was,  that  the  debt  might  be 
made  of  the  principal  while  he  was  solvent  and  able  to  pay, 
and  the  surety  thereby  saved  from  loss  on  account  of  his  sure- 
tyship. 

We  need  not  decide  in  this  case  whether  a  creditor  would 
in  any  case,  upon  notice  from  the  surety,  be  required  to  pur- 
sue the  estate  of  a  deceased  principal,  in  order  to  preserve  the 
liability  of  the  surety.  But  conceding,  without  deciding,  that 
in  a  proper  case  he  would  be  required  to  do  so,  still  the  para- 
graph of  answer  in  question  is  defective.  The  creditor  could 
not  be  required  to  go  out  of  the  State  to  sue  the  principal. 
Bawe  v.  Btichtd,  13  Ind.  381. 

It  appears  from  the  answer  that  Bippus  left  an  estate  suffi- 
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cient  for  the  payment  of  all  his  debts.  But  it  does  not  appear 
where  he  died,  or  where  that  estate  is  situate.  It  may  be  pre- 
sumed, when  a  contract  is  sued  upon  in  this  State,  that  it  was 
made  in  this  State,  the  contrary  not  appearing.  But  there  is 
no  presumption  arising  from  the  fact  that  a  man  is  dead,  that 
he  died  in  this  State.  It  does  not  appear  that  Bippus  ever 
lived  in  the  State,  and  there  is  no  presumption  that  he  died 
here.  Nor  is  there  any  presumption  that  his  estate  or  any 
part  of  it  is  situate  here. 

Again,  it  does  not  appear  from  the  answer,  even  if  we  were 
to  presume  that  Bippus  died  and  left  an  estate  in  Indiana, 
that  administration  has  been  had  upon  his  estate.  Until  an 
executor  or  administrator  was  appointed,  the  plaintiff  could 
not  well  proceed  against  the  estate,  unless  he  took  the  admin* 
istration  upon  himself,  which  we  think  he  was  not  required  to 
do.  There  is  not  enough  alleged  in  the  answer  to  show  that 
the  plaintiff  was  guilty  of  any  dereliction  in  not  proceeding 
against  the  estate  of  Bippus. 

The  judgment  below  is  affirmed,  with  costs. 


Brenner  t>.  Brenner  et  al. 

Statute  of  Frauds. — Contract  in  Consideration  of  Marriage, — Divorce. — 
Alimony. — A  wife  obtained  a  divorce  from  her  husband  and  also  a  judg- 
ment for  alimony.  Afterward,  the  parties  remarried,  the  judgment  being 
unpaid.  They  were  again  divorced,  and  alimony  was  granted  the  wife  a 
second  time.  The  husband,  after  the  second  divorce,  filed  his  com- 
plaint to  enjoin  the  collection  of  the  first  judgment,  on  the  grounds,  first, 
that  the  judgment  plaintiff  agreed,  in  consideration  that  he  would 
remarry  her,  she  would  release  said  judgment;  second,  that  the  judgment 
was  satisfied  by  the  second  judgment  for  alimony,  the  court  having  then 
made  a  thorough  investigation  of  his  ability  to  pay. 

Heldj  that  the  promise  to  release  the  first  judgment  in  consideration  of  the 
remarriage  was  void  by  the  statute  of  frauds,  because  not  in  writing. 

Mddf  also,  that  there  was  nothing  in  the  second  ground  inconsistent 
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with  the   idea  that  the  defendant  was   liable  upon   the  first  judg- 
ment. 


From  the  Spencer  Circuit  Court. 

jE7.  JR.  Hatfield,  X  W.  Laird,  and  S.  R.  Dovmey,  for  appel- 
lant 

C  L.  Wedding  and  G.  L.  Reinhard,  for  appellees. 

Downey,  J. — This  was  an  action  to  enjoin  the  collection 
of  a  judgment  in  favor  of  the  appellee  Dorothea  Brenner 
against  the  appellant.  The  other  defendants  were  the  clerk, 
who  had  issued  an  execution  on  the  judgment,  and  the  sheriff, 
who  was  about  to  collect  the  same. 

So  many  of  the  facts  as  it  is  necessary  to  state  may  be 
given  as  follows : 

On  the  29th  day  of  December,  1843,  Charles  P.  Brenner 
and  Dorothea  Brenner  were  married.  At  the  March  term, 
1871,  of  the  circuit  court,  they  were  divorced,  and  she  was 
allowed  alimony  in  the  sum  of  eighteen  hundred  dollars. 
Three  hundred  dollars  of  the  amount  was  paid.  The  parties 
then  again  intermarried.  At  the  May  term,  1872,  of  the 
common  pleas,  they  were  again  divorced,  and  she  was  allowed 
fourteen  hundred  dollars  alimony.  It  is  now  insisted  by  the 
appellant  that  he  should  not  pay  the  first  judgment  for  ali- 
mony, and  the  reasons  why,  as  stated  in  the  complaint,  are : 

1.  That  she  agreed  that  if  he  would  again  marry  her  she 
would  release  him  from  the  payment  of  the  same. 

2.  That  the  judgment  was  satisfied  by  the  second  judgment, 
the  court  having  then  made  a  thorough  investigation  of  the 
plaintiff's  ability  and  means  with  which  to  pay. 

As  to  the  first  ground,  we  think  the  case  of  Flenner  v. 
Flenner,  29  Ind.  564,  is  in  point,  and  requires  us  to  decide  it 
against  the  appellant.  As  to  the  second,  we  think  there  is 
nothing  in  the  fact  that  the  court  inquired  into  the  means  of 
the  appellant  and  his  ability  to  pay,  inconsistent  with  the  idea 
that  he  was  liable  for  and  must  pay  the  first  judgment.  It 
does  not  appear  that  the  court  may  not  have  made  the 
amount  of  the  alimony,  on  granting  the  second  divorce,  less 
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than  it  would  have  been  made  had  the  appellant  not  been  lia- 
ble to  pay  the  first  judgment. 

Another  question  is  as  to  the  authority  of  the  court  to  try 
and  dispose  of  the  cause.  An  affidavit  for  a  change  of  venue 
from  the  judge  had  been  filed  by  the  appellant,  -and  the  cause 
was,  by  agreement  of  the  parties,  set  down  for  trial  before  an 
attorney  of  the  court,  having  the  necessary  qualifications  and 
being  duly  sworn.  The  record  shows  that  the  cause  was  sub- 
mitted to  the  court  on  a  motion  to  dissolve  the  temporary 
injunction  which  had  been  granted,  and  to  dismiss  the  action, 
and  that  this  motion  was  sustained. 

The  bill  of  exceptions  does  not  show  on  what  grounds  the 
court  acted  in  dismissing  the  action.  We  think  no  objection 
can  now  be  made,  if  there  ever  was  any,  to  the  authority  of 
the  court  to  hear  and  decide  the  case. 

The  judgment  is  affirmed,  with  costs. 


The  Mutual  Benefit  Life  Insurance  Co.  v.  Cannon. 

Life  Ixsubaxce. — PoUcy. — Consideration, — A  policy  of  life  insurance  recited 
the  consideration  to  be  a  certain  sum  of  money  then  and  there  paid,  and 
a  like  amount  to  be  paid  annually,  on  a  designated  day,  to  the  insurance 
company. 

Held,  that  the  consideration  was  sufficiently  stated.  It  was  not  necessary  to 
set  out  the  accruing  obligations,  if  any  such  were  separately  given. 

Same. — Preliminary  Declaration. — It  is  not  necessary  that  the  "declaration" 
of  the  party  in  whose  favor  a  policy  issues  should  be  made  an  exhibit  to 
a  complaint  on  such  policy.  Such  declaration  is  not  the  foundation  of 
the  action. 

Practice. — Defective  Copy. — Amendment. — In  a  complaint  on  a  policy  of 
insurance,  the  copy  of  the  policy  set  out  was  neither  signed  nor  counter- 
signed, but  it  was  amended  on  the  trial  according  to  the  original  policy. 

Held,  that  the  amendment  was  properly  allowed,  and  if  the  copy  as  filed  was 
fatally  defective,  the  amendment  cured  the  defect  and  also  the  error  of 
overruling  a  demurrer  to  the  complaint. 

&AME.—Strikmy  out  Bedundomt  Pleading.— It  is  not  error  to  strike  out  a  par- 
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agraph  of  answer  and  an  interrogatory  filed  therewith,  if  the  matters 
alleged  in  such  paragraph  are  admissible  in  evidence  under  a  remaining 
paragraph  of  the  answer. 

Same. — Interrogatories. — Interrogatories  filed  with  an  answer  should  be  struck 
out  when  not  relevant  to  any  issue  made  by  the  pleadings. 

Life  Insurance. — Statement  of  Applicant. — Warranties, — Answers  given  in 
an  application  for  life  insurance  by  the  party  whose  life  it  is  sought  to 
insure,  touching  his  past  and  present  condition  of  health,  are  warranties, 
and  it  is  unimportant  whether  or  not  the  party  for  whose  benefit  the  policy 
issues  knowB  such  answers  to  be  false. 

Same. — Interrogatories  to  Jury. — Answers  to, — The  answer  of  the  jury  to  an 
interrogatory  as  to  the  existence  of  certain  supposed  facts  was :  "  The 
weight  of  the  evidence  justifies  the  jury  in  answering  no." 

Held,  that  the  answer  was  sufficient. 

•Same. — The  jury  was  required  to  answer,  whether  the  party  insured  by  a 
life  policy  had  not,  within  a  designated  period,  had  a  certain  disease  for 
which  he  received  medical  treatment.  The  answer  was :  "  He  may  have 
received  medical  treatment  for  that  disease,  but  we  believe  if  he  did  he 
received  treatment  for  a  disease  he  did  not  have." 

Held,  that  the  answer  was  equivalent  to  saying  that  the  jury  did  not  believe 
that  the  insured  received  such  treatment  for  that  disease;  and  that  the 
answer,  though  informal,  was  substantially  good. 

Same. — Life  Insurance. — Evidence. — Medical  Examiner. — Certificate. — The  cer- 
tificate of  the  physician  who  examined  the  party  whose  life  was  insured 
is  admissible  in  evidence,  where  he  acted  by  the  consent  of  both  parties, 
although  he  was  not  the  regular  examining  physician  of  the  insurance 
company. 

Agent. — Admissions  by. — It  is  not  error  to  admit  in  evidence  the  declara- 
tions of  the  agent  of  an  insurance  company  against  his  principal,  in  refer- 
ence to  the  subject-matter  in  controversy,  where  there  is  evidence  tending 
to  prove  that  such  declarations  were  within  the  scope  of  his  agency. 

Practice. — Striking  out  Interrogatories  to  Jury. — An  interrogatory  to  a  jury 
may  properly  be  struck  out  by  the  court,  the  answer  to  which  could  be  a 
decision  only  as  to  a  part  of  the  evidence,  and  which  decision  either  way 
would  not  control  a  general  verdict 

Same. — Instructions  to  Jury. — It  is  not  error  to  refuse  an  instruction  asked, 
when  the  same  ground  is  covered  by  other  instructions  given. 

Appeal. — Supreme  Court — Bute  of  Decision. — To  justify  the  reversal  of  a 
case,  it  must  be  clearly  wrong  in  law,  or  clearly  against  fact  When 
merely  doubtful,  not  contrary  to  law  or  fact,  it  must  be  held  as  settled. 

From  the  Floyd  Circuit  Court. 

0.  V.  Hawk,  J.  H.  Stotsenburg,  and  T.  M.  Brown,  for  appel- 
lant. 
J.  S.  Davis  and  A.  Dowling,  for  appellee. 
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Biddle,  J. — Suit  on  life  policy.  Emily  J.  Cannon,  on  the 
1st  day  of  July,  1868,  being  desirous  of  effecting  an  insurance 
on  the  life  of  her  husband,  John  R.  Cannon,  for  her  own  ben- 
efit, made  a  "  declaration  "  accordingly  to  the  Mutual  Benefit 
Life  Insurance  Company,  agreeing  therein  that  the  answers 
of  said  John  R.  Cannon,  and  those  of  his  physician  and  friend, 
should  be  the  basis  of  the  contract  between  herself  and  the 
company ;  and  that  if  any  untrue  or  fraudulent  allegation  was 
contained  in  those  answers  or  in  her  "  declaration,"  all  moneys 
which  were  paid  to  said  company  on  account  of  assurance 
made  in  consequence  thereof  should  be  forfeited  for  the  bene- 
fit of  the  company. 

The  questions,  among  others,  put  by  the  company  to  John 
R.  Cannon,  and  the  answers  thereto,  were  as  follows : 

"  Ques.  10.  Has  the  party  had,  since  childhood,  disease  of 
the  heart,  rupture,  fits,  dropsy,  liver  complaint,  bilious  colic, 
rheumatism,  gout,  habitual  cough,  bronchitis,  asthma,  spit- 
ting of  blood,  consumption,  paralysis,  apoplexy,  insanity,  fistula, 
ulcers,  or  disease  of  the  kidneys  or  bladder,  and  which? 

"Ans.  No. 

"  Ques.  11.  Has  the  party  had  any  sickness  within  the  last 
ten  years?  if  so,  what? 

"  Ans.  Erysipelas,  in  1863 ;  severe  cold  this  spring. 

"  Ques.  12.  Has  the  party  now  any  disease  or  disorder?  if 
so,  what  ? 

"  Ans.  No. 

"  Ques.  15.  Has  any  company  declined  to  insure  the  party? 
if  so,  what  company,  when,  and  for  what  reason  ? 

"Ans.  No." 

The  question,  among  others,  put  to  Peleg  M.  Wilcox,  the 
examining  physician,  concerning  John  R.  Cannon's  condi- 
tion, and  the  answer  to  it,  were  as  follows: 

"  Ques.  4.  Has  he  at  any  time  had  apoplexy,  insanity, 
rheumatism,  gout,  dropsy,  bilious  colic,  palsy,  symptoms  of 
the  disease  of  the  heart,  liver,  or  kidneys,  aneurism,  rupture, 
spitting  of  blood,  asthma,  chronic  cough,  affection  of  the  lungs- 
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or  other  viscera,  varicose  or  other  ulcers,  or  any  organic  dis- 
ease? 

a  Answer.  No." 

These  were  the  only  questions  and  answers  put  specially  in 
issue. 

The  pleadings  were  as  follows :  Complaint.  Demurrer  to 
the  complaint  for  want  of  sufficient  facts  overruled.  Excep- 
tion. 

Answer :     1.  General  denial. 

2.  That  Emily  J.  Cannon  applied  to  the  company  to  obtain 
a  policy  on  the  life  of  John  R.  Cannon ;  that  she  made  her 
"declaration"  accordingly,  and  answered  certain  questions 
therein ;  that  John  R.  Cannon  made  answers  to  questions  10, 
11, 12,  and  15,  as  above;  that  Peleg  M.  Wilcox,  the  examin- 
ing physician,  made  answer  to  question  4,  as  above;  that 
Georgo  H.  Deval,  the  friend  of  John  R.  Cannon,  made  answers 
to  certain  questions ;  that  it  was  agreed  that  said  "  declara- 
tion," questions,  and  answers  should  be  the  basis  of  the  con- 
tract of  insurance ;  that  the  principal  office  of  said  company 
is  in  the  city  of  Newark,  and  State  of  New  Jersey ;  that  the 
company  relied  on  said  statements  and  answers  as  the  basis 
and  warranty  of  said  contract ;  that  the  answers  of  John  R. 
Cannon  to  questions  10,  11, 12,  and  15  were  untrue;  that 
the  answer  of  Peleg  M.  Wilcox  to  question  4  was  untrue, 
stating  wherein ;  all  of  which  is  formally  alleged,  with  proper 
negatives. 

3.  Similar  to  2,  except  that  it  omits  question  15  and  Can- 
non's answer  thereto,  and  question  4,  with  Wilcox's  answer, 
and  alleges  that  Cannon  well  knew  that  his  answers  to  ques- 
tions 10,  11,  and  12  were  false. 

4.  Substantially  the  same  as  the  third,  with  the  allega- 
tion that  the  answers  to  questions  10,  11,  and  12  were 
u  false  and  fraudulent,"  by  which  the  appellant  was  deceived. 

With  the  fourth  paragraph  there  was  also  filed  an  interrog- 
atory; which  paragraph  and  the  interrogatory,  on  motion  and 
over  objection,  were  stricken  out  by  the  court  Excep- 
tion. 
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Replies  in  denial  were  filed  to  the  second  and  third  para- 
graphs of  answer. 

Upon  these  issues  the  cause  was  tried  by  a  jury.  General 
verdict  for  appellee  for  ten  thousand  six  hundred  and  seventy- 
seven  dollars  and  fifty  cents,  and  answers  to  special  interrog- 
atories 3  and  5.  Motion  by  appellant  for  fuller  answers  to  inter- 
rogatories 3  and  5.  Objection.  Overruled.  Exception.  Motion 
for  new  trial.  Overruled.  Motion  in  arrest  of  judgment 
Overruled.     Exceptions.    Judgment  on  the  verdict.    Appeal. 

The  errors  assigned  are  : 

1.  Overruling  appellant's  motion  to  have  the  complaint 
made  more  specific. 

2.  Overruling  the  demurrer  to  the  complaint. 

3.  Striking  out  the  fourth  paragraph  of  answer. 

4.  Striking  out  the  interrogatory  filed  with  the  fourth  par- 
agraph of  answer. 

5.  Refusing  to  require  the  jury  to  more  fully  answer  inter- 
rogatories 3  and  5,  propounded  to  them. 

6.  Overruling  the  motion  for  a  new  trial. 

In  support  of  the  first  assigned  error,  it  is  insisted  that  the 
consideration  for  the  policy  is  not  sufficiently  set  forth  in  the 
complaint.  The  language  is,  "  in  consideration  of  the  sum  of 
three  hundred  and  eighty-seven  dollars  in  money  then  and 
there  paid  to  her,  and  a  like  amount  to  be  paid  to  her  annually  on 
the  1st  day  of  July  in  every  year,"  etc.  This  is  substantially  in 
the  words  of  the  policy  and  is  sufficient.  It  was  not  necessary  to 
set  out  the  accruing  obligations,  if  any  such  were  separately 
given.  It  is  also  insisted,  that  the  "  declaration  "  of  Emily  J. 
Cannon  made  to  procure  the  policy  should  have  been  set  forth 
in  the  complaint.  This  paper  was  not  the  foundation  of  the  action, 
and  therefore  need  not  to  have  been  made  an  exhibit.  The 
Commonwealth's  Insurance  Co.  v.  Monninger,  18  Ind.  352. 

In  support  of  the  second  error  alleged  by  the  appellant,  it 
is  insisted  that  the  appellee's  "  declaration  "  was  a  part  of  the 
contract,  and  therefore  should  have  been  alleged  in  the  com- 
plaint. Let  it  be  considered  a  part  of  the  contract — it  was 
not  a  part  which  the  appellee  was  bound  to  aver  in  her  com- 
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plaint.  It  belongs  rather  to  the  defence.  The  paper  was  the 
obligation  of  the  appellee,  and  belongs  properly  to  the  appel- 
lant. The  "declaration"  might  be  useful  as  an  instrument 
of  evidence,  but  it  was  not  necessary  to  make  it  a  part  of  the 
complaint.  It  is  further  shown  that  the  copy  of  the  policy 
made  an  exhibit  in  the  complaint  was  neither  signed  nor 
countersigned.  Assuming  this  to  be  a  fatal  defect  at  the 
time,  it  was  afterward  healed  by  amending  the  exhibit  on  trial, 
according  to  the  original  policy.  There  was  no  error  in  over- 
ruling the  demurrer  to  the  complaint. 

Striking  out  the  fourth  paragraph  of  the  appellant's  answer 
is  insisted  on  as  the  third  error.  We  can  discover  no  substan- 
tial difference  between  the  third  and  fourth  paragraphs  of  the 
answer.  It  was  therefore  no  error  to  strike  out  the  fourth. 
The  same  evidence  could  have  been  introduced  under  either. 

Nor  was  it  error,  as  is  insisted  by  the  fourth  assignment,  to 
strike  out  the  interrogatory  put  to  the  appellee  and  filed  with 
the  fourth  paragraph  of  answer.  The  interrogatory  was  in 
these  words : 

"  At  the  time  of  making  application  for  insurance  with  the 
defendant  upon  the  life  of  said  John  R.  Cannon,  and  at  the  time 
when  the  said  John  R.  Cannon  signed  the  answers  to  inter- 
rogatories, which  appear  in  exhibit  '  B,'  did  you  not  know 
that  the  said  John  R.  Cannon  had  been,  within  six  months 
before  that  time,  affected  with  a  disease  of  the  kidneys,  which 
required  and  received  medical  treatment  ?" 

This  interrogatory  is  not  adapted  to  seek  the  truth  or 
untruth  of  John  R.  Cannon's  answers  made  to  the  appellant. 
It  could  elicit  only  the  appellee's  knowledge  of  the  truth  or 
untruth  of  said  answers.  As  we  hold  the  answers  of  John  R. 
Cannon  to  be  warranties  to  the  appellant  of  the  facts  therein 
stated,  the  appellee's  knowledge  of  their  truth  or  untruth  is 
immaterial.  The  Mutual,  etc.,  Ins.  Co.  v.  Miller,  39  Ind.  475 ; 
Cocks  v.  Izard,  4  Am.  Law  Times  Rep.  68.  The  court  was 
right,  therefore,  in  rejecting  the  interrogatory  as  being  irrel- 
evant to  any  issue  formed  by  the  pleadings.         i 

The  fifth  assigned  error  is  in  refusing  to  require  the  jury  to 
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more  fully  answer  the  third  and  fifth  interrogatories  propound- 
ed to  them,  to  be  answered  with  the  general  verdict.  The 
third  interrogatory  is  in  these  words : 

"  Did  or  did  not  Doctors  Lewis  and  Coleman  Rodgers,  on 
May  16th,  1868,  examine  the  urine  of  said  John  It.  Cannon, 
and  find  it  loaded  with  albumen,  and  containing  fibrinous  casts  ?" 

The  answer  to  which  is  in  these  words ; 

"The  weight  of  the  evidence  justifies  the  jury  in  answer- 
ing no." 

It  was  the  duty  of  the  jury  to  answer  the  question  according 
to  the  weight  of  evidence,  and  they  say  that  tho  weight  of 
evidence  justifies  them  in  answering  no.  We  can  see  no 
objection  to  the  form  of  this  answer. 

The  fifth  question,  with  its  answer,  was  as  follows : 

"Ques.  Within  a  year  prior  to  July  1st,  1868,  did  or  did 
not  the  said  John  R.  Cannon  have  a  disease  of  tho  kidneys, 
for  which,  within  that  period,  he  received  medical  treatment? 

"  Ans.  He  may  have  received  medical  treatment  for  that 
disease,  but  we  believe  if  he  did,  he  received  treatment  for  a 
disease  he  did  not  have." 

This  answer  is  neither  elegantly  nor  tersely  expressed,  but 
we  think  it  is  equivalent  to  saying :  We  believe  he  did  not 
receive  such  treatment  for  a  disease  of  the  kidneys. 

Though  the  answer  is  informal,  we  think  it  is  substantially 
good. 

Overruling  the  motion  for  a  new  trial  is  assigned  as  the 
sixth  error.  It  is  urged  that  the  verdict  is  not  supported  by 
the  evidence.  It  must  be  confessed  that' some  parts  oi  it  are 
in  serious  conflict,  yet  there  is  much  that  harmonizes.  The 
main  question  was  the  bodily  health  and  condition  of  John 
R.  Cannon — a  very  difficult  question— one  that  often  bafiles 
the  widest  experience  and  the  highest  attainments  of  science. 
Learned  doctors  disagreed.  It  is  not  surprising,  then,  that 
there  is  room  for  fair  differences  of  opinion  in  the  most  candid 
minds.  This  degree  of  uncertainty  is  not  sufficient  to.  disturb 
the  findings.  The  verdict  is  not  so  groundless  as  to  btarll* 
the  sense  of  justice. 
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Several  other  points  are  made  under  this  assignment  of 
error.  It  is  contended  that  the  court  below  erred  in  permit- 
ting the  appellee,  upon  the  trial,  to  amend  exhibit  "A"  so  as 
to  conform  to  the  policy.  This  point  was  noticed  incidentally 
in  ruling  upon  the  demurrer  to  the  complaint.  We  think  there 
is  no  error  here.  The  appellant  can  not  complain  of  surprise. 
He  could  have  had  inspection  of  the  original  policy  before 
pleading  or  trial  at  any  time.  "Any  variance  between  any 
pleading  and  copy  of  a  written  instrument  filed,  as  to 
matter  of  description,  or  legal  effect,  may  be  amended  at 
any  time,  as  of  course,  before  judgment,  without  causing  a 
continuance/'  2  G.  &  H.  104,  sec.  78.  Maxwell  v.  Day,  45 
Ind.  509. 

Refusing  to  allow  the  appellant  to  prove  the  locality  of  her 
principal  office,  and  whence  her  policy  issued,  is  claimed 
to  be  error,  but  we  do  not  see  the  validity  of  the  point.  Nor 
was  there  error  in  permitting  the  appellee  to  read  to  the  jury, 
as  evidence,  the  report  of  Dr.  Andrew  Neat,  over  the  appel- 
lant's objection.  Although  Dr.  Neat  was  not  the  regular 
examining  physician  of  the  company,  yet  there  was  evidence 
tending  to  show  that  he  was  adopted  by  both  parties  as  the 
examining  physician  in  this  case ;  and  we  think  it  was  proper 
rebutting  evidence. 

There  was  no  error  in  permitting  the  appellee  to  introduce 
a  certain  conversation  between  the  appellant's  agents.  It  was 
about  the  subject-matter  in  controversy,  and  there  is  strong 
evidence  tending  to  show  that  it  was  within  the  scope  of  their 
agency. 

Nor  was  there  any  error  in  refusing  to  allow  the  appellant 
to  rebut  a  conversation  testified  to  by  Andrew  Neat.  The 
conversation  itself  was  rebutting  evidence. 

The  general  instructions  of  the  appellant  given  to  her 
agents  are  not  binding  on  the  appellee.  There  was,  there- 
fore, no  error  in  refusing  to  allow  them  to  go  to  the  jury. 

It  is  insisted  that  striking  out  interrogatories  1,  2,  4, 
and  6,  propounded  to  the  jury,  over  the  appellant's  objec- 
tions, was  error.    The  questions  are  in  the  following  words: 
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€i  1.  Did  or  did  not  John  R.  Cannon,  the  party  upon  whose 
life  the  risk  was  taken  by  policy  fifty-two  thousand  five 
hundred  and  three,  sued  on  in  this  action,  within  three 
months  prior  to  July  1st,  1868,  consult  Dr.  Lewis  Rodgers 
and  Dr.  Coleman  Rodgers,  of  Louisville,  Kentucky,  as  to  his, 
said  Cannon's,  health  ? 

"2.  Was  such  consultation  had,  and  at  what  particular 
place? 

"  4.  Was  or  was  not  the  said  John  R.  Cannon  informed  by 
said  Dr.  Lewis  Rodgers,  or  by  said  Dr.  Coleman  Rodgers,  on 
May  16th,  1868,  after  an  examination  of  the  said  Cannon's 
urine,  that  he  had  a  disease  of  the  kidneys? 

"  6.  Did  or  did  not  the  said  John  R.  Cannon,  in  the  winter 
of  1867  and  1868,  and  in  the  spring  of  1868,  complain,  in 
the  presence  of  Mrs.  Angeline  Rodgers,  wife  of  John  D. 
Rodgers,  or  in  the  presence  of  said  John  D.  Rodgers,  that  he 
had  a  very  severe  pain  in  his  head,  and  that  he  had  disease  of 
the  kidneys,  and  that  his  kidneys  were  affected?" 

These  interrogatories  do  not  present  questions  vital  to  the 
overthrow  or  establishment  of  a  general  verdict.  They  could 
decide  only  as  to  certain  parts  of  the  evidence.  Their  decision 
either  way  would  not  control  a  general  verdict.  There  was 
no  error  in  this  ruling. 

Under  this  assignment  of  error,  it  is  insisted  that  the  refusal 
of  the  court  to  give  the  following  instructions  to  the  jury 
was  error : 

"  2d  Instruction.  If  you  shall  find,  from  the  proof,  that  the 
answer  of  the  said  John  R.  Cannon  to  the  eleventh  interrog- 
atory, propounded  to  him  in  exhibit  'B/  was  untrue,  in 
this,  that  within  ten  years  before  the  1st  day  of  July,  1868, 
the  said  John  R.  Cannon  had  been  sick  with  a  disease  of  the 
kidneys,  or  with  a  disease  of  the  lungs,  then  you  must  find 
for  the  defendant. 

"  5th  Instruction.  If  you  shall  find  in  this  case,  that  the  said 
John  R.  Cannon,  within  ten  years  before  the  1st  day  of  July,. 
1868,  had  had  dropsy,  or  any  disease  of  the  kidneys,  or  had  been 
sick  within  that  time  with  dropsy,  dyspepsia,  a  disease  of  the 
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kidneys,  or  any  affection  of  the  lungs,  then  you  must  find  for 
the  defendant ;  and  it  will  not  be  material  for  you  to  consider 
whether  John  R.  Cannon  in  fact  died  from  any  of  the  diseases, 
named  in  this  instruction  or  from  some  other  cause." 

The  appellant  insists  that  these  instructions  are  particularly 
applicable  to  question  11  and  the  answer. 

It  will  be  seen  that  question  10  includes  dropsy  and  disease 
of  the  kidneys,  two  of  the  diseases  contemplated  in  the 
instructions  refused.  The  court  instructed  the  jury  in  refer- 
ence to  question  10  and  the  answer  to  it,  that  they  constituted 
a  warranty  of  the  contract  of  insurance,  and  that  if  the  jury 
found  the  said  answer  untrue,  then  they  must  find  for  the 
defendant.  This  instruction  covers  the  same  ground,  as  to 
dropsy  and  disease  of  the  kidneys,  as  that  asked  for  in 
the  instruction  refused.  John  R.  Cannon  nowhere  warrants, 
and  nowhere  says,  that  he  has  not  been  sick  with  dyspep- 
sia, or  disease  of  the  lungs,  within  the  last  ten  years.  The 
effect  of  the  instructions  refused,  if  given,  would  have  been 
to  tell  the  'jury  that  if  John  R.  Cannon  had  been  sick  with 
the  dyspepsia  or  disease  of  the  lungs,  however  slight  or  tem- 
porary the  attack  might  have  been,  within  ten  years,  then 
they  must  find  for  the  defendant.  This  would  have  been 
wrong.    The  instructions  were  rightly  refused. 

The  other  points  made  under  the  sixth  assignment  of  errors 
have  been  already  noticed. 

The  seventh  and  only  remaining  error  assigned  is  over- 
ruling the  motion  in  arrest  of  judgment.  We  have  held  the 
complaint  to  be  good.  The  appellant  has  shown  us  no  ground 
in  support  of  this  assignment,  and  we  have  been  unable  to 
find  any  in  the  record.  For  the  general  principles  decided  in 
this  case,  see  The  Dayton  Insurance  Co.  v.  Kelly,  24  Ohio 
St.  345. 

The  evidence  is  all  before  us.  We  can  find  no  error  in 
feet.    There  is  no  error  in  law. 

The  judgment  is  affirmed,  with  costs,  eta 

Vol.  XLVHI.— 18 
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On  Petition  for  a  Rehearing. 

Beddle,  J. — The  petition  for  a  rehearing  in  this  case  raises 
no  point  which  was  not  fully  considered  before  the  decision 
was  rendered.  We  found  no  difficulty  in  settling  the  law  of 
■  the  case ;  the  uncertainty  lies  in  the  facts.  The  verdict  for 
the  appellee  is  not  completely  satisfactory,  nor  would  it  be,  if, 
on  the  same  evidence,  it  had  been  for  the  appellant.  It  is  not 
the  duty  of  this  court  to  reverse  a  case  merely  because  it  is 
doubtful.  This  would  be  to  allow  the  parties  to  experiment  on 
jury  verdicts  without  any  reasonable  hope  of  a  more  satisfac- 
tory result.  Such  a  practice  would  lead  to  loose  and  ruinous 
litigation.  To  reverse  a  case,  it  must  be  clearly  wrong  in  law, 
or  clearly  against  fact.  When  a  case,  merely  doubtful,  not 
contrary  to  law  or  fact,  as  we  held  this  to  be,  is  once  decided, 
it  must  be  held  as  settled. 

The  petition  for  a  rehearing  is  overruled. 


Buckle  et  ai*  v.  Barbour  et  al. 

Sheriff's  Sai*e. — Statute  of  Frauds. — Sheriffs'  sales  are  within  the  statute 
of  frauds. 

Same. — A  memorandum  of  a  sale  of  lands,  made  at  the  time  of  the  sale, 
in  a  private  sale-book  kept  by  the  sheriff,  and  opposite  a  printed  notice  of 
the  sale  pasted  therein,  stating  the  name  of  the  purchaser  and  the  amount 
for  which  the  land  sold,  but  which  is  not  signed  by  the  sheriff  or  his  dep- 
uty, is  not  a  sufficient  memorandum  to  satisfy  the  statute  of  frauds. 

Same. — Where  lands  were  properly  offered  for  sale  by  the  sheriff  and  were 
struck  off  to  a  bidder,  but  the  purchase-money  was  not  paid,  nor  any 
valid  memorandum  of  the  sale  made  by  the  sheriff,  and  the  grantor  of  the 
judgment  debtor  offered  to  pay  and  tendered  the  amount  due  upon  the 
judgment,  which  tender  was  refused ; 

Held,  that  he  had  a  right  to  make  such  payment,  and  that  the  effect  of  the 
tender  could  not  be  avoided  by  a  subsequent  execution  of  a  certificate  ©f 
purchase. 

Held,  also,  that  the  fact  that  the  sheriff  had  indulged  the  purchaser  for  sev- 
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eral  months  on  account  of  arrangements  for  payment,  made  by  the  pur- 
chaser with  the  execution  plaintiff,  could  not  affect  the  rights  of  the  exe- 
cution defendant  or  his  grantee. 

Same. — Certificate  of  Purchase. — The  sheriff  has  no  authority  to  execute  a 
certificate  of  purchase  until  the  purchaser  has  paid  his  bid  or  caused  the 
judgment  to  be  satisfied  to  that  extent. 

Same. — Tender.  —Paying  Money  into  Court — In  an  action  for  an  injunction  by 
the  grantee  of  a  judgment  debtor  who  has  tendered  the  amount  due  on 
the  judgment,  after  a  sale  by  the  sheriff  which  is  ineffectual  because  of 
the  failure  of  the  purchaser  to  pay  his  bid  and  because  no  valid  memo- 
randum in  writing  was  made  of  such  sale,  it  is  not  necessary  that  the  ten- 
der shall  be  followed  up  by  paying  the  money  into  court  It  is  enough 
that  the  plaintiff  offers  in  his  complaint  to  pay  whatever  sum  shall  be 
be  found  due  on  the  judgment. 

Same. — Indulgence  to  Purchaser. — All  sales  upon  executions  or  orders  of  sale 
must  be  for  cash ;  but  inasmuch  as  the  sheriff,  in  case  of  non-payment, 
may  re-expose  the  property  on  the  same  or  a  subsequent  day,  it  may  be 
reasonably  inferred  from  the  power  to  re-expose  on  a  subsequent  day, 
that  he  may  give  reasonable  time  to  the  purchaser  for  the  payment  of 
his  bid,  provided  a  proper  memorandum  of  the  sale  has  been  made. 

From  the  Marion  Civil  Circuit  Court. 

J".  Hanna  and  F.  Khefler,  for  appellants. 
X.  Barbour  and  C.  P.  Jacobs,  for  appellees. 

Btjskirk,  C.  J. — The  complaint  in  this  cause  avers  sub- 
stantially the  following  facts : 

That  on  the  3d  day  of  January,  1871,  the  Indiana  National 
Bank  of  Indianapolis,  assignee  of  Joseph  A.  Yancy,  recovered 
a  judgment  against  John  Fetro  for  six  hundred  and  one  dol- 
lars and  sixty-five  cents;  tiiat  in  the  same  action  the  court 
further  adjudged  that  the  sum  of  eleven  hundred  and  twenty- 
six  dollars  would  be  due  from  said  Fetro  to  said  bank  on  March 
1st,  1871 ;  that  the  further  sum  of  eighteen  hundred  and  fifty- 
seven  dollars  and  ninety  cents  would  be  due  March  1st,  1872; 
and  the  further  sum  of  nineteen  hundred  and  fifty-six  dollars 
would  be  due  March  1st,  1873;  that  there  was  in  such  caseadccree 
of  foreclosure  and  order  of  sale,  in  the  manner  provided  by  stat- 
ute ;  that  afterward,  by  proceedings  had  in  said  court,  wherein 
the  said  Fetro  was  plaintiff,  and  the  said  Yancy  and  the  said 
bank  were  defendants,  the  amount  of  said  judgment  was  cor- 
rected, to  wit,  on  the  12th  day  of  January,  1872,  so  that  it 
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was  reduced  from  six  hundred  and  one  "dollars  and  sixty-five 
cents  to  the  sum  of  three  hundred  and  twelve  dollars,  and  the 
said  other  sums  remaining  the  same  as  in  the  original  decree ; 
that  afterward  the  bank  caused  a  copy  of  the  decree,  as  cor- 
rected, to  issue  to  said  Buckle,  as  sheriff  who,  by  virtue 

thereof  on  the day  of ,  1872,  levied   the  same 

on  the  lands  described  in  the  decree,  containing  seventy-four 
acres,  as  the  property  of  Fetro,  advertised  the  same  for  sale 
on  the  2d  day  of  March,  1872,  under  the  said  decree  and  order 
of  sale.;  that  on  the  2d  day  of  March,  1872,  the  sheriff  made 
a  pretended  sale  of  the  said  lands  to  Yancy  for  the  sum  of 
five  thousand  four  hundred  and  nineteen  dollars  and  twenty- 
eight  cents,  the  said  sheriff  and  bank  declaring  that  sum  to 
be  the  amount  of  principal,  interest,  and  costs,  and  said  lands 
were  struck  off  and  sold  to  said  Yancy  for  said  sum ;  that 
said  sum  is  in  excess  of  the  true  amount  due,  but  how  much 
in  excess  is  not  stated ;  that  said  Yancy  did'  not  at  the  time 
pay  to  the  sheriff  the  amount  by  him  bid,  and  had  not  paid 
the  same  to  the  sheriff  up  to  the  time  of  filing  the  complaint, 
to  wit,  the  29th  day  of  February,  1873 ;  that  the  said  sheriff 
did  not  return  said  order  of  sale  with  any  indorsement  of  his 
doings  thereon  within  one  hundred  ^nd  eighty  days,  nor  had 
he,  up  to  the  commencement  of  the  suit,  made  any  return 
thereon ;  that  the  plaintiffs  were  the  legal  owners  of  the  land 
described  in  the  decree  and  order  of  sale,  and  had  tendered  to 
the  sheriff  and  the  bank  the  prinypal,  interest,  and  costs  due 
upon  said  decree,  which  was  declined ;  that  they  are  ready 
and  willing  to  pay  to  the  sheriff,  or  whoever  is  entitled  to 
receive  the  same,  the  principal,  interest,  and  costs  due  upon 
said  decree ;  but  they  say  that  Yancy  pretends  and  claims  he 
is  entitled  to  be  held  and  considered  a  purchaser  as  of  the 
date  of  March  2d,  1872,  for  the  sum  by  him  bid,  and  that  he 
is  entitled  to  the  amount  of  his  bid  and  ten  per  cent,  interest 
thereon  from  March  2d,  1872,  as  a  purchaser,  and  that  he 
refuses  to  receive  a  less  sum ;  that  the  sheriff  and  Yancy 
insist  that  appellees  must  redeem,  if  at  all,  from  said  sale  as  a 
valid  sale ;  that  the  sheriff  is  about  to  make  a  return  on  said 
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order  of  sale,  and  that  he  will  deliver  a  certificate  of  purchase 
to  said  Yancy  as  of  the  date  of  March  2d,  1872,  and  will  exe- 
cute a  deed  to  said  Yancy  or  his  assignee ;  that  the  said  sheriff 
had  not  previously  executed  and  delivered  a  certificate  of  pur- 
chase, because  the  said  Yancy  had  not  paid  his  bid;  that  the 
said  sheriff  would  make  a  return  on  said  order  of  sale,  and 
execute  and  deliver  to  the  said  Yancy  a  certificate  of  purchase 
and  a  deed,  unless  restrained  from  so  doing  by  an  order  of 
court ;  that  at  the  time  of  the  said  sale  the  sheriff  made  no 
memorandum  thereof  by  him  signed. 

The  prayer  of  the  complaint  was  for  an  injunction  restrain- 
ing the  sheriff  from  making  a  return  to  the  order  of  sale,  and 
from  executing  a  certificate  of  purchase  and  a  deed  to  the  said 
Yancy ;  for  an  ascertainment  of  the  amount  due  upon  the  said 
decree  of  principal,  interest,  and  costs;  and  that  upon  the  pay- 
ment  thereof  the  same  should  be  ordered  satisfied ;  and  for 
general  relief. 

Separate  demurrers  were  filed  and  overruled  to  the  com- 
plaint, and  exceptions  taken. 

The  court  granted  a  temporary  restraining  order. 

The  defendants  answered  separately.  The  court  sustained 
a  demurrer  to  each  of  the  separate  answers,  and  the  appellants 
separately  excepted. 

The  appellants  refused  to  answer  over,  but  elected  to  stand 
by  the  judgment  on  the  demurrers  to  their  separate  answers. 
The  court  thereupon  rendered  a  judgment  ifiavor  of  the 
appellees,  restraining  the  sheriff  from  making  a  return  on  the 
order  of  sale,  and  from  executing  to  the  said  Yancy  a  certifi- 
cate of  purchase  or  a  deed  for  said  lands  under  said  pretended 
sale.' 

The  errors  assigned  are  the  overruling  of  the  demurrers  to 
the  complaint,  and  the  sustaining  of  them  to  the  separate 
answers. 

The  principal  and  controlling  question  in  the  case  is, 
whether  there  was  a  valid  sale  of  the  land  in  controversy ;  for 
if  there  was,  then  appellees  would  have  to  redeem,  if  so  enti- 
tled, under  the  statute  of  June  4th,  1861  (2  G.  &H.  251);  but 
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if  the  sale  was  invalid,  then  the  appellees,  being  the  owners 
in  fee  of  the  land,  would  have  the  right  to  pay  the  amount  of 
principal,  interest,  and  costs  due  upon  the  decree,  and  thus 
discharge  the  incumbrance  upon  their  land. 
The  material  averments  in  the  complaint  are : 

1.  That  the  sheriff  did  not,  within  the  lifetime  of  the  exe- 
cution or  order  of  sale  or  up  to  the  commencement  of  the 
present  action,  which  was  nearly  twelve  months  after  the  sale, 
make  a  return  on  the  decretal  order. 

2.  That  the  purchaser  had  not,  up  to  the  commencement  of 
this  action,  paid  the  amount  of  his  bid. 

3.  That  the  sheriff  had  not  executed  to  the  purchaser  a  cer- 
tificate of  purchase. 

4.  That  no  note  or  memorandum  of  such  sale  was  made  at 
the  time  thereof  and  signed  by  the  sheriff,  or  by  any  other 
person  thereunto  lawfully  authorized. 

The  separate  answers  of  the  sheriff,  Yancy,  and  the  Indiana 
National  Bank  are  quite  lengthy,  and  we  do  not  deem  it  nec- 
essary to  set  them, out  in  this  opinion,  as  we  can  state  the  mate- 
rial parts  of  them. 

The  answer  of  the  sheriff  contains  a  full  history  of  his  pro- 
ceedings down  to  the  point  of  time  when  he  struck  off  the 
land  to  Yancy,  and  then  says  that  "  said  defendant,  as  such 
sheriff,  at  the  time  in  his  sale-book,  opposite  the  printed  notice 
of  sale  therein  pasted  and  affixed,  did  make  a  written  memo- 
randum stating  the  amount  so  bid,  and  the  name  of  the  pur- 
chaser, all  of  which  more  fully  appears  by  the  entry  in  his 
said  book." 

It  is  further  averred  :  "  That  it  is  true  that  his  co-defend- 
ant, Yancy,  did  not,  at  the  time,  pay  to  him  in  money  the 
amount  of  his  bid ;  but  he  says  that  by  the  terms  of  the  decree, 
he,  said  sheriff,  was  of  the  proceeds  of  the  sale  to  first 
satisfy  a  prior  lien  on  said  realty,  the  same  being  a  certain 
judgment  and  decree  in  favor  originally  of  one  William  K. 
Hogshire,  and  by  him  assigned,  as  appears  of  record,  to  one 
Anna  Burns,  and  he,  shortly  after  the  date  of  the  sale,  was 
informed  that  said  Yancy  had  made  some  arrangement  and 
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agreement  with  the  said  Burns,  whereby  she  did  not  require 
actual  payment  at  once  of  the  amount  so  due  to  her ;  and  fur- 
ther, that  he,  said  Yancy,  also  had  some  arrangement  with 
the  said  plaintiff  in  said  cause,  in  which  said  sale  was  made, 
of  the  precise  nature  of  which  he,  said  defendant,  was  not  at  the 
time  advised,  whereby  the  said  plaintiff  did  not  at  the  tiine 
press  said  Yancy  for  the  actual  payment  in  cash  of  the  amount 
due  the  plaintiff  on  said  bid  in  said  cause.  And  the  defend- 
ant says  the  reason  why  his  return  was  not  at  the  time  of  sale 
prepared  was  by  reason  of  these  arrangements  made  with  the 
parties  in  interest,  and  by  reason  of  the  fact  that  the  costs  at 
the  time  were  not  paid ;  but  defendant  says  thereafter,  and 
long  before  the  plaintiffs  in  this  cause  commenced  this  action, 
he,  said  Yancy,  did  satisfy  all  costs,  and  he,  said  sher- 
iff, did  execute  and  deliver  to  him,  said  Yancy,  as  of  the  date  of 
sale,  a  certificate  of  purchase,  being  assured  that  the  parties 
in  interest  would  at  any  time  execute  to  him  the  necessary 
receipts  for  the  money  due  them  respectively.  And  the  paid 
defendant  says  that  the  said  Burns  has  receipted  on  the  proper 
record  her  said  prior  lien  and  judgment  so  assigned  to  her  by 
said  Hogshire,  and  that  the  Indiana  National  Bank  of  Indi- 
anapolis, the  plaintiff  in  said  cause,  has,  in  fact,  receipted  the 
decree  for  the  amount  due  the  bank  on  said  bid  after  the  pay- 
ment of  all  costs  and  the  said  prior  lien  and  judgment  of  said 
decree.  And  defendant  says  that  before  the  service  of 
process  in  this  cause,  his  attorney,  John  Hanna,  had  in  fact 
prepared  in  full  the  return  to  be  made  to  the  decree  on  which 
said  sale  was  made,  but  that  he  had  not  in  fact  signed  the 
same,  his  deputy,  Harry  C.  Adams,  being  engaged  at  the 
time  he,  said  defendant,  was  served  with  process,  in  making  a 
copy  of  said  return  so  prepared  by  said  Hanna,  as  aforesaid, 
and  that  said  return  is  now  affixed  to  said  decree  and  signed." 

The  sheriff^  in  the  subsequent  part  of  his  answer,  denies  all 
of  the  allegations  of  fraud  made  against  him;  avers  that  he 
acted  in  good  faith,  and  according  to  the  wishes  of  the  parties 
in  interest. 

The  answer  of  Yancy  contains  a  history  of  the  proceedings 
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and  sets  forth  in  detail  the  arrangements  he  had  made  with 
the  bank  and  Mrs.  Burns,  by  which  the  payment  of  the  amount 
by  him  bid  was  delayed,  and  the  execution  of  the  certificate 
of  purchase,  but  it  is  not  shown  when  it  was  executed. 

There  is  nothing  in  the  answer  of  the  bank  that  has  any 
bearing  upon  the  case,  except  that  the  decree  had  been 
receipted,  but  when  is  not  stated. 

The  pleadings  disclose  the  following  facts : 

1.  There  was  a  valid  decree  and  order  of  sale. 

2.  There  was  proper  notice  of  sale,  and  the  property  was 
struck  off  by  the  sheriff  on  the  2d  day  of  March,  1872,  to 
Joseph  A.  Yancy. 

3.  That  the  present  action  was  commenced  no  the  29th  day 
of  February,  1873. 

4.  There  was  no  return  made  by  the  sheriff  on  the  order 
of  sale,  at  the  time  of  the  sale,  or  within  the  lifetime  of  the 
execution,  or  up  to  the  commencement  of  this  action. 

5.  That  at  the  time  of  the  sale  the  sheriff  made  a  memo- 
randum, in  a  private  sale-book,  opposite  the  printed  notice  of 
the  sale,  stating  the  name  of  the  purchaser  and  the  amount 
for  which  it  was  sold,  but  this  memorandum  was  not  signed 
by  the  sheriff  or  his  deputy. 

6.  The  purchase-money  was  not  paid,  nor  was  the  decree 
receipted  by  the  bank  prior  to  the  commencement  of  this 
action. 

7.  The  sheriff,  at  some  time  prior  to  the  commencement  of 
the  present  action,  executed  and  delivered  to  Yancy  a  certifi- 
cate of  purchase,  but  at  such  time  the  purchase-money  was 
unpaid,  and  the  decree  unsatisfied. 

The  law  is  well  settled  that  a  sale  by  a  sheriff  of  real  estate, 
upon  an  execution  or  an  order  of  sale  issued  upon  a  decree  of 
foreclosure,  is  within  the  statute  of  frauds,  and  can  not  be 
enforced  by  either  party  unless  the  sheriff,  at  the  time  of  the 
sale,  make  a  memorandum  of  such  sale  and  sign  the  same ; 
and  it  is  equally  well  settled  that  if  land  be  struck  off  at  a 
sheriff's  sale  to  a  bidder,  but  the  land  be  not  conveyed  by  the 
sheriff,  nor  the  purchase-money  paid,  the  execution  debtor's 
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titled  to  the  land  is  not  divested,  nor  is  the  judgment  or  decree 
satisfied  by  the  sale.  Ennisv.  Waller,  3  Blackf.  472 ;  Chap- 
man  v.  Harwood,  8  Blackf.  82 ;  Hunt  v.  Gregg}  8  Blackf.  105 ; 
Sadden  v.  Johnson,  7  Ind.  394;  Ourran  v.  Curran,  40  Ind. 
473 ;  Remington  v.  Linthieum,  14  Peters,  84 ;  4  Kent  Com. 
434 ;  Rorer  Judicial  Sales,  30,  sees.  61,  62 ;  Browne  Stat- 
ute of  Frauds,  230,  and  the  numerous  cases  cited. 

But  such  sale  is  not  void,  but  voidable  merely,  and  may  be 
executed  by  the  parties,  though  neither  party  is  bound  to  exe- 
cute it,  because  the  law  affords  no  remedy.  When  the  sale  is 
taken  out  of  the  operation  of  the  statute  by  a  memorandum 
or  acts  of  part  performance,  it  may  be  enforced. 

There  is  some  conflict  in  the  authorities  as  to  what  will  con- 
stitute a  sufficient  memorandum  to  satisfy  the  requirements  of 
the  statute,  but  all  the  authorities  agree  in  holding  that  the 
return  of  a  sheriff  upon  an  execution  or  order  of  sale,  if  made 
and  signed  at  the  time  of  the  sale  and  filed  in  the  office  from 
which  it  was  issued  within  the  lifetime  of  the  writ,  will  be 
sufficient  to  take  the  sale  out  of  the  statute  of  frauds.  Hod- 
den v.  Johnson,  7  Ind.  394;  Barney  v.  Patterson,  6  Har.  &  J. 
182 ;  Hanson  v.  Barnes?  Lessee,  3  Gill  &  J.  359 ;  Elfe  v.  Gadsden, 
2  Rich.  373 ;  Fmwick  v.  Floyd,  1  Har.  &  G.  172 ;  Nichol  v. 
Ridley,  5  Yerg.  63 ;  Browne  Frauds,  358,  et  seq. 

It  is  very  earnestly  insisted  by  counsel  for  appellants  that 
the  memorandum  made  by  the  sheriff  in  his  private  sale-book 
is  sufficient  to  take  the  case  out  of  the  statute.  In  Remington 
v.  Linthicum,  14  Peters,  84,  a  defective  return  of  the  marshal 
upon  an  execution  was  sought  to  be  aided  by  a  memorandum 
made  by  him  in  his  private  sale-book,  but  Taney,  C.  J., 
speaking  for  the  court,  says : 

"  "We  have  said  nothing  of  the  short  returns  endorsed,  in 
the  first  instance,  on  these  executions;  nor  of  the  accounts  of 
sales  contained  in  the  marshal's  private  book  of  accounts ;  * 
because  the  returns,  as  first  written,  did  not  name  the  pur- 
chaser, nor  state  the  price  paid  for  the  property ;  and  were, 
consequently,  not  of  themselves  such  written  evidence  as  would 
satisfy  the  statute  of  frauds.    Nor  can  they  be  made  better  by 
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reference  to  the  memorandum  of  the  sales  in  the  private  book 
accounts  of  the  marshal,  which  certainly  was  not  that  kind  of 
written  evidence  of  the  contract  of  which  Linthicum  could 
avail  himself,  in  order  to  avoid  the  operation  of  the  statute  of 
frauds.  We  place  the  decision  upon  the  special  return  before 
mentioned." 

But,  without  deciding  whether  a  sufficient  memorandum 
might  be  made  by  the  sheriff  in  his  private  sale-book,  we  must 
hold  the  one  made  in  the  present  case  wholly  insufficient  to 
satisfy  the  statute  of  frauds,  for  the  obvious  and  sufficient  rea- 
son that  it  was  not  signed  by  the  sheriff  or  by  any  person  there- 
unto by  him  lawfully  authorized.  It  is  provided  in  the  fifth 
subdivision  of  sec.  1  of  our  statute  of  frauds,  1  G.  &  H.  350, 
that  the  contracts  enumerated  in  said  section  shall  be  incapable 
of  enforcement,  "  unless  the  promise,  contract  or  agreement, 
upon  which  such  action  shall  be  brought,  or  some  memoran- 
dum or  note  thereof,  shall  be  in  writing,  and  signed  by  the 
party  to  be  charged  therewith,  or  by  some  person  thereunto  by 
him  lawfully  authorized." 

Browne  Frauds,  sec.  355,  p.  368,  says :  "  Whatever  be  the 
form  of  the  memorandum,  the  statute  requires  that  it  be 
signed.  Though  it  should  be  all  written  out  with  the  party's 
own  hand,  there  must  still  be  a  signature."  The  text  is  fully 
supported  by  the  numerous  cases  cited  in  the  notes. 

It  is  also  claimed  by  counsel  for  appellants,  that  the  execu- 
tion of  the  certificate  of  purchase  satisfied  the  statute  of  frauds. 
It  is  confessedly  true  that  when  the  certificate  was  issued,  the 
purchase-money  remained  unpaid  in  fact,  and  the  decree  unsat- 
isfied. The  agreement  of  the  bank  and  the  holder  of  the 
prior  lien  to  extend  the  time  of  payment  of  the  purchase- 
money  could  not  affect  the  rights  of  the  judgment  debtor 
or  his  grantee.  It  is  provided  by  the  second  section  of  the 
act  of  June  4th,  1861,  that  "upon  payment  of  the  purchase- 
money  the  sheriff  or  other  officer  making  such  sale  shall  issue 
to  the  purchaser  a  certificate,"  etc. 

The  payment  of  the  purchase-money  constitutes  a  condition 
precedent  to  the  power  of  the  sheriff  to  issue  a  certificate  of 
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purchase.  It  was  held  in  Chapman  v.  Harwood,  8  Blackf. 
82,  that  if  the  sheriff  executed  a  deed  without  receiving  the 
purchase-money,  the  deed  would  be  void.  It  was  held  in  SplaJin 
v.  Gillespie,  post,  p.  197,  that  a  sale  upon  a  satisfied  judgment 
was  a  nullity,  and  vested  no  title  in  even  an  innocent  purchaser. 
The  certificate  in  the  present  case  having  been  issued  without 
the  payment  of  the  purchase-money  was  void,  because  the 
sheriff  possessed  no  power  to  issue  it.  Conceding  that  the 
payment  of  the  purchase-money  and  the  execution  of  a  cer- 
tificate of  purchase  would  satisfy  the  statute,  the  one  issued  in 
this  case,  being  void,  could  not  have  that  effect. 

It  is  quite  obvious  that  there  was  no  such  memorandum  of 
the  sale  as  is  required  by  the  statute  of  frauds.  There  was  no 
payment  of  the  purchase-money.  The  title  of  the  judgment 
debtor  was  not  divested,  nor  was  the  decree  satisfied.  It  was 
held  in  Splahn  v.  Gillespie,  supra,  that  when  there  was  a  valid 
judgment,  execution,  payment  of  the  purchase-money,  and  a 
deed,  the  title  of  the  judgment  defendant  would  be  divested, 
although  there  was  no  return  made  upon  the  execution.  The 
ruling  in  that  case  was  based,  in  part,  upon  the  case  of  The 
State,  ex  rel.  WUber,  v.  Salyers,  19  Ind.  432,  which  is  much 
relied  upon  by  counsel  for  appellants.  In  that  case,  it  was 
held  that  when  a  sheriff  levies  an  execution  upon  real  estate, 
and  sells  it  for  enough  to  pay  the  debt,  receives  the  money, 
and  makes  the  purchaser  a  deed,  the  judgment  is  extinguished, 
whether  the  sheriff  make  return  to  the  execution  or  not,  or 
though  he  make  a  false  return.  The  ruling  in  that  case  pro- 
ceeded upon  the  principle  that  a  sale  of  real  estate  which  is 
within  the  statute  of  frauds  is  not  void,  but  voidable,  and  may 
be  executed  by  the  parties.  The  purchase-money  having  been 
paid,  the  sheriff  was  authorized  to  make  a  deed,  and  the 
making  of  the  deed  took  it  out  of  the  statute.  When  the 
appellees  tendered  to  the  sheriff  and  the  bank  the  amount  due 
upon  the  decree,  the  title  was  not  divested,  nor  was  the  decree 
extinguished.  The  sale  being  invalid,  they  had  the  undoubted 
right  to  pay  the  amount  due  upon  the  decree,  of  principal, 
interest,  and  costs.    The  appellees  had  become  the  owners,  by 
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purchase  from  the  mortgagor,  of  the  equity  of  redemption,  and 
as  such  had  the  clear  and  undoubted  right  to  remove  the 
incumbrance  upon  the  land,  and  by  such  purchase  they  were 
subrogated  to  all  the  rights  of  the  mortgagor.  This  is  well 
settled  by  authority  and  on  principle.  Hardin  v.  Walpole,  38 
Ind.  146. 

But  it  is  contended  by  counsel  for  appellants  that  the  com- 
plaint was  bad,  because  the  appellees  did  not  keep  their  tender 
good  by  paying  the  money  into  court.  It  was  held  in  lynch 
v.  Jennings,  43  Ind.  276,  that  it  was  sufficient  to  allege  that 
the  party  was  ready,  able,  and  prepared  to  pay  whatever  sum 
might  be  found  due. 

Having  reached  the  conclusion  that  the  sale  was  invalid, 
it  is  not  necessary  for  us  to  decide  whether  the  purchaser  of 
the  equity  of  redemption  has  the  right  to  redeem  under  the 
act  of  June  4th,  1861,  and  we  decide  nothing  in  reference 
thereto. 

It  is  further  contended  by  counsel  for  appellants,  that  the 
failure  of  Yancy  to  pay  the  amount  of  his  bid  can  not  affect 
the  validity  of  the  sale,  because  a  remedy  is  provided  for  such 
a  case  by  sees.  476  and  477  of  the  code,  2  G.  &  H.  252.  It 
is  provided  by  sec.  476,  that  upon  the  failure  of  the  purchaser 
to  pay  the  purchase-money,  the  sheriff  may,  upon  motion  and 
notice,  recover  the  amount  bid,  with  interest  and  costs,  and 
damages  not  exceeding  ten  per  cent.  The  section  referred  to 
furnished  no  remedy  in  the  present  case,  for  it  was  held  in 
Hunt  v.  Gregg,  8  Blackf.  105,  and  JSadden  v.  Johnson,  7  Ind. 
394,  that  there  could  be  no  recovery  under  such  section  unless 
there  was  a  memorandum  of  the  sale,  made  at  the  time  thereof, 
and  sufficient  to  satisfy  the  statute  of  frauds,  and  we  fully 
accord  with  such  decisions. 

Sec.  477  is  as  follows :  "  Or  the  sheriff  may  re-expose  and 
sell  the  property,  on  the  same  or  any  subsequent  day,  accord- 
ing to  law,  and  if  the  amount  bid  at  the  second  sale  shall  not 
equal  the  amount  bid  at  the  first  sale,  and  the  costs  of  the  sec- 
ond sale,  the  first  purchaser  shall  be  liable  for  the  deficiency, 
and  damages  thereon,  not  exceeding  ten  per  cent.,  and  interest 
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and  costs,  to  be  recovered  by  a  like  notice  and  motion  as  pro- 
vided in  the  last  section." 

Inasmuch  as  the  sheriff  may  re-expose  and  sell  the  property 
on  the  same  day,  he  may  require  the  immediate  payment  of 
the  amount  of  the  bid.  In  fact,  all  sales  upon  executions  and 
orders  of  sale  must  be  for  cash.  Chapmanv.  Harwood,  supra. 
We  think  it  may  reasonably  be  inferred  from  the  power  to 
re-expose  and  sell  at  a  subsequent  day,  that  the  sheriff  may 
give  reasonable  time  to  the  purchaser  for  the  payment  of  the 
amount  bid,  but  in  such  case  he  should,  at  the  time  of  the 
sale,  make  upon  the  execution  or  decretal  order  a  memoran- 
dum of  the  sale,  sufficient  to  satisfy  the  statute  of  frauds.  If 
the  sheriff  requires  the  immediate  payment  of  the  purchase- 
money,  and  it  is  not  paid,  he  may,  on  the  same  day,  within  the 
hours  prescribed,  without  any  further  notice,  re-expose  and  sell 
the  property,  and  if  he  make  a  memorandum  of  the  first  sale, 
and  the  failure  of  the  purchaser  to  pay  his  bid,  he  may  pursue 
the  remedy  given  by  the  above  section  to  recover  any  deficiency 
"which  may  accrue  upon  the  second  sale.  Or  if  he  make  the 
proper  memorandum,  and  give  reasonable  time  for  the  pay- 
ment of  the  purchase-money,  and  it  is  not  paid,  the  rights  of 
the  parties  are  secured,  and  the  remedy  given  may  be  pursued. 
"We  can  not  approve  of  the  mode  pursued  by  the  sheriff  in  the 
present  case.  He  did  not  require  the  prompt  payment  of  the 
purchase-money,  and,  upon  failure  to  pay,  re-expose  and  sell 
the  property,  nor  did  he,  when  he  gave  time,  in  compliance 
•with  the  wishes  of  the  plaintiff,  fix  and  secure  the  rights  of 
the  parties  by  making  the  proper  memorandum  of  the  sale. 
But  the  matter  stood  in  abeyance  for  nearly  twelve  months, 
during  which  time  the  sheriff  had  no  power  to  compel  the 
payment  of  the  purchase-money,  nor  had  the  purchaser  the 
right  to  compel  the  sheriff  to  make  a  return  and  execute  a  cer- 
tificate of  purchase.  The  parties  might  have  completed  the 
sale,  but  neither  could  be  compelled  to  do  so. 

While  matters  stood  in  this  condition,  the  appellees,  having 
become  the  owners  of  the  equity  of  redemption  in  the  mort- 
gaged property,  had  the  undoubted  right  to  pay  and  satisfy  the 
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decree,  and  thus  remove  the  incumbrance  from  their  property. 
We  are  very  clearly  of  the  opinion,  that  the  court  commit- 
ted no  error  in  overruling  the  demurrers  to  the  complaint,  or 
in  sustaining  them  to  the  answer. 

As  the  appellants  permitted  judgment  to  be  rendered  on 
demurrer,  no  motion  for  a  new  trial  was  necessary ;  and  as 
there  was  no  evidence  in  the  cause,  no  question  is  presented  as 
to  the  action  of  the  court  in  overruling  the  motion  for  a  new 
trial. 

The  judgment  is  affirmed,  with  costs. 


The  Fort  Wayne,  Mungie,  and  Cincinnati  R.  R.  Co.  v. 

MUSSETTER. 

Bailboad. — Killing  Animal — Heading. — Fence, — In  an  action  against  a  rail- 
road company  for  the  killing  of  a  cow  by  the  defendant,  the  complaint 
alleged  that  the  track  at  the  point  where  said  cow  entered  upon  the  same 
and  was  killed  was  not "  securely  fenced  in,  and  said  fence  maintained  by 
said  company  or  any  other  person  at  its  special  instance  and  request." 

Held,  that  the  complaint  was  good.  The  addition  of  the  words,  "  or  any 
other  person  at  its  special  instance  and  request,'1  did  not  create  the  impli- 
cation that  the  road  was  fenced  in  by  some  person  not  at  the  instance  and 
request  of  the  company,  which  was  a  matter  of  defence  to  be  specially 
pleaded  by  the  defendant. 

Held,  also,  that  it  was  not  necessary  to  allege  in  such  complaint,  that  the 
defendant  was  bound  to  fence  the  road  at  the  point  where  the  cow  came 
upon  the  track  and  was  killed. 

From  the  Blackford  Circuit  Court 

W.  H.  Cbomft*,  W.  H.  H.  MUer,  and  R.  O.  Bell,  for  appel- 
lant. 

Buskirk,  C.  J. — This  was  an  action  by  the  appellee,  to 
recover  the  value  of  a  cow  alleged  to  have  been  killed  by  the 
engine  and  cars  of  appellant.  It  was  a  proceeding  under  the 
statute  and  originated  before  a  justice  of  the  peace,  where 
there  was  judgment  for  the  appellee ;  and  on  appeal  to  the  cir- 
cuit court,  the  appellee  again  had  judgment. 
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The  appellant  moved  in  arrest  of  judgment,  but  the  motion 
-was  overruled,  and  this  ruling  is  the  only  error  assigned. 

The  motion  in  arrest  is  based  upon  the  supposed  insuffi- 
ciency of  the  complaint,  in  its  allegations  in  reference  to  the 
fencing  of  the  road.  The  averments  of  the  complaint  are,  that 
the  "  said  railroad  track,  over  which  the  said  defendant  was 
running  its  locomotive  and  train  of  cars  as  aforesaid,  was  not, 
at  the  point  where  said  cow  entered  upon  the  same  and  was 
killed  as  aforesaid,  securely  fenced  in  and  said  fence  main- 
tained by  the  said  company  or  any  other  person  at  its  special 
instance  and  request." 

Counsel  for  appellant  say :  "  We  insist  that  this  allegation 
is  insufficient;  that  it  is  a  negative  pregnant;  that  the  aver- 
ment should  be  direct  and  specific  that  the  railroad  was  not 
securely  fenced  in,  not  that  it  was  not  securely  fenced  in  by 
the  railroad  company  or  any  other  person  at  its  special  instance 
and  request.  It  is  enough  if  the  railroad  was  securely  fenced, 
no  matter  by  whom  it  was  done.  The  allegations  of  the  com- 
plaint are  entirely  consistent  with  the  idea  that  the  railroad 
was  securely  fenced  by  the  owner  of  the  adjacent  land  or  any 
one  else  except  the  company ." 

The  seventh  section  of  the  statute  is :  "  This  act  shall  not 
apply  to  any  railroad  securely  fenced  in,  and  such  fence  prop- 
erly maintained  by  such  company,  lessee,  assignee,  receiver,  or 
othet  person  running  the  same."    3  Ind.  Stat.  416. 

The  language  of  the  statute  was  pursued,  except  that  the  words 
u  lessee,  assignee,  receiver,  or  other  person  running  the  same," 
were  omitted,  and  the  words,  "or  any  other  person  at  its  spe- 
cial instance  and  request,"  were  added,  and  it  is  claimed  that 
the  words  added  create  the  implication  that  the  road  was 
securely  fenced  in  by  some  person  other  than  the  railroad. 

According  to  the  strict  letter  of  the  statute,  the  fencing  of 
the  road  by  any  other  person  than  the  company,  lessee,  assignee, 
receiver,  or  other  person  running  the  same,  would  be  no 
defence  to  an  action  under  the  statute,  but  it  was  held  by  this 
court,  in  The  Jeffersonville,  etc.,  It.  It.  Co.  v.  Nichols,  30  Ind. 
321,  that  the  feet  that  the  owner  of  adjacent  land  had,  for  a 
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long  period,  without  any  contract  to  that  effect,  maintained  a 
sufficient  fence,  did  not,  so  far  as  the  public  was  concerned, 
relieve  the  company  from  the  duty  imposed  by  the  statute ;  and 
that  while  the  fence  was  so  maintained,  the  company  was  not 
liable  to  the  penalty  provided  by  law,  but  that  the  penalty  was 
incurred  whenever  the  failure  to  maintain  the  fence  as  required 
might  happen ;  and  it  was  further  held,  in  The  Terre  Havtc,  etc., 
R.  R.  Co.  v.  Smith,  16  Ind.  102,  that  where,  by  contract, 
the  owner  of  land  was  required  to  maintain  the  fence,  no 
recovery  could  be  had  by  him  for  an  injury  to  his  animals, 
resulting  from  his  failure  to  comply  with  his  agreement,  which 
ruling  has  been  followed  in  many  subsequent  cases.  See  The 
Indianapolis,  etc.,  R.  R.  Co.  v.  Shimer,  17  Ind.  295;  The 
Indianapolis,  etc.,  R.  R.  Co.  v.  Adkins,  23  Ind.  340;  The 
Toledo,  etc.,  R.  R.  Co.  v.  Brown,  17  Ind.  353 ;  The  Indianap- 
olis, etc.,  R.  R.  Co.  v.  Petty,  25  Ind.  413 ;  The  Indianapolis, 
etc.,  R.  R.  Co.  v.  Petty,  30  Ind.  261 ;  The  Bellefontaine  R.  W. 
Co.  v.  Suman,  29  Ind.  40. 

It  seems  to  us  that  the  purpose  of  the  draftsman  was  to 
negative  the  idea  that  the  plaintiff  was  bound  by  contract  to 
fence,  or  had  of  his  own  accord  fenced,  the  track  of  the  rail- 
road at  the  point  where  the  cow  had  gotten  on  the  track.  If 
such  was  the  purpose,  the  averment  was  unnecessary,  for  it  was 
held  in  the  above  cases  that  it  was  a  matter  of  defenoe  to  be 
pleaded  by  the  railroad  company. 

The  averment  is  plainly  made  that  the  road  was  not  securely 
fenced  in  by  the  company,  and  the  addition  of  the  words,  "or 
any  other  person  at  its  special  instance  and  request,"  did  not 
create  the  implication  that  it  was  fenced  in  by  some  person  not 
at  the  instance  and  request  of  the  company,  as  that  was  a  mat- 
ter of  defence  to  be  specially  pleaded  by  the  appellant.  If  the 
railroad  track  was  securely  fenced  in  at  such  point,  whether  by 
the  company  or  some  other  person,  the  appellant  was  not  liable. 
If  the  appellee  was  bound  by  contract  to  maintain  a  fence,  the 
company  was  required  to  set  up  and  rely  on  such  contract.  The 
use  of  the  words  complained  of  did  not  exclude  proof  as  to 
whether  the  road  was  in  fact  securely  fenced  in,  and  the  evi- 
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denoe  not  being  in  the  record,  we  are  bound  to  presume  that 
proof  was  made  on  that  point. 

It  is  also  claimed  that  the  complaint  was  bad  for  not  aver- 
ring that  the  company  was  bound  to  fence  at  the  point  where 
the  cow  entered  on  the  track  and  was  killed.  If  the  company 
was  not  bound  to  fence  at  such  point,  it  was  a  matter  of 
defence  to  be  pleaded  by  the  company,  and  need  not  be  nega- 
tived in  the  complaint.  The  JeffersonviUe,  etc.,  JR.  JJ.  Co.  v. 
Breooort,  30  Ind.  324 ;  The  JeffersonvUle,  etc.,  B.  iJ.  Ob.  v. 
Vancant,  40  Ind.  233. 

We  think  the  court  committed  no  error  in  overruling  the 
demurrer  to  the  complaint. 

The  judgment  is  affirmed,  with  costs. 


Waed  v.  The  State. 
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Pleading. — Abatement, — Answers  in  abatement  are  not  favored  in  law. 
They  must  allege  every  fact  necessary  to  their  sufficiency.  No  presump- 
tions of  law  or  fact  are  indulged  in  their  favor. 

Came. — Grand  Jury. — An  answer  in  abatement  in  a  criminal  cause,  showing 
that  at  the  June  term,  1873,  the  board  of  county  commissioners  selected  a 
grand  jury  to  serve  at  the  September  term,  1873,  of  the  circuit  court,  and 
also  a  grand  jury  to  serve  at  the  May  term,  1874,  and  also  that  at  a  special 
session  of  the  board,  on  the  2d  day  of  February,  1874,  a  grand  jury  was 
selected  for  the  February  term,  1874,  of  the  same  court,  does  not  show 
that  the  latter  jury,  for  the  February  term,  1874,  was  illegally  selected. 

Sake. — An  allegation  in  a  plea  of  abatement  to  an  indictment,  that  the 
record  of  the  board  of  county  commissioners  does  not  show  that  the  grand 
jury  that  found  the  indictment  was  selected  by  lot,  does  not  show  that 
the  jury  was  illegally  selected.  The  traverse  of  such  allegation  would 
put  in  issue  the  contents  of  the  record,  not  the  fact  as  to  the  manner  of 
selection. 

Same. — An  objection  by  answer  in  abatement  cannot  be  taken  to  a  grand 
jury  duly  charged  and  sworn,  for  any  irregularity  in  their  selection,  unless 
the  irregularity  amounts  to  corruption ;  and  the  facts  relied  on  to  show 
corruption  must  be  alleged. 

Vol.  XLVXLL— 19 
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CJoukty  Coioossionees. — Presumption  of  Law. — The  proceedings  of  a  board 
of  county  commissioners  are  presumed  to  be  correct,  until  the  contrary  in 
clearly  shown. 

Criminal  Law. — Indictment. — Selling  Liquor  to  Minor. — It  is  not  necessary, 
in  ah*  indictment  for  selling  liquor  to  a  minor,  to  allege  that  the  defend- 
ant knew  the  purchaser  to  be  under  the  age  of  twenty-one  years. 

From  the  Porter  Circuit  Court. 

T.  J.  Merrifield,  W.  Johnston,  and  H.  Binnaman,  for  appel- 
lant. 

J.  C.  Denny,  Attorney  General,  C.  A.  Bushirk,  Attorney 
General,  R.  D.  Doyle,  and  T.  J.  Wood,  for  the  State. 

Biddle,  J. — Indictment  for  selling  intoxicating  liquor  to  a 
minor.  Answer  in  abatement.  Demurrer  to  answer  in  abate- 
ment sustained.  Plea  not  guilty.  Jury  waived.  Trial  by  the 
court.  Finding  guilty.  Fine  ten  dollars.  Motion  for  a 
new  trial  overruled.     Exception.    Judgment.     Appeal. 

The  errors  assigned  arc : 

1.  Overruling  the  motion  for  a  new  trial. 

2.  Sustaining  demurrer  to  answer  in  abatement. 

3.  Overruling  motion  to  quash  the  indictment. 

We  will  notice  the  points  in  the  order  in  which  they  occur 
in  the  record. 

The  answer  in  abatement  is  as  follows :  That  at  the  June 
session,  1873,  of  the  Board  of  Commissioners  of  Porter  County, 
,  said  board  duly  and  legally  selected  two  sets  of  grand  jurors, 
as  follows,  to  wit:  (naming  the  twelve  men),  all  reputable  house- 
holders and  freeholders  of  said  county,  and  competent  to  serve 
as  grand  jurors ;  which  said  grand  jurors  were  selected  by  said 
board  to  serve  at  the  September  term,  1873,  of  the  Porter  Cir- 
cuit Court;  and  said  board  of  commissioners,  at  their  session 
aforesaid,  did  in  liko  manner  select  as  grand  jurors  to  serve  at 
the  May  term,  1874,  of  the  said  Porter  Circuit  Court,  the  fol- 
lowing reputable  householders  and  freeholders  of  said  county, 
to  wit :  (naming  the  twelve  men),  all  of  whom  were  and  are 
good  and  lawful  men,  and  competent  to  serve  as  such  grand 
jurors ;  that  on  the  2d  day  of  February,  1874,  the  said  board  of 
commissioners  met  in  special  session  for  the  purpose  of  select- 
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ing  a  grand  jury  for  the  February  term,  1 874,  of  this  court, 
and  then  and  there  selected  the  following  named  persons,  to 
wit:  (naming  the  twelve  men),  but  the  record  of  said  board 
does  not  show  that  said  persons  were  selected  by  lot,  as  required 
by  law ;  that  the  said  last  named  persons  were  summoned  to 
appear  at  the  February  term,  1874,  of  this  court,  to  act  as 
grand  jurors ;  that  Thomas  G.  Lytle,  Gilbert  Harris,  The- 
ophilus  Crumpacker,  Aretus  Lansing,  Olcott  Dillingham,  John 
W.  Paramore,  J.  B.  Decrow,  and  Samuel  C.  Hackett  attended 
in  obedience  to  said  summons,  but  the  remainder  of  said  jurors 
failed  to  attend,  and  the  court  appointed  in  their  place 
and  stead  the  following  named  persons,  to  wit:  Levi  A. 
Cass,  E.  J.  Jones,  George  W.  Babcock,  and  Enoch  Baum ; 
and  the  panel  so  filled  constituted  the  panel  of  persons  assum- 
ing to  act  as  grand  jurors,  who  found  and  presented  the  said 
indictment  against  the  defendant;  wherefore  the  defendant 
says,  that  said  indictment  was  not  found  and  presented  by  a 
duly  and  legally  selected  grand  jury,  having  authority  in  law 
to  find  and  present  the  same. 

The  appellant  contends,  that  at  the  time  the  board  of  com- 
missioners selected  the  grand  jury  at  their  special  session  held 
on  the  2d  day  of  February,  1874,  there  was  already  in 
existence  in  Porter  county  a  duly  and  legally  selected  grand 
jury.  He  also  contends  that  the  persons  who  presented  the 
indictment,  assuming  to  act  as  grand  jurors,  were  not  selected 
by  lot  as  require^  by  law.  Further,  he  claims  that  there  can- 
not  be  two  legal  grand  juries  in  the  same  county,  at  the  same 
time ;  and  that  any  substantial  deviation  from  the  mode  pre- 
scribed by  law  for  the  selection  of  grand  juries  is  fatal  to  their 
very  entity,  and  is,  in  law,  equivalent  to  corruption.  He  cites, 
in  support  of  his  views,  Vattier  v.  The  State,  4  Blackf.  73, 
The  State  v.  Freeman,  6  Blackf.  248,  and  The  State  v.  Hem- 
don,  5  Blackf.  75.  i 

Answers  in  abatement  are  not  favored  in  law.  They  must 
allege  every  fact  necessary  to  their  sufficiency.  No  presump- 
tions of  law  or  fact  are  allowed  in  their  favor.  If  there  was  a 
legally  selected 'grand  jury  in  Porter  county,  for  the  February 
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term,  1874,  of  the  Porter  Circuit  Court,  unless  it  be  the  one 
selected  at  the  special  session,  February  2d,  1874,  the  appellant 
has  not  shown  the  fact  in  his  answer  in  abatement.  He  has 
shown  us  that  at  the  June  session  of  the  board  of  commission- 
ers, 1873,  they  selected  a  grand  jury  to  serve  at  the  Septem- 
ber term,  1873,  of  the  Porter  Circuit  Court ;  and  also,  that  at 
the  same  session  they  selected  another  grand  jury  to  serve  at 
the  May  term,  1874,  of  said  Porter  Circuit  Court ;  but  which 
of  these  panels  he  claims  to  have  been  the  legal  grand  jury  for 
the  February  term,  1874,  of  the  Porter  Circuit  Court,  he  does 
not  inform  us.  We  know  of  no  law  making  either  of  these 
panels  a  legal  grand  jury  to  serve  at  the  February  term,  1874, 
of  the  court  in  which  the  indictment  was  found.  A  grand 
jury  must  be  selected  for  each  term  of  the  circuit  court.  See 
2  G.  &.  H.  432,  sec.  7.  Nor  does  the  answer  in  abatement 
show  us  that  the  grand  jury  selected  by  the  board  at  their 
special  session  held  on  the  2d  day  of  February,  1874,  were 
not  legally  selected ;  it  shows  us  that  "  the  record  of  said  board 
does  not  show  that  said  persons  were  selected  by  lot  as  required 
by  law."  This  averment,  if  traversed,  would  put  in  issue  only 
the  contents  of  the  record,  not  the  fact  that  the  board  did  not 
select  the  grand  jury  by  lot,  as  required  by  law. 

Besides,  it  is  enacted  by  statute  (2  G.  &  H.  433,  sec. 
12),  that  "no  plea  in  abatement  or  other  objection  shall  be 
taken  to  any  grand  jury  duly  charged  and  sworn,  for  any 
alleged  irregularity  in  their  selection,  unless  such  irregularity, 
in  the  opinion  of  the  court,  amounts  to  corruption."  See,  also> 
Behler  v.  The  State,  22  Ind.  345.  It  would  be  an  unsafe 
opinion  of  a  court,  that,  from  the  irregularity  shown  in  this 
answer  in  abatement,  would  presume  corruption  in  the  board 
of  commissioners  in  selecting  a  grand  jury.  Fraud  or  cor- 
ruption is  never  presumed.  The  facts  which  constitute  it  must 
be  alleged.  And  the  proceedings  of  a  board  of  commission- 
ers are  presumed  to  be  correct  until  the  contrary  is  clearly 
shown.  We  do  not  think  the  authorities  cited  by  the  appel- 
lant sustain  his  views ;  besides,  those  cases  were  decided  under 
the  common  law  practice,  before  the  enactment  of  our  present 
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code  of  procedure,  and  when  there  was  no  such  healing  stat- 
ute as  sec.  12,  cited  above.  And  we  think  that  even  under 
that  practice  the  present  answer  in  abatement  would  have  been 
insufficient.     The  State  v.  Newer,  7  Blackf.  307. 

The  only  point  taken  by  the  appeUant  against  the  sufficiency 
of  the  indictment  is,  that  it  contains  no  avernlent  that  the 
/defendant  knew  said  Mink,  the  minor  to  whom  the  liquor  was 
alleged  to  have  been  sold,  to  be  under  the  age  of  twenty-one 
years.  Perhaps  it  would  be  enough  to  say  that  the  statute 
under  which  the  defendant  was  indicted  does  not  use  any  such 
words  in  the  definition  of  the  offence ;  but  it  has  been  fre- 
quently decided  by  this  court,  that  if  a  defendant  had  good 
reasons  to  believe  the  purchaser  was  not  a  minor,  he  might 
show  such  facts  in  his  defence.  The  State  v.  Kalb,  14  Ind. 
403 ;  Farbaek  v.  The  State,  24  Ind.  77  ;  Ooetz  v.  The  State, 
41  Ind.  162.     We  think  the  indictment  is  good. 

The  appellant  insists  that  the  overruling  of  the  motion  for  a 
new  trial  was  clearly  erroneous,  because  there  was  not  suffi- 
cient evidence  given  on  the  trial  to  support  the  verdict.  This 
question  is  not  properly  brought  before  us,  as  the  bill  of  excep- 
tions does  not  show  that  it  contains  all  the  evidence  given  in 
the  case.  This  ruling  has  been  so  often  made  by  this  court 
that  citations  of  authorities  have  become  unnecessary. 

The  judgment  is  affirmed. 


"Ward  v.  The  State. 

From  the  Porter  Circuit  Court. 

T.  J".  Merrifield,  W.  Johnston,  and  H.  Binnaman,  for  appel- 
lant. 

J.  O.  Denny,  Attorney  General,  for  the  State. 

Biddle,  J. — Indictment  and  conviction  for  selling  liquor 
to  a  person  who  was  in  the  habit  of  getting  intoxicated. 

A  motion  by  the  appellant  to  quash  the  indictment  was 
overruled.    This  is  assigned  for  error. 
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'  The  indictment  charges  the  appellant  with  selling  "one  pint 
of  liquor,  at  and  for  the  sum  of  ten  cents/'  It  contains  no 
averment  that  the  liquor  was  intoxicating.  The  statute  pro- 
hibits the  sale  of  "  intoxicating  liquors  "  only.  We  scarcely 
need  to  remark  that  there  are  many  kinds  of  liquors  which  are 
not  intoxicating.    The  indictment  should  have  been  quashed. 

The  judgment  is  reversed;  the  cause  is  remanded,  with, 
instructions  to  sustain  the  motion  to  quash  the  indictment. 


Wakd  v.  The  State. 

From  the  Porter  Circuit  Court. 

T.  J.  Memfield,  W.  Johnston,  and  H.  Binnoman,  for  appel- 
lant. 

J.  O.  Denny,  Attorney  General,  for  the  State. 

Downey,  J. — The  indictment  in  this  case,  on  which  the 
appellant  was  convicted,  is  insufficient  under  the  ruling  of 
this  court  in  McLaughlin  v.  The  Slate,  45  Ind.  338. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  quash  the  indictment. 


Wabd  v.  The  State.    (Six  Cases.) 

From  the  Porter  Circuit  Court. 

T.  J.  Merrifieldy  W.  Johnston,  and  JET.  Binnoman,  for  appel- 
lant 

J.  C.  Denny,  Attorney  General,  for  the  State. 
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,    Biddle,  J. — These  cases  are,  in  all  respects,  the  same  as 
that  of  Ward  v.  The  State,  ante,  p.  289. 
The  judgment  in  each  case  is  affirmed. 


Wakd  v.  The  State.    (Two  Gases.) 

From  the  Porter  Circuit  Court. 

T.  J.  Merrifidd,  W.  Johnston,  and  H.  Binnaman,  for  appel- 
lant. 

J.  C.  Denny,  Attorney  General,  for  the  State. 

Biddle,  J. — Each  of  the  above  cases  is  the  same  as  that  of 
Ward  v.  The  State,  ante,  p.  289,  except  that  the  charges  in  these 
cases  are  for  selling  intoxicating  liquor  to  be  drunk  on  the 
premises. 

Judgment  affirmed. 


Ward  v.  The  State. 

Prom  the  Porter  Circuit  Court. 

T.  J.  Merrifield,  W.  Johnston,  and  JET.  Binnaman,  for  appel- 
lant. 

J.  C.  Denny,  Attorney  General,  for  the  State. 

Biddle,  J. — This  case  is  the  same  as  that  of  Ward  v.  The 
Stale,  ante,  p.  289,  except  that  the  charge  is  for  selling  intox- 
icating liquor  to  a  person  in  the  habit  of  getting  intoxicated. 

Judgment  affirmed. 
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Hughes  *.  Jackson. 

Delivery  Bond.— Appeal. — Affidavit. — The  defendant  in  a  judgment  ren- 
dered upon  a  delivery  bond  before  a  justice  of  the  peace  can  not  appeal 
from  such  judgment  without  first  filing  an  affidavit,  in  accordance  with 
the  statute  (2  G.  &  H.  604,  sec.  90),  that  he  has  merits  in  such  appeal ; 
and  the  fact  that  the  execution  by  which  the  property  named  in  the  bond 
was  levied  upon  was  improperly  or  illegally  issued,  is  no  ground  for  dis- 
pensing with  such  affidavit. 

From  the  Parke  Circuit  Court. 

&  F.  Maxwell  and  8.  D.  Pueit,  for  appellant. 

Worden,  J. — Jackson  brought  an  action  against  Hughes, 
before  Noah  Deer,  a  justice  of  the  peace  of  Parke  county,  on 
the  following  instrument,  viz.: 

"  We,  Charles  Stalts  and  Morris  Hughes,  are  bound  to 
Joseph  Jackson  in  the  sum  of  forty-six  dollars  and  five  cents, 
on  the  following  conditions :  Whereas,  by  virtue  of  an  exe- 
cution on  a  judgment  rendered  by  John  O.  Rogers  by  trans- 
cript to  Noah  Deer,  a  justice  of  the  peace  of  Montezuma, 
Reserve  township,  Parke  county,  on  the  4th  day  of  August, 
1873,  in  favor  of  said  Joseph  Jackson,  against  said  Charles 
Stalts,  R.  Bentley,  deputy  constable  of  said  township,  has  this 
day  levied  on  one  bay  horse  and  one  brown  horse,  and  double 
set  of  harness,«of  the  appraised  value  of  two  hundred  dollars, 
to  satisfy  said  execution.  Now,  if  the  said  Charles  Stalts  and 
Morris  Hughes  shall  deliver  said  property  to  said  constable  at 
ten  o'clock  forenoon  of  the  16th  day  of  August,  1873,  at  Noah 
Deer's  store  in  Montezuma,  to  be  sold  on  said  execution,  or 
will  then  and  there  pay  to  said  constable  said  appraised  value 
of  said  property,  then  this  bond  shall  be  void. 

"  Witness  our  hands  and  seals  this  7th  day  of  August,  1873. 

"Mobbib  Hughes, 
"  C.  Stalts." 

Judgment  was  rendered  for  the  plaintiff  before  the  justice, 
and  the  defendant  appealed  to  the  circuit  court.  In  the  latter 
court,  the  defendant  moved  to  dismiss  the  action  for  the  fol- 
lowing reasons,  viz.: 
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"  1.  The  complaint  herein  does  not  state  facta  sufficient  to 
constitute  a  cause  of  action. 

"  2.  The  said  instrument  called  a  delivery  bond,  and  filed  ad 
a  cause  of  action,  is  a  nullity  and  void. 

"  3.  Said  instrument  shows  upon  its  face  that  the  said  Noah 
Deer,  the  justice  of  the  peace  who  issued  the  pretended  exe- 
cution mentioned,  has  no  jurisdiction  or  authority  by  law  to 
issue  the  same ;  that  said  execution  and  the  pretended  levy 
thereunder  are  void." 

He  also  filed  an  affidavit  in  support  of  the  motion,  which 
need  not  be  here  noticed,  as  the  motion  was  based  upon  alleg- 
ed defects  appearing  on  the  face  of  the  record.  Pending 
this  motion  and,  as  the  bill  of  exceptions  informs  us,  before  it 
was  heard,  the  plaintiff  interposed  a  motion  to  dismiss  the 
appeal,  "  because  the  defendant  neglected  and  failed  to  file  his 
affidavit  with  the  justice  who  tried  this  cause  below,  and  from 
whose  judgment  and  docket  this  appeal  is  taken,  showing  that 
he  had  merits  in  his  said  appeal." 

The  plaintiff's  motion  to  dismiss  the  appeal  was  sustained, 
and  the  defendant  excepted.  Whether  this  ruling  was  correct,  is 
the  only  question  involved.  Whether  the  ruling  was  correct, 
must  depend  upon  another  question,  viz.,  whether  the  case 
comes  within  the  statute  which  provides  that  "  no  appeal  shall 
be  allowed  the  defendant  from  a  judgment  before  a  justice  on 
a  delivery  bond,  unless  he  show  by  affidavit  that  he  has  merits 
in  such  appeal."     2  G.  &  H.  604,  sec.  90. 

The  execution,  by  virtue  of  which  the  property  was  levied 
upon,  and  in  virtue  of  which  the  delivery  bond  was  taken, 
may  have  issued  without  authority.  We  are  not  aware  of  any 
statute  that  authorizes  a  justice  of  the  peace  to  issue  an  exe- 
cution upon  a  transcript  filed  with  him  from  the  docket  of 
another  justice.  The  execution  may  have  been  void  for  want 
of  authority  in  the  justice  to  issue  it ;  but  still,  as  it  was 
issued,  and  property  levied  upon,  and  the  delivery  bond  exe- 
cuted to  secure  the  defendant  therein  in  the  possession  of  the 
property  until  the  day  appointed  for  the  sale  thereof  we  are 
-of  opinion  that  it  was  a  delivery  bond  within  the  intent  and 
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meaning  of  the  statute  above  quoted.  A  delivery  bond  may 
be  void  for  matters  appearing  on  the  face  thereof  or  dehors. 
If  matter  exist  rendering  the  bond  void,  but  not  appearing  on 
its  face,  it  is  clear  that  it  would  be  a  delivery  bond  within  the 
meaning  of  the  statute,  and  we  can  not  say  that  it  is  the  less 
so  where  the  matter  appears  on  the  face  of  the  bond.  As  no 
affidavit  was  filed  as  required  by  the  statute,  the  court  com- 
mitted no  error  in  dismissing  the  appeal. 
The  judgment  below  is  affirmed,  with  costs. 


Pierce  et  al.  v.  Wiison. 

48  2981  Pleading. — Bill  of  jftirtieuZars. — In  an  action  to  recover  for  services  ren- 
138  4ft5(  dered  to  the  defendants  by  the  plaintiff  as  an  attorney,  the  bill  of  particu- 
lars filed  with  the  complaint  was  as  follows :  A.  and  B.  to  C.  Dr.,  "  to  legal 
services  rendered  in  the  October  term  of  the  Tippecanoe  Circuit  Court,  in 
the  case  of  themselves  v."  D.  "  and  others,  to  set  aside  a  fraudulent  mort- 
gage, two  hundred  dollars  ($200)." 
Held,  that  this  was  a  sufficient  bill  of  particulars. 

Practice. — Appeal. — Form  of  Judgment, — No  question  as  to  the  form  of  a 
judgment  can  be  raised  for  the  first  time  in  the  Supreme  Court. 

From  the  Tippecanoe  Circuit  Court. 

It.  P.  Davidson  and  J".  G.  Davidson,  for  appellants. 
J.  H.  Adams  and  8.  P.  Baird,  for  appellee. 

Pettit,  J. — This  suit  was  brought  by  the  appellee,  William 
C.  Wilson,  against  the  appellants,  George  Pierce  and  John  W. 
Jamison,  on  an  account  for  services.  Answer  of  general  denial, 
trial  by  the  court,  general  finding  for  the  plaintiff,  and  judg- 
ment on  the  finding  for  two  hundred  dollars. 

The  only  questions  sought  to  be  raised  in  this  court  are  as 
to  the  sufficiency  of  the  complaint,  the  bill  of  particulars,  and 
the  form  of  judgment.  No  objection  was  taken  to  either  in 
the  court  below.    The  complaint  is  a  full  compliance  with  the 
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statute.  2  G.  &  H.  373,  sec.  1,  and  form  10,  p.  376.    The  bill 
of  particulars  is  this: 

"George  Pierce  and  John  W.  Jamison. 

"To  William  C.  Wilson,  Dr. 

"  To  legal  services  rendered  in  the  October  term  of  the  Tip- 
pecanoe Circuit  Court,  in  the  case  of  themselves  v.  John  Dof- 
fin  and  others,  to  set  aside  a  fraudulent  mortgage,  two  hun- 
dred dollars  ($200)." 

This  is  all  that  was  necessary  or  could  be  desired  in  a  bill 
of  particulars  in  this  case.  As  to  the  form  of  the  judgment, 
no  objection  to  it  having  been  made  below,  it  is  too  late  to  raise 
it  here  for  the  first  time,  if  any  really  existed ;  but  there  is 
none.     It  is  perfect,  and  is  in  these  words : 

"  It  is  therefore  considered  by  the  court  now  here  that  the 
plaintiff  do  have  and  recover  of  and  from  the  defendants  the 
sum  of  two  hundred  dollars,  and  also  the  costs  and  charges  in 
this  behalf." 

There  is  no  error  in  the  record. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellants,  with 
ten  per  cent,  damages. 


Adams  et  al.  v.  Holmes. 

» 

Practice. — Motion  for  New  Trial. — Listruetions. — A  motion  for  a  new  trial  for 
alleged  error  in  giving  or  refusing  instructions  must  point  out  and  identify 
the  instructions  given  or  refused. 

Same. — Interrogatories  to  Jury. — It  is  not  error  to  refuse  to  submit  interroga- 
tories to  a  jury,  when  not  asked  in  the  form  prescribed  by  statute,  sec.  336, 
2G.&H.  205. 

From  the  Jackson  Circuit  Court. 

F.  if.  Finch,  J.  A.  Finch,  and  A.  P.  Charles,  for  appellants. 
W.  K.  Marshall,  for  appellee. 

Downey,  J. — Action  by  the  appellee  against  the  appellants,. 
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to  foreclose  a  mortgage  executed  by  them  to  secure  certain 
notes  made  by  said  Adams.    Answer : 

1.  A  general  denial. 

2.  Fraud  in  obtaining  the  notes. 

3.  Failure  of  consideration. 

A  demurrer  filed  by  the  plaintiff  to  the  second  and  third 
paragraphs  was  sustained,  and  leave  was  given  to  amend  the 
answer.  When  the  amended  answer  was  filed,  it  consisted  of 
two  paragraphs,  numbered  one  and  two.  A  demurrer  was 
filed  to  each  of  the  paragraphs  of  the  amended  answer,  and, 
without  awaiting  any  action  of  the  court  upon  the  demurrer, 
so  far  as  the  record  shows,  the  defendant  filed  another  amended 
answer.  This  last  answer  also  contained  two  paragraphs. 
Each  of  these  paragraphs  relied  upon  the  defence  of  fraud  in 
obtaining  the  notes,  etc.,  alleging  that  they  were  given  as  a 
part  of  the  price  of  certain  real  estate,  and  averring  fraudu- 
lent representations  as  to  the  quantity  and  quality  of  the  land, 
and  the  improvements  thereon.  There  was  a  reply  in  denial 
of  each  paragraph  of  the  answer. 

The  issues  were  tried  by  a  jury,  and  there  was  a  verdict  for 
the  plaintiff.  A  motion  by  the  defendant  for  a  new  trial  was 
overruled,  and  final  judgment  was  rendered  on  the  verdict. 

As  well  as  we  can  ascertain  from  the  record,  this  took  place  on 
the  7th  day  of  April,  1873,  and  6ixty  days  were  then  given  in 
which  to  file  a  bill  of  exceptions.  The  bill  of  exceptions, 
which  appears  in  the  record,  was  filed  July  8th,  1873,  which  was 
not  within  the  time  allowed. 

The  only  error  properly  assigned  is  the  overruling  of  the 
motion  for  a  new  trial. 

The  first  reason  for  a  new  trial  was,  that  the  verdict  was  con- 
trary to  law.     Nothing  is  urged  under  this  head. 

The  second  reason  was,  that  the  verdict  was  contrary  to  the 
evidence. 

As  the  bill  of  exceptions  is  not  properly  in  the  record,  the 
•question  is  not  before  us. 

The  third  reason  was  the  refusal  of  the  court  to  permit  the 
defendant  to  open  and  close  the  evidence  and  argument. 
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There  is  no  bill  of  exceptions  showing  this  point.  If  there 
was,  the  case  of  Fetters  v.  The  Muncie  National  Bank,  34 
Ind.  25 1,  is  in  point  against  the  appellant. 

The  fourth  reason  was,  because  the  court  refused  to  give 
instructions  asked  by  the  defendant. 

The  fifth  reason  was,  "  because  the  court  erred  in  giving 
improper  instructions  to  the  jury." 

The  sixth  was,  "  because  the  court  erred  in  refusing  to  order 
the  jury  to  answer  interrogatories  which  had  been  made  to 
them  and  commented  upon  to  the  knowledge  of  the  court." 

The  instructions  refused  and  those  given,  to  which  objection. 
is  made,  should  have  been  more  particularly  pointed  out  and 
identified  in  the  motion  for  a  new  trial.     Holding  v.  Smith,  42/ 
Ind.  536;  Stone  v.  The  State,  42  Ind.  418;  Reeoes  v.  Plough, 
41  Ind.  204.    There  are  many  other  cases. 

As  to  the  interrogatories  which  the  court  was  requested  to 
submit  to  the  jury,  it  is  enough  to  say  that  they  were  not  asked  in 
proper  form.  The  law  is,  that,  if  desired,  the  court  shall 
instruct  the  jury,  if  they  find  a  general  verdict,  to  find  spe- 
cially upon  particular  questions  of  fact.  2  G.  &  H.  205,  sec. 
335.  The  interrogatories  were  not  asked  in  this  form,  and 
hence,  if  there  was  no  other  objection,  this  one  is  sufficient. 
The  Board  of  Commissioners,  etc.,  v.  Kromer,  8  Ind.  446 ; 
Bird  v.  Lanius,  7  Ind.  615. 

The  judgment  is  affirmed,  with  three  per  cent,  damages  and 
costs. 

Opinion  filed  May  term,  1874;  petition  for  a  rehearing  overruled  Novem- 
ber term,  1874. 


Allen  v.  Crow. 

Election.— Oontet.— The  statute,  1 G.  &  H.  318,  requires  the  contestor  of  an 
election  to  make  affidavit  to  his  ground  of  contest,  but  it  does  not  require 
the  oontestee  to  swear  to  the  grounds  on  which  he  resists  the  contest. 
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Bame. — Where  an  election  is  contested  on  the  ground  that  illegal  votes  were 
cast  for  the  contestee  equal  to  his  declared  majority,  it  is  a  sufficient  unswer 
that  illegal  votes  were  given  and  counted  for  the  contestor,  and  that  the 
contestee  received  a  majority  of  the  legal  votes  cast 

From  the  Putnam  Circuit  Court. 

J.  J.  Smiley,  W.  O.  Neff,  and  T.  C.  Grooms,  for  appellant 
D.  E.  Williamson  and  A.  Doggy,  for  appellee. 

Wobden,  J. — The  appellant  and  the  appellee  were,  respec- 
tively, candidates  for  the  office  of  township  trustee  for  the  town- 
ship of  Greencastle,  in  Putnam  county,  Indiana,  at  the  general 
election  for  the  year  1872.  Crow  was  declared  duly  elected,  and 
Allen  contested  his  election  before  the  board  of  commissioners 
of  that  county,  on  the  ground  that  illegal  votes  had  been  cast 
for  and  counted  to  Crow,  which,  if  deducted  from  his  legal 
votes,  would  leave  a  majority  in  favor  of  Allen,  the  contestor. 
Crow  filed  an  answer  of  general  denial  and  a  second  paragraph, 
alleging,  in  substance,  that  illegal  votes  had  been  cast  for  and 
counted  to  Allen,  and  that  he,  Crow,  had  a  majority  of  the 
legal  votes  cast.     The  second  paragraph  was  not  sworn  to. 

The  board  of  commissioners,  upon  the  trial  of  the  cause, 
found  for  the  contestee,  and  adjudged  accordingly.  Allen,  the 
contestor,  appealed  to  the  circuit  court,  where  the  cause  was 
tried  with  the  same  result  as  before  the  board  of  commission- 
ers.    Allen  appeals  to  this  court. 

A  motion  was  made  in  the  court  below  to  strike  out  the 
second  paragraph  of  the  answer,  but  it  was  overruled,  and 
exception  taken.  A  demurrer  was  then  filed  to  it  for  want 
of  sufficient  facts,  but  was  overruled,  and  exception  taken.  No 
objection  is  made  to  the  paragraph  of  answer,  except  that  it 
was  not  sworn  to.  We  are  of  opinion  that  the  answer  need 
not  have  been  sworn  to.  The  statute  requires  the  contestor  to 
swear  to  his  grounds  of  contest.  1  G.  A  H.  318,  sec.  16.  But 
it  does  not  require  the  contestee  to  swear  to  the  grounds  on 
which  he  resists  the  contest.  The  matter  6ct  up  in  the  answer 
was  good  ground  on  which  to  resist  the  contest,  as  is  shown 
by  the  statute,  which  provides  as  follows: 

"  Nor  shall  any  election  be  set  aside  for  illegal  votes,  unless 
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the  number  thereof  given  to  the  contestee,  if  taken  from  him, 
would  reduce  the  number  of  his  legal  votes  below  the  number 
of  legal  votes  given  to  some  other  person  for  the- same  office.*' 
1  G.  &  H.  318,  sec.  15. 

There  is  no  other  question  involved  in  the  record. 

The  judgment  below  is  affirmed,  with  costs. 


McMannus  et  al.  v.  Bush  et  al. 

Jurisdiction. — Beal  Action. — An  action' for  the  recovery  of  real  estate,  or 
for  the  determination  in  any  form  of  an  interest  therein,  must  be  brought 
in  the  county  where  such  real  estate  is  situated. 

Administrator. — Annulling  Letters. — Parties. — In  a  proceeding  seeking  to 
annul  the  appointment  of  an  administrator,  and  to  set  aside  a  sale  of  real 
estate  made  by  him,  the  purchaser  of  such  real  estate  is  not  a  proper 
party  defendant,  because  the  result  could  not  affect  the  rights  of  such 
purchaser  or  of  those  claiming  under  him. 

From  the  Bartholomew  Circuit  Court. 

F.  T.  Hord,  for  appellants. 
S.  Stansifer,  for  appellees. 

Downey,  J. — The  appellants,  heirs  of  John  Arthur, 
deceased,  sued  the  appellees,  Thomas  F.  Thompson,  George 
Bush,  Isaac  E.  Johnson,  and  Aaron  Hubble.  The  facts  stated 
in  the  complaint  are  the  following : 

That  John  Arthur  departed  this  life  in  February,  1847,  the 
owner  in  fee  simple  of  the  land  described  in  the  complaint,  sit- 
uated in  the  county  of  Owen,  in  the  State  of  Indiana,  leaving 
the  appellants  as  his  heirs ;  that  on  the  12th  day  of  October, 
1847,  one  Thomas  F.  Thompson  was  appointed,  by  the  clerk  of 
the  Probate  Court  of  Bartholomew  county,  administrator  of  the 
estate  of  said  John  Arthur,  deceased.  On  the  27th  of  December, 
1847,  he  filed  his  petition  to  sell  said  real  estate  as  such  adminis- 
trator, and  he  procured  from  said  court  an  order  of  sale,  and  sold 
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the  same  to  said  Isaac  E.  Johnson,  who  has  since  sold  the  same 
to  said  Aaron  Hubble,  who  sold  it  to  said  George  Bush,  who 
claims  the  ownership  of  said  property  by  virtue  of  said  sales  ; 
that  said  John  Arthur,  at  the  time  of  his  death,  was  not  an  inhab- 
itant of  Bartholomew  county,  where  said  letters  were  granted; 
that  he  was  an  inhabitant  of  Jennings  county,  and  died  in 
said  Jennings  county;  that  said  letters  of  administration 
granted  in  Bartholomew  county  were  null  and  void ;  that  he 
had  no  right  to  apply  to  sell  said  land,  and  said  Probate  Court 
of  Bartholomew  county  had  no  jurisdiction  thereof;  that 
said  letters  could  be  granted  only  in  Jennings  county,  and 
said  Jennings  County  Probate  Court  alone  had  jurisdiction  of 
said  sale  of  land;  that  said  real  estate  was  appraised  for  sale  at 
eighty-five  dollars,  and  the  same  was  not  sold  for  two-thirds  of 
its  appraised  value  ;  that  the  same  was  sold  for  fifty-six  dol- 
lars and  fifty-one  cents,  and  the  sale  was  void  and  passed 
no  title ;  that  James  Arthur,  Charles  McMannus,  Margaret 
McMannus,  John  Stuckey,  Mary  Stuckey,  Katharine  Arthur, 
and  Hannah  Arthur  were  not  served  with  process  to  answer 
the  said  petition  of  the  said  administrator,  and  the  pretended 
return  of  process  in  said  cause  "  served  "  is  a  forgery,  and  was 
not  made  or  executed  by  the  officers  by  whom  it  purports  to 
have  been  made ;  and  the  pretended  consent  of  James  Arthur 
was  never  made  or  executed  by  him,  and  he  at  no  time  con- 
sented thereto ;  that  at  the  time  of  commencing  said  pro- 
ceedings by  said  administrator,  Katharine  Arthur  and  Han- 
nah Arthur  were  minors — under  the  age  of  twenty-one  years  ; 
that  said  Hannah  Arthur  (now  Dorsey)  was  under  the  age  of 
twenty-one  years  at  the  time  of  her  intermarriage  with  said 
John  Dorsey.  And  the  complaint  then  gives  a  statement  of  the 
interests  of  the  several  parties. 

That  appellants  had  no  knowledge  of  said  proceedings  by 
said  administrator,  and  had  no  knowledge  that  said  John 
Arthur  ever  owned  said  real  estate,  and  had  no  notice,  of  any 
kind,  of  their  interest  in  said  land  until  March,  1872,  and 
had  no  means  of  learning  said  facts  earlier ;  and  also  avers 
facts  of  their  residence,  etc.,  showing  they  had  no  opportuni- 
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tiy  to  learn  the  facts  sooner.  Prayer,  that  the  court  declare 
the  appointment  of  said  Thompson,  as  administrator,  illegal  and 
-void,  and  that  said  proceedings  and  judgment  to  sell  land  are 
void,  and  the  sale  thereof  illegal  and  void,  and  that  the  same 
be  cancelled  and  set  aside,  and  for  all  proper  relief. 

A  copy  of  therecordof  the  appointment  of  the  administrator, 
and  the  proceedings  in  the  sale  of  the  land,  is  made  part  of 
the  complaint  and  filed  with  it. 

The  defendants  Bush,  Johnson,  and  Hubble  demurred  to 
the  complaint,  on  the  ground  that  the  court  had  no  jurisdic- 
tion of  the  subject  of  the  action,  and  because  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  demurrer  was  sustained  by  the  court,  and  final  judgment 
was  rendered  for  the  defendants.  s 

The  ruling  of  the  court  on  the  demurrer  is  the  only  error 
assigned. 

Thompson,  who  was  the  administrator  of  the  estate  of 
Arthur,  being  a  non-resident  of  the  State,  was  notified  by 
publication  only. 

It  is  urged  that  the  Probate  Court  of  Bartholomew  county 
had  no  jurisdiction  to  appoint  the  administrator  or  make  the 
order  for  the  sale  of  the  land,  and  that,  consequently,  the  pro- 
ceeding is  wholly  void.  Counsel  for  the  appellees  contends 
that  the  action  should  have  been  commenced  in  Owen  county, 
where  the  land  is  situated. 

The  code  requires  that  actions  for  the  recovery  of  real  prop- 
erty or  of  an  estate  or  interest  therein,  or  for  the  determina- 
tion in  any  form  of  such  right  or  interest,  and  for  injuries  to 
real  property,  must  be  commenced  in  the  county  in  which  the 
subject  of  the  action  or  some  part  thereof  is  situated.  2  G. 
&  H.  56,  sec.  28. 

It  is  very  clear  that  the  only  object  of  this  action,  so  far  as 
the  appellees  Bush,  Johnson,  and  Hubble  are  concerned,  was 
to  determine  the  question  of  their  right  to  the  real  estate 
which  had  been  sold  by  the  administrator.  If,  as  is  insisted  by 
counsel  for  the  appellant,  the  court  which  appointed  the  admin- 
Vol.  XLVIIL— 20 
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istrator  and  ordered  the  sale  of  the  land  had  no  jurisdiction, 
and  the  proceeding  was  wholly  void,  there  was  no  necessity 
for  a  proceeding  to  set  them  aside.  No  relief  is  in  any  way 
sought  as  against  the  ex-administrator,  aside  from  that  affect- 
ing the  title  to  the  land. 

In  our  opinion,  the  demurrer  was  correctly  sustained,  on  the 
ground  of  want  of  jurisdiction  in  the  court  of  the  subject  of 
the  action. 

The  judgment  is  affirmed,  with  costs. 

On  Petition  fob  a  Reheabing. 

Downey,  J. — A  petition  for  a  rehearing  has  been  filed  in 
this  case,  and  has  been  carefully  considered.  We  still  think 
the  case  was  rightly  decided.  So  far  as  the  action  sought  to 
set  aside  the  appointment  of  the  administrator  and  the  order 
for  the  sale  of  the  land  merely,  its  result  could  not  affect  the 
rights  of  the  purchaser  or  those  claiming  under  him ;  and, 
therefore,  there  was  no  reason  for  making  them  parties  to  the 
suit.  So  far  as  it  sought  to  determine,  in  any  form,  the  ques- 
tion of  their  title  to  the  land,  it  should,  by  the  express  require- 
ment of  the  statute,  have  been  brought  in  the  county  in  which 
the  land  is  situated. 

The  petition  is  overruled. 


Williams  v.  The  State. 


48    906 
157    327 


Chimin  Ax  Law. — Justice  of  the  Peace. — Docket. — In  a  criminal  cause,  it  is  not 
necessary  for  a  justice  of  the  peace  to  copy  on  his  docket  the  affidavit 
charging  the  offence. 

Same. — Constitutional  Law. — Tide  of  Statute. — Giving  Away  Intoxicating  Liquor. 
The  offence  of  giving  awap  intoxicating  liquors  to  minors  and  to  person! 
in  the  habit  of  getting  intoxicated,  as  defined  in  the  act  of  February  27th, 
1873,  ia  properly  connected  with  the  subject  expressed  in  the  title. 
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Same. — jRsrson  t»  Me  i7a&it  q/"  Becoming  Intoxicated. — A  prosecution  for  giv- 
ing away  intoxicating  liquors  to  a  person  in  the  habit  of  becoming  intox- 
icated cannot  be  sustained,  if  the  evidence  shows  that  the  defendant 
believed,  and  had  reason  to  believe,  that  the  person  to  whom  the  liquor 
was  given  was  a  sober  man  and  not  in  the  habit  of  becoming  intoxi- 
cated. 

From  the  Hamilton  Circuit  Court. 

JR.  Graham,  J.  W.  Evans,  and  JR.  It.  Stephenson,  for  appel- 
lant. 

J.  C.  Denny,  Attorney  General,  for  the  State. 

Buskirk,  C.  J. — The  appellant  was  convicted  for  giving 
intoxicating  liquor  to  a  person  in  the  habit  of  getting  intoxi- 
cated. The  prosecution  originated  before  a  justice  of  the  peace. 

In  the  circuit  court,  the  appellant  moved  to  dismiss  the 
action,  upon  the  ground  that  the  justice  had  not  copied  the 
affidavit  on  his  docket.  The  original  affidavit  was  sent  up 
with  the  appeal  papers.  In  civil  actions  before  a  justice,  the 
cause  of  action  must  be  copied  on  his  docket,  but  it  is  otherwise 
in  criminal  causes ;  it  is  not  necessary  to  copy  the  accusation 
on  his  docket.  Nash  v.  The  State,  7  Ind.  666.  There  was  no 
error  in  overruling  the  motion  to  dismiss  the  action. 

The  appellant  moved  in  arrest  of  judgment,  on  the  ground 
that  it  was  no  offence  to  give  intoxicating  liquor  to  &  person 
in  the  habit  of  getting  intoxicated.  The  point  made  and 
relied  upon  is,  that  the  title  of  the  act  of  February  27th,  1873, 
did  not  embrace  the  offence  of  giving  intoxicating  liquor  to 
minors,  persons  intoxicated,  or  persons  in  the  habit  of  getting 
intoxicated. 

The  same  question  arose  under  the  act  of  March  5th,  1859. 
The  title  of  that  act,  on  the  point  involved  here,  was  the  same 
as  the  act  of  February  27th,  1873 ;  both  being  "  an  act  to 
regulate  the  sale  of  intoxicating  liquors,"  etc. 

In  The  State  v.  Adamson,  14  Ind.  296,  the  question  was 
presented,  whether  the  eleventh  section  of  the  act  of  1859, 
which  imposed  a  penalty  for  giving  away  intoxicating  liquors 
to  any  person  under  the  age  of  twenty-one  years,  or  to  any  per- 
son at  the  time  in  a  state  of  intoxication,  was  properly  con- 
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nected  with  the  subject  expressed  in  the  title,  and  it  was  held 
that  it  was.  The  court  say :  "  One  branch  of  the  subject 
included  in  the  title  of  the  act  in  question,  is  the  licensing — the 
regulating  of — the  retail  of  intoxicating  liquors.  That  subject 
includes  the  limitations  as  to  time,  place,  person,  quantity, 
etc.,  to  be  imposed  upon  the  sale.  And  when  we  consider  the 
object  for  which  such  a  law  was  passed,  viz.,  to  prevent  abuses 
that  might  flow  from  the  unrestrained  disposal  of  liquors  in 
these  respects,  it  would  seem  that  the  giving  away,  under  cir- 
cumstances which  might  produce  the  same  evil  results  as  the 
selling,  would  be  a  matter  properly  regulated  in  connection 
with  the  selling.  Indeed,  it  may  be  regarded  as  a  necessary 
incident  to  a  statute  regulating  the  sale,  to  secure  its  efficient 
operation.  It  is  a  necessary  precautionary  provision  to  pre- 
vent evasion  of  the  prohibition  to  sell.  All  experience  under 
license  laws  proves  this." 

The  ruling  in  the  above  case  was  adhered  to  in  the  subse- 
quent case  of  Thomasson  v.  The  State,  15  Ind.  449.  The 
court  say :  "  It  is  urged  that  section  11  of  the  liquor  law  in 
question,  prohibiting  the  sale  or  giving  away  to  minors,  is  not 
within  the  title  of  the  act.  That  it  is  within  it,  has  already 
been  decided.  The  State  v.  Adam&on,  14  Ind.  296.  But  the 
defendant  may  show  reasonable  ground  of  belief  that  the  minor 
was  an  adult.     The  State  v.  KaU>,  14  Ind.  403." 

The  question  seems  to  have  been  regarded  as  settled  while 
the  act  of  1859  remained  in  force.  Many  cases  arising  under 
section  11  of  said  act  have  been  brought  to  this  court  since 
the  ruling  in  the  above  cases,  but  the  point  under  examination 
does  not  appear  to  have  been  relied  upon  or  decided  by  this 
court.  The  title  to  the  two  acts,  so  far  as  the  point  under 
examination  is  concerned,  being  the  same,  the  ruling  ought  to 
be  the  same.  Besides,  the  legislature,  in  framing  the  act  of 
February  27th,  1873,  is  presumed  to  have  drafted  it  with 
reference  to  the  construction  which  had  been  placed  upon  the 
former  act. 

We  think  the  offence  of  giving  away  to  minors,  persons  in 
a  state  of  intoxication,  and  those  in  the  habit  of  getting  intox- 
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icated,  is  properly  connected  with  the  subject  expressed  in  the 
title,  and  that  the  court  properly  overruled  the  motion  in  arrest 
of  judgment. 

/  The  overruling  of  the  motion  for  a  new  trial  is  assigned  for 
'error,  and  presents  the  only  remaining  question  for  decision. 

The  appellant  is  a.  druggist  and  claims  that  he  acted  in  good 
faith,  believing  that  the  person  to  whom  he  gave  the  liquor 
was  a  sober  man,  and  was  not  in  the  habit  df  getting  intoxicated. 
The  person  to  whom  the  liquor  was  given  was  a  practising 
'physician  in  good  standing  in  his  profession,  and  at  the  time 
represented  to  the  appellant  that  he  was  unwell  and  wanted 
the  whiskey  for  medicine,  and  not  for  a  beverage.  The  doc- 
tor resided  six  miles  from  the  place  of  business  of  the  appel- 
lant. The  appellant  testified  that  he  had  known  the  doctor 
about  four  years ;  that  he  had  been  in  his  store  four  or  five 
times  within  the  last  year ;  that  he  knew  nothing  of  his  char- 
acter for  sobriety,  but  believed  that  he  had  been  a  sober  man 
for  the  last  year,  and  understood  that  such  was  his  character. 
It  further  appeared  that  the  doctor  was  sober  at  the  time  he 
got  the  liquor.  It  does  not  appear  from  the  evidence  that  his 
appearance  indicated  that  he  was  in  the  habit  of  getting  intox- 
icated. There  is  some  conflict'  in  the  evidence  as  to  the  hab- 
its of  the  doctor,  but  we  think  the  court  was  justified  in  find- 
ing that  he  was  a  person  in  the  habit  of  getting  intoxicated. 
But  we  think  that  the  evidence  shows  that  the  appellant 
believed,  and  had  reason  to  believe,  that  the  doctor  was  a 
sober  man,  and  that  he  was  not  then  in  the  habit  of  getting 
intoxicated.  It  was  quite  satisfactorily  shown  that  he  was 
not  in  the  habit  of  drinking  away  from  home,  and  being  sober 
at  the  time,  and  it  not  being  proved  that  his  appearance  indi- 
cated his  habits,  we  think  the  appellant  was  not  put  upon 
inquiry  as  to  the  habits  of  such  person.  We  think  the  court 
erred  in  overruling  the  motion  for  a  new  trial.  See  Farretl  v. 
The  State,  45  Ind.  371. 

The  judgment  is  reversed,  with  costs ;  and  the  cause  is 
xemanded  for  a  new  trial. 
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Wbitten  Instrument. — Accepting  Provisions  of  Written  In*trumaU.--A>  per- 
son can  not  avail  himself  of  a  written  instrument  in  part  and  defeat  its 
provisions  in  any  other  part;  and  this  applies  to  wills,  deeds,  and  all 
other  instruments. 

Will. — Construction. — Where  a  bequest  was  made  to  the  children  of  a 
brother  and  the  children  of  an  uncle  of  the  testator,  with  a  provision  in 
the  will,  that  if  any  one  or  more  of  the  children  should  die  "  during  his, 
her,  or  their  majority/'  the  share  of  such  child  or  children  so  dying  should 
revert  to,  and  be  equally  divided  between,  the  surviving  children  of  the 
brother  and  of  the  uncle ; 

Held,  that  on  the  death  of  one  of  the  children,  during  minority,  leaving  a 
father  surviving,  the  father  was  not  entitled  to  receive  one-half  of  the 
share  of  such  child. 

Same. — Where  the  word  "  majority,"  as  applied  to  the  age  of  a  person,  is  used 
in  a  will,  if  it  appears  from  the  provisions  of  the  will  that  the  word 
"  minority,"  or  other  word  of  similar  import,  was  intended  to  have  been  used 
instead  thereof,  the  will  should  be  so  construed. 

Same. — Evidence. — In  a  suit  against  a  guardian,  by  a  party  claiming  to  be 
an  heir  of  a  deceased  ward,  for  money  alleged  to  have  belonged  to  the 
ward,  where  the  guardian  answered  that  he  received  the  money  by  the 
terms  of  a  will  (made  a  part  of  the  answer)  bequeathing  it,  in  case  of  the 
death  of  the  ward,  to  persons  other  than  the  plaintiff,  the  will,  purporting 
to  have  been  executed  in  another  state,  and  the  certificate  of  probate 
thereon,  certified  by  the  clerk  of  the  court  of  common  pleas  of  the  county 
in  which  said  suit  was  brought  to  have  been  filed  in  open  court,  and  to 
be  on  file  in  his  office,  and  to  be  a  true  copy  of  the  will  and  of  the  certifi- 
cate of  probate  thereon  as  made  in  said  state,  was  admitted  in  evidence 
without  objection. 

Held,  that  this  showed  that  the  money  was  held  by  the  guardian  under  the 
terms  of  the  will.     (Buskibk,  C.  J.,  dissented.) 

From  the  Jefferson  Circuit  Court. 

J.  L.  Wilson  and  E.  R.  Wilson,  for  appellant. 
C.  E.  Walker  and  W.  S.  Roberts,  for  appellees. 

Downey,  J. — Suit  by  the  appellant  against  the  appellees  on 
a  guardian's  bond.  Joyce  was  appointed  guardian  of  Mary  Ann 
and  certain  other  of  the  minor  children  of  the  relator,  by  the 
common  pleas  of  Jefferson  county,  in  this  State.  It  is  alleged 
that  certain  property,  consisting  of  money  and  notes,  came  to 
and  was  in  the  hands  of  said  guardian  at  said  county ;  that 
mid  Mary   Ann  died  without  issue;  that  in  consequence 
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thereof  the  relator  was  entitled  to  one-half  of  her  estate,  her 
mother  having  died  prior  to  her  decease,  and  her  brothers  and 
sisters  the  other  half.  It  is  alleged  that  the  estate  of  the  ward, 
in  the  hands  of  the  guardian  at  the  time  of  her  death,  amounted 
to  ten  thousand  dollars  after  paying  all  proper  charges,  debts, 
and  expenses  chargeable  to  her  share  of  the  money,  property, 
and  estate  so  in  the  hands  of  the  guardian.  A  demand,  by 
the  relator,  of  the  amount  due  him  is  alleged  and  a  refusal  to 
pay,  and  judgment  is  asked  for  five  thousand  dollars. 

The  defendants  answered  as  follows : 

"  Defendants,  for  answer  to  the  complaint,  say  that  one 
Robert  Splain,  the  uncle  of  said  deceased  child,  died  at  the 
city  of  New  Orleans,  State  of  Louisiana,  testate,  in  1861 ;  that 
he  devised  property  to  the  children  of  said  William;  that  said 
money  and  property  so  devised  to  the  said  children  came  to 
the  hands  of  the  defendant  Franklin  Joyce,  under  an  order  of 
the  court  at  New  Orleans,  to  be  held  and  administered  accord- 
ing to  the  terms  and  provisions  of  said  will,  as  such  guardian; 
that  by  the  terms  of  said  will,  it  is  provided  that  the  shares 
of  said  children  shall  be  paid  to  them  respectively  at  the  age  of 
twenty-one  years,  and  that  the  share  of  any  child  dying  during  its 
minority  should  go  to  his  or  her  surviving  brothers  and  sis- 
ters; that  said  Mary  Ann  died  at  the  age  of  eight  years, 
leaving  brothers  and  sisters  her  surviving,  and  leaving  no  issue. 
They  file  herewith  a  copy  of  said  will  as  part  hereof.  And  no 
other  property  of  said  child  ever  came  to  the  hands  of  said 
guardian,  Franklin  Joyce." 

The  copy  of  the  will  is  in  the  record,  in  connection  with  the 
answer.  The  will  appears  to  have  been  made  in  New  Orleans, 
before  a  notary  public,  signed  by  the  testator,  and  attested  by 
the  notary  and  three  witnesses.  It  is  certified  by  the  notary, 
and  then  by  the  clerk  of  the  Second  District  Court  of  New 
Orleans,  as  having  been  filed  in  his  office,  whose  certificate  is 
authenticated  by  the  certificate  of  the  sole  judge  of  that  court. 
It  has  also  appended  to  it  a  certificate  of  the  clerk  of  the  Jef- 
ferson Common  Pleas,  that  it  had  been  filed  in  open  court,  and 
then  on  file  in  his  office.     From  this  certificate,  it  also 


812  SUPREME  COURT  OF  INDIANA. 

The  State,  ez  rd.  Splain, «.  Joyce  et  aL 

appears  that  the  said  paper  is  a  true  copy  of  the  will  and  of 
the  certificate  of  probate  thereon,  as  made  in  the  State  of 
Louisiana. 

A  demurrer  to  the  answer,  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  was  filed 
by  the  plaintiff,  and  overruled  by  the  court.  Reply  in  denial 
of  the  answer.  Trial  by  the  court.  Finding  for  the  defend- 
ants. Motion  made  by  the  plaintiff  for  a  new  trial.  Motion 
overruled,  and  judgment  on  the  finding. 

Two  errors  are  properly  assigned : 

1.  Overruling  the  demurrer  to  the  answer. 

2.  Refusing  to  grant  a  new  trial. 

The  question  first  to  be  considered  relates  to  the  sufficiency 
of  the  answer.  The  relator  claims  the  money  for  which  he 
sues  through  Mary  Ann  Splain,  his  deceased  daughter,  and  by 
no  other  right  or  title.  If  she  had  no  title  to  it,  he  has  none, 
so  far  as  this  case  is  concerned.  The  answer  shows  that  she 
had  no  title,  except  by  virtue  of  the  will  of  her  uncle  Wil- 
liam. If  that  will  is  invalid  for  any  reason,  it  must  follow 
that  she  had  no  right  or  title  to  the  money  sued  for,  and  none 
passed  at  her  death  to  the  relator.  It  is  objected  that  the  will  has 
not  been  so  certified  and  admitted  to  probate  in  this  State  as  to 
make  it  valid  here  and  admissible  as  the  will  of  said  deceased. 

The  relator  thus  seeks  to  stand  in  the  singular  and  incon- 
sistent attitude  of  claiming  that  the  will  is  valid  for  the  pur- 
pose of  vesting  in  his  daughter  a  right  to  the  money,  etc.,  but 
is  invalid  so  far  as  it  provides  that  at  her  death  the  right 
vested  in  her  brothers  and  sisters,  and  this,  so  far  as  this  point 
is  concerned,  on  account  of  objections  which  go  to  the  validity 
of  the  entire  will.  This  the  relator  can  not  do.  A  person 
can  not  accept  and  reject  the  same  instrument,  or,  having 
availed  himself  of  it  in. part,  defeat  its  provisions  in  any  other 
part,  and  this  applies  to  deeds,  wills,  and  all  other  instruments 
whatsoever.  He  who  has  his  option  whether  he  will  affirm  a 
particular  act  or  contract  must  elect  to  affirm  or  disaffirm  it 
altogether;  he  can  not  adopt  that  part  which  is  for  his  own 
benefit  and  reject  the  rest.    He  can  not  blow  hot  and  cold. 
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A  person  can  not  be  allowed  at  onoe  to  benefit  by  and  repu- 
diate an  instrument,  but  if  he  chooses  to  take  the  benefit  which 
it  confers,  he  shall  likewise  take  the  obligation  ^nd  bear  the 
<mu8  which  it  imposes ;  no  person  can  accept  and  reject  the 
same  instrument.  This  principle  extends  beyond  the  parties  to 
the  act  or  suit,  and  is  binding  upon  or  in  favor  of  all  who 
<slaim  under  or  are  connected  with  them  as  privies.  Herman 
Estoppel,  sec.  467,  et  seq.  When  the  relator  insists  that 
the  will  is  for  any  cause  invalid,  his  position,  if  allowed,  at 
once  shows  that  his  daughter  acquired  no  interest  in  the 
the  money,  etc.,  and  that  he  could  have  acquired  no  interest 
from  her. 

It  is  objected,  however,  that  the  clause  of  the  will  relating 
to  the  disposition  of  the  money,  etc.,  in  the  event  of  the  death 
of  one  of  the  legatees,  did  not  vest  the  share  of  the  deceased 
in  the  surviving  brothers  and  sisters.  We  set  out  in  full  this 
part  of  the  will : 

"  I  give  and  bequeath  to  my  sister,  Margaret  Splain,  now 
residing  in  Brandon,  county  of  Cork,  Ireland,  the  interest  or 
usufruct  of  the  sum  of  six  thousand  dollars  for  and  during 
the  term  of  her  natural  life,  the  principal  sum,  on  her  decease 
to  be  divided  equally  between  the  children  of  my  brother, 
William  Splain,  and  ^he  children  of  my  uncle,  John  Jennings, 
till  now  living  in  the  State  of  Indiana,  in  the  manner  in  which 
the  residue  of  my  estate,  after  paying  all  my  just  debts  and 
the  special  bequests  hereinbefore  made  by  me,  is  disposed  of; 
that  is  to  say,  as  soon  as  possible  after  my  decease,  I  wish  all 
my  debts  and  my  special  legacies  to  be  paid,  and  then  I  desire 
that  my  executor  shall  invest  all  sums  of  money  of  which  I 
may  die  possessed,  or  which  may  accrue  to  me,  or  in  any  other 
manner,  in  good  mortgage  securities,  the  interest  accruing  from 
which  is  to  be  applied,  under  the  direction  of  my  executor,  to 
the  education  of  the  children  of  my  said  brother,  William 
Splain,  and  the  children  of  my  said  uncle,  John  Jennings,  and 
to  their  support  until  they  attain  their  legal  majorities,  when, 
as  each  so  attains  his  or  her  legal  majority,  the  share  of  this 
estate  coming  to  him  or  her  shall  be  paid  over  to  him  or  her 
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by  my  executor.  The  said  children  of  my  brother  William 
and  my  uncle,  John  Jennings,  being  herein  constituted  my 
residuary  legatees.  If  the  interest  accruing  from  the  invest- 
ments so  made  shall  exceed  in  amount  the  sum  demanded  to 
defray  the  expenses  of  the  education  of  the  said  children,  then 
such  excess  shall  be  equally  divided  annually  between  my  said 
brother  and  uncle.  Should  one  or  more  of  the  said  children 
of  my  said  brother  and  uncle  die  during  his,  her,  or  their  majority, 
the  share  of  such  child  or  children  so  dying,  in  the  bequest 
herein  made,  then  shall  revert  to  and  be  equally  divided 
between  the  surviving  children  of  my  said  brother  and  uncle." 

Whether,  on  the  death  of  one  of  the  children,  its  share 
would  go  to  its  brothers  and  sisters  only,  or  to  the  children  of 
both  families,  we  need  not  inquire.  If  it  vested  exclusively  in 
the  children,  in  either  way,  the  relator  could  have  no  interest 
in  it. 

Counsel  for  appellant  contend  that  the  word  "  majority ," 
where  it  occurs  last  in  the  above  clause  of  the  will,  must  be 
taken  as  expressing  the  meaning  of  the  testator,  while  counsel 
for  the  appellee  insist  that  it  was  used  by  mistake  for  or 
instead  of  the  word  "  minority ." 

Words  in  a  will  are  to  be  understood  to  have  been  used  by 
the  testator  in  their  common  and  ordinary  sense,  and  no  word 
in  a  will  can  be  rejected,  and  another  substituted  in  its  place, 
without  the  clearest  certainty  that  such  was  the  intention  of 
the  testator.  We  think  it  is  apparent  from  the  whole  of  that 
part  of  the  will  which  we  have  set  forth,  that  the  testator 
intended  to  use  the  word  minority,  or  some  other  word  or 
words  of  similar  import,  and  that  he  did  not  intend  to  control 
or  limit  the  disposition  of  the  money,  etc.,  after  the  same  was 
paid  over  to  the  children,  or  any  of  them,  on  their  obtaining 
.  their  majority. 

Only  one  other  point  is  urged  by  counsel  for  the  appellant, 
and  that  arises  under  the  second  error  assigned.  It  is,  that  it 
is  not  shown  by  the  evidence  that  the  estate  in  controversy 
was  received  by  the  guardian  by  virtue  of  or  under  the 
bequest  in  the  will.    There  was  no  objection  made  to  the 
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introduction  of  the  will  in  evidence.    This  point  is  clearly 
against  the  appellant  on  the  evidence  contained  in  the  bill  of 
exceptions. 
The  judgment  is  affirmed,  with  costs. 

Buskibk,  C.  J. — I  do  not  agree  to  the  judgment  pronounced 
by  the  majority  of  the  court,  nor  can  I  give  my  assent  to  the 
reasoning  of  the  court  by  which  the  result  was  reached.  The 
judgment  of  the  court  below  should  have  been  reversed  upon 
two  grounds : 

1.  The  answer  was  fatally  defective. 

2.  Conceding  the  answer  to  be  good,  there  was  a  failure  of 
proof  to  sustain  its  allegations. 

I  am  so  firmly  convinced  that  the  judgment  is  wrong,  that 
I  can  not  content  myself  with  simply  dissenting,  but  I  feel  it 
to  be  my  duty  to  state  the  grounds  of  my  dissent. 

The  substance  of  the  answer  was,  that  the  estate  in  the 
hands  of  the  guardian  came  to  his  wards  by  devise  from  their 
uncle,  Robert  Splain,  deceased,  who  died  testate,  at  New 
Orleans,  Louisiana ;  that  the  money  in  his  hands  came  to  him 
under  and  by  virtue  of  the  decree  of  a  court  in  the  city  of  New 
Orleans,  in  said  State  of  Louisiana ;  and  that  by  virtue  of  the  will 
of  the  said  Robert  Splain,  the  estate  of  his  ward,  Mary  Ann, 
upon  her  death  vested  in  her  brothers  and  sisters.  A  copy  of 
what  purported  to  be  the  will  of  the  said  Robert  Splain  was 
filed  with  and  made  a  part  of  the  answer,  but  no  copy  of  the 
decree  of  the  court  was  filed. 

To  this  answer  a  demurrer  was  overruled,  and  this  presents 
the  first  question : 

Three  objections  are  urged  by  counsel  for  appellant  against 
the  validity  of  the  paper  filed  with  the  answer  and  read  in 
evidence  as  the  will : 

1.  That  the  paper  on  its  face  bears  no  evidence,  either  in  its 
form,  statements,  or  signatures,  that  it  is  the  last  will  of  Rob- 
ert Splain,  but  that  it  is  only  a  formal  statement  of  a  notary 
public. 

2.  That  it  does  not  appear  that  such  paper  was  ever  proved 
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and  admitted  to  probate  in  the  State  of  Louisiana,  where  it 
purports  to  have  been  executed. 

3.  That  it  does  not  appear  that  such  supposed  will  wad 
proved  in  the  common  pleas  court  of  Jefferson  county,  or  that 
such  court  ordered  the  same  to  be  recorded. 

The  first  objection  is  based  upon  the  theory  that  the  will  in 
question  must  be  executed,  proved,  and  admitted  to  probate 
according  to  the  laws  of  this  State.  We  think  differently. 
This  is  a  foreign  will,  and  is  governed  by  sees.  34,  35,  and  36, 
of  our  statute  in  reference  to  wills.  2  G.  &  H.  558.  Sec.  37 
has  no  application  to  foreign  wills.     That  section  provides : 

"  No  will  executed  in  this  State,  and  proven  or  allowed  in 
any  other  state  or  country,  shall  be  admitted  to  probate  within 
this  State,  unless  executed  according  to  the  laws  of  this  State/9 

By  the  above  section,  a  will  executed  in  this  State,  but  proved 
or  allowed  in  any  other  state  or  country,  is  treated  as  a  domes- 
tic  will,  and  can  not  be  admitted  to  probate  in  this  State, 
unless  it  was  executed  according  to  the  laws  of  this  State. 
But  when  a  will  is  executed  and  admitted  to  probate  in  any 
other  state  or  country,  its  execution  and  probate  will  be  gov- 
erned by  the  laws  of  that  state  and  country,  and  if  valid  by 
such  laws,  will  be  valid  and  executed  in  this  State,  if  proved 
and  recorded  in  this  State  as  required  by  our  statute. 

Sees.  34,  35,  and  36  provide  the  manner  in  which  a  foreign 
will  shall  be  certified,  and  proved  and  recorded  in  this  State, 
and  are  as  follows : 

"Sec.  34.  Any  written  will  that  shall  have  been  proven  or 
allowed  in  any  other  of  the  United  States,  or  in  any  foreign 
country,  according  to  the  laws  of  such  state  or  country,  may 
be  received  and  rLrded  in  this  State,  in  the  manner  2d  for 
the  purpose  mentioned  in  the  next  two  following  sections. 

"  Sec.  35.  Such  will  shall  be  duly  certified  under  the  seal  of 
the  court  or  officer  taking  such  proof;  or  a  copy  of  such  will  and 
the  probate  thereof  shall  be  duly  certified  under  the  seal  of  his 
court  or  office,  by  the  clerk,  prothonotary,  or  surrogate  who 
has  the  custody  or  probate  thereof,  and  such  certificate  shall  be 
attested  and  certified  to  be  authentic  and  by  the  proper  officer, 
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by  the  presiding  or  sole  judge  of  the  court,  by  whose  clerk  or 
prothonotary  such  certificate  shall  have  been  made,  or  if  such 
•will  "was  admitted  to  probate  before  any  officer,  being  his  own 
clerk,  his  certificate  of  such  will  or  record  shall  be  attested  and 
certified  to  be  authentic,  and  by  the  proper  officer,  by  the  pre- 
siding or  sole  judge,  chancellor,  or  vice-chancellor,  or  the  court 
having  supervision  of  the  acta  of  such  officer. 

"  Sec.  36.  Such  will  or  copy,  and  the  probate  thereof  may 
be  produced  by  any  person  interested  therein,  to  the  court  of 
common  pleas  of  the  county  in  which  there  is  any  estate,  on 
which  the  will  may  operate,  and  if  said  court  shall  be  satisfied 
that  the  instrument  ought  to  be  allowed  as  the  last  will  of  the 
deceased,  such  court  shall  order  the  same  to  be  filed  and 
recorded  by  thje  clerk ;  and  thereupon  such  will  shall  have  the 
same  effect  as  if  it  had  been  originally  admitted  to  probate,  and 
recorded  in  this  State."     2  G.  &  H.  558. 

By  the  above  sections,  three  things  are  required  to  render  a 
foreign  will  valid  in  this  State : 

1.  The  will  must  have  been  proven  or  allowed  in  some  other 
of  the  American  states,  or  in  some  foreign  country,  according 
to  the  laws  of  such  state  or  country. 

2.  Such  will,  after  being  proven  or  allowed,  must  be  certi- 
fied in  the  manner  pointed  out  in  sec.  35. 

3.  Such  will  or  copy  and  the  probate  thereof  must  be  pro- 
duced to  the  court  of  common  pleas  of  any  county  in  which 
there  is  any  estate,  on  which  the  will  may  operate,  and  if  said 
court  shall  be  satisfied  that  the  instrument  ought  to  be  allowed 
as  the  last  will  of  the  deceased,  such  court  shall  order  the  same 
to  be  filed  and  recorded  by  the  court. 

When  these  things  have  been  done,  such  will  shall  have  the 
same  effect  as  if  it  had  been  originally  admitted  to  probate  and 
recorded  in  this  State. 

This  construction  of  our  statute  is  fully  supported  by 
authority.  In  Kerr  v.  Moon,  9  Wheat.  565,  the  precise  ques- 
tions involved  here  arose  upon  a  statute  similar  to  ours,  and 
If  r.  Justice  Washington  says : 

"  We  hold  it  to  be  perfectly  clear,  that  a  person  claiming 
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under  a  will  proved  in  one  state,  can  not  intermeddle  with,  or 
sue  for,  the  effects  of  a  testator  in  another  state,  unless  the 
will  be  proved  in  that  other  state,  or  unless  he  be  permitted 
to  do  so  by  some  law  of  that  state.  In  the  case  of  Doe  v. 
JPFarland,  9  Cranch,  151,  it  was  decided,  that  letters  testar 
mentary  gave  to  the  executors  no  authority  to  sue  for  the  per- 
sonal estate  of  the  testator,  out  of  the  jurisdiction  of  the  power 
by  which  the  letters  were  granted. 

"  2.  The  next  reason  assigned  why  the  general  principle  above 
laid  down  does  not  apply  to  this  case,  is  deemed  by  the  court 
altogether  insufficient ;  because,  whatever  benefit  the  devisees 
might  have  derived  under  the  act  of  the  25th  of  January,  1816, 
had  they  pursued  the  requisitions  it  prescribes,  as  to  which  we 
give  no  opinion,  it  is  a  sufficient  answer  to  the  argument  drawn 
from  the  act,  to  observe,  that  its  requisitions  were  not  pursued. 
It  permits  authenticated  copies  of  wills,  proved  according  to 
the  laws  of  any  state  of  this  Union,  relating  to  any  estate 
within  that  state,  to  be  offered  for  probate  in  the  court  of  the 
county  where  the  estate  lies,  and  authorizes  the  same  to  be 
there  recorded ;  and  it  then  proceeds  to  declare  the  effect  of  such 
recording  to  be,  to  render  tho  will  good  and  valid,  as  if  it  had 
been  made  in  the  state,  subject,  nevertheless,  to  be  contested 
as  the  original  might  have  been.  But  it  does  not  appear  that 
the  copy  of  this  will  was  offered  for  probate  and  admitted  to 
record.  Had  it  been  so  offered,  it  might  have  been  contested, 
and  for  anything  that  we  can  say,  the  sentence  of  the  court  of 
probate  might  have  been  not  to  admit  it  to  record. 

"3.  The  last  point  remains  to  be  considered.  That  the 
objection  of  the  validity  of  this  will  to  pass  the  lands  in  con- 
troversy to  the  respondents,  was  not  made  in  the  court  below, 
is  highly  probable,  as  we  observe  that  it  is  not  noticed,  much 
less  relied  upon,  in  the  answer.  Nevertheless,  the  will,  duly 
proved  and  recorded,  according  to  the  laws  of  Ohio,  consti- 
tuted the  sole  title  under  which  the  plaintifis  in  the  court  below 
claimed  the  lands  in  dispute.  It  was  as  essential,  therefore, 
to  the  establishment  of  that  title,  to  allege  in  the  bill,  and  to 
prove  by  the  evidence,  or  by  the  admission  of  the  defendant, 
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that  this  will  had  been  proved  and  recorded,  according  to 
the  laws  of  Ohio,  as  to  set  forth  and  prove  the  existence  of 
the  will  itself.  The  defect  in  the  title  of  the  respondents 
appears  upon  the  face  of  the  bill,  and  as  it  contains  no  allega- 
tion that  a  copy  of  the  will  had  been  duly  proved  and  record- 
ed, the  defendant  can  not  be  said  to  have  admitted  those 
facts  by  not  denying  them  in  his  answer ." 

It  is  settled  by  several  decisions  of  this  court,  that  a  foreign 
will  can  have  no  effect  or  operation  until  it  has  been  proved 
before  the  common  pleas  court  of  some  county  where  some 
part  of  the  estate  is,  and  has  been  ordered  to  be  recorded. 
The  proof  has  to  be  made  to  the  satisfaction  of  the  court,  and 
the  order  has  to  be  made  by  the  court.  The  court  in  hearing 
the  proof  and  making  the  order  acts  judicially,  and  the  order 
should  be  spread  upon  the  order  book.  The  act  of  the  clerk 
in  copying  such  will  is  purely  ministerial.  Rogers  v.  Stevens, 
8  Ind.  464 ;  Thieband  v.  Sebastian,  10  Ind.  454. 

There  is  no  evidence  in  the  record  showing  that  the  paper 
produced  as  the  will  of  Robert  Splain,  deceased,  was  ever 
proved  or  admitted  to  probate  in  the  State  of  Louisiana.  The 
clerk  simply  certifies  that  it  is  a  true  copy  of  the  will  filed  in 
his  office.  This  does  not  amount  to  proof  that  the  will  was 
proved  and  admitted  to  probate.  The  statutes  of  Louisiana 
on  the  subject  of  wills,  their  execution,  and  probate  were  not 
pleaded  or  proved.  In  the  absence  of  the  statutes  of  that  state, 
we  can  not  indulge  the  presumption  that  the  filiug  of  a  will 
in  the  office  of  the  clerk  has  the  force  or  effect  of  the  proof 
and  probate  of  wills  which  is  generally  required. 

Nor  do  I  think  that  it  properly  and  sufficiently  appears 
that  the  will  was  proved  and  ordered  to  be  entered  of  record 
by  the  common  pleas  court  of  Jefferson  county.  The  clerk 
certifies  that  the  paper  is  a  true,  full,  and  complete  copy  of  the 
last  will  of  Robert  Splain,  deceased,  as  taken  from  pages  377 
and  378  of  some  book,  and  that  the  copy  of  such  will  is  on 
file  in  his  office.  We  are  not  informed  what  book  he  copied 
from.  But  conceding  that  such  certificate  is  sufficient  to  show 
the  recording,  it  wholly  fails  to  show  that  the  requisite  proof 
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was  made,  on  which  the  court  ordered  the  will  to  be  allowed, 
as  the  last  will  of  the  decedent,  and  to  be  entered  of  record. 
It  is  true  that  underneath  the  certificate  of  the  clerk  the  fol- 
lowing appears : 

"  Filed  in  open  court  and  entered  on  record  on  Will-Book 
A,  pages  377  and  378.  D.  G.  Phillips,  Clerk." 

The  clerk  can  not  thus  make  a  record  for  this  court.  The 
statement  is  a  mere  nullity.  It  proves  nothing.  The  entry 
upon  the  order  book,  duly  certified,  would  be  the  best  evi- 
dence of  the  order  made  upon  sufficient  proof  by  the  court. 

I  have  not  overlooked  the  fact  that  it  is  insisted  by  counsel 
for  appellee,  that  no  question  arises  in  the  record  in  reference 
to  the  sufficiency  of  the  will,  but  that  the  only  question  is  as 
to  the  proper  construction  of  such  will.  The  point  made  is, 
that  the  will  was  admitted  in  evidence  without  objection  or 
exception.  It  seems  to  me  that  the  learned  counsel  have  entirely 
misconceived  the  point  made  and  relied  upon  by  counsel  for 
appellant.  They  do  not  ask  for  a  reversal  because  the  will 
was  improperly  admitted  in  evidence,  but  they  say  that  con- 
ceding that  it  was  properly  admitted,  it  wholly  fails  to  show 
that  it  was  proved  and  admitted  to  probate  in  the  State  of 
Louisiana,  or  that  it  was  proved,  allowed,  and  ordered  to  be 
entered  of  record  in  the  common  pleas  of  Jefferson  county. 

But  the  will  and  certificates  were  filed  with  and  made  a  part 
of  the  answer.  The  demurrer  to  the  answer  raised  the  ques- 
tion as  to  the  sufficiency  of  the  facts  stated  in  the  answer. 
There  was  an  exception  to  the  overruling  of  the  demurrer, 
and  this  is  assigned  for  error  and  raises  the  same  question  that 
arises  upon  the  overruling  of  the  motion  for  a  new  trial.  The 
demurrer  raises  the  question  whether  the  facts  stated  consti- 
tuted a  defence.  The  overruling  of  the  motion  for  a  new  trial 
raises  the  question  whether  there  was  a  failure  of  proof. 

In  the  case  of  Kerr  v.  Hoon,  supra,  it  was  held,  in  a  case 
much  like  the  present  one,  that  "  it  was  as  essential,  therefore, 
to  the  establishment  of  that  title,  to  allege  in  the  bill,  and  to 
prove  by  the  evidence,  or  by  the  admission  of  the  defendant, 
that  this  will  had  been  proved  and  recorded,  according  to  the 
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laws  of  Ohio,  as  to  set  forth  and  prove  the  existence  of  the 
will  itself." 

It  was  held  by  this  court,  in  Curry  v.  Bratney,  29  Ind.  195, 
that  where  a  party  claims  some  right  by  virtue  of  a  will,  it 
must  be  proved  that  such  will  had  been  admitted  to  probate* 

The  appellant  claimed  that  he  was,  under  and  by  virtue  of 
the  statute  of  descents  of  this  State,  the  owner  of  one-half  of 
the  estate  of  which  his  infant  daughter  had  died  possessed* 
He  proved  the  heirship  and  death  of  the  decedent.  This, 
under  our  laws,  entitled  him  to  one-half  of  such  estate.  The 
appellee  sought  to  take  the  case  out  of  the  operation  of  oar 
statute*  of  descents,  by  showing  that  the  money  in  controversy 
was  bequeathed  to  the  decedent  by  her  uncle,  Robert  Splain, 
of  the  State  of  Louisiana,  and  that  by  such  will  it  was  pro- 
vided, that  in  case  of  the  death  of  one  of  the  children  of  the 
appellant,  the  estate  of  such  child  should  go  to  his  brothers 
and  sisters.  The  will  was  executed  in  another  state.  The 
burden  was  upon  the  appellee,  who  claimed  by  virtue  of  the 
will,  to  prove  that  the  will  had  been  admitted  to  probate  accord- 
ing to  the  laws  of  the  State  of  Louisiana,  and  that  it  had  been 
produced  to  the  court  of  common  pleas  of  Jefferson  county, 
in  this  State,  duly  authenticated  as  required  by  our  statute,  and 
that  such  court  had  allowed  the  same  as  the  will  of  Robert 
Splain,  deceased,  and  had  ordered  it  to  be  recorded  as  such. 

This  court  can  not  take  judicial  notice  of  the  statute  laws 
of  another  state.  Such  laws  must  be  pleaded  and  proved. 
This  was  not  done  in  this  case ;  nor  was  it  proved  that  such 
pretended  or  supposed  will  had  been  proved  and  allowed  in 
this  State,  as  required  by  statute.  The  appellant,  by  the  plain 
and  undoubted  provisions  of  our  statute  of  descents,  was  enti- 
tled to  one-half  of  the  estate  of  his  deceased  daughter,  unless 
the  descent  of  such  estate  was  fixed  and  determined  by  the 
will  of  the  said  Robert  Splain. 

The  appellee  assumed  to  prove  that,  under  and  by  virtue  of 
a  foreign  will  and  the  judgment  of  the  court  of  another  state, 
the  descent  was  changed.  It  was  not  proved  that  the  will 
Vol.  XLVin.— 21 
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produced  had  been  executed  according  to  the  laws  of  Louis- 
iana. It  was  not  proved  that  it  had  been  admitted  to  probate 
according  to  the  laws  of  that  state.  It  was  not  proved  that  it 
had  been  proved  and  allowed  by  the  Jefferson  Common  Pleas 
Court,  according  to  the  plain  requirements  of  our  statute. 

Under  these  circumstances,  the  paper  purporting  to  be  the 
will  of  Robert  Splain,  deceased,  was  not,  in  the  courts  of  this 
State,  entitled  to  any  more  weight  or  consideration  than  if  it 
had  been  a  piece  of  blank  paper. 

The  answer  also  alleged  that  the  money  in  the  hands  of 
the  guardian  was  derived  under  and  by  virtue  of  the  decree 
of  a  court  in  the  State  of  Louisiana.  The  averment  having 
been  made,  it  should  have  been  proved,  and  yet,  there  was  not 
a  particle  of  evidence  tending,  in  the  remotest  degree,  to 
prove  it. 

But  the  judgment  of  the  court  is  based  upon  another  ground, 
and  that  is,  that  the  relator  claims  the  money  through  Mary 
Ann  Splain,  his  deceased  daughter,  and  by  no  other  right  or 
title ;  that  if  she  had  no  title  to  it  he  had  none ;  and  that  the 
answer  showed  she  had  no  title  except  through  the  will  of  her 
uncle ;  and  that  if  the  will  was  for  any  reason  invalid,  she 
had  no  right  to  the  money. 

In  my  judgment,  this  reasoning  can  not  be  sustained  by 
reason  and  is  not  supported  by  any  system  of  logic.  It 
assumes  that  the  relator  claims  under  the  will  of  Robert 
Splain,  deceased,  when  the  entire  record  shows  that  he  claims 
under  the  laws  of  descent  in  this  State.  The  infant  daughter 
of  the  relator  died  in  this  State  possessed  of  five  thousand  dol- 
lars of  money  in  the  hands  of  her  guardian  in  thirf  State.  By 
tho  laws  of  this  State,  her  father  is  entitled  to  one-half  of  such 
estate.  This  claim  of  the  father  is  attempted  to  be  defeated 
by  alleging  that  such  money  came  by  devise,  and  that  the  will 
provided  that  in  case  of  the  death  of  any  of  the  children  of 
the  relator,  the  estate  of  such  child  should  go  to  the  brothers 
and  sisters  of  such  deceased  child. 

This  court  says  that  if  such  will  is  invalid,  Mary  Ann 
Splain  was  not  entitled  to  the  money,  and,  therefore,  he?  father 
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was  not  entitled  to  it.  Is  this  the  law?  I  think  not.  Mary 
Ann  was  a  resident  of  this  State,  and  died  possessed  of  five 
thousand  dollars;  for  the  possession  of  her  guardian  was  her 
possession.  The  law  presumes  that  she  was  the  lawful  owner 
of  such  money.  Besides,  the  guardian,  in  his  application  to 
be  appointed  such  guardian,  swore  that  the  said  Mary  Ann 
was  the  owner  of  certain  money,  and  in  his  bond  as  such 
guardian,  he  bound  himself  to  account  for  such  money  to  the 
6aid  Mary  Ann. 

But  it  is  said  that  the  guardian,  under  these  circumstances, 
has  the  legal  right  to  say  to  the  relator  that  if  the  will  is 
invalid  your  child  was  not  entitled  to  the  money,  and  therefore 
you  are  not.  This  is  reasoning  in  a  circle.  The  court,  having 
laid  down  the  above  proposition,  proceed,  as  I  have  shown, 
without  any  proof  of  the  execution  or  probate  of  the  suppos- 
ed will  in  Louisiana,  and  without  any  proof  that  it  had  been 
proved  and  allowed  in  this  State,  to  place  a  construction  upon 
such  will  and  hold  it  valid,  and  that  it  controlled  the  descent 
of  the  money  of  which  Mary  Ann  Splain  had  died  seized 
and  possessed. 

In  my  judgment,  the  answer  was  bad,  and  the  finding 
was  wholly  unsupported  by  the  evidence. 


Fisher  v.  Purdue. 

Agreed  Statement  op  Facts. — New  Trial. — Where  a  case  has  been  pre- 
cepted to  the  court  below  upon  an  agreed  statement  of  facts,  under  sec.  386 
of  the  code,  2  G.  &  II.  222,  no  motion  for  a  new  trial  is  contemplated  or 
necessary.  The  facts  being  agreed  upon,  there  is  no  question  for  decision 
except  the  law  as  it  arises  upon  the  agreed  facts.  It  is  like  a  demurrer 
to  the  evidence  or  a  special  verdict. 

Same. — Exception, — Unless  an  exception  is  taken  to  the  decision  of  the  court 
upon  an  agreed  statement  of  facts,  no  question  is  in  the  record  for  the  decifl- 
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ion  of  the  Supreme  Court  The  rule  appears  to  be  general,  that  where  a  party 
wishes  to  have  a  decision  of  a  subordinate  court  reviewed  in  this  court, 
he  must  except  to  such  decision,  at  the  time  it  is  made,  in  proper  and  legal 
form. 

From  the  Boone  Circuit  Court. 

J.  McGabe,  for  appellant. 

JET.  W.  Chase  and  J.  A.  Wifatach,  for  appellee. 

Downey,  J. — This  was  a  case  presented  to  the  circuit  court 
upon  an  agreed  statement  of  facts,  under  sec.  386,  p.  222,  2 
G.  &  H.  The  facts  agreed  upon  are  stated  as  follows :  "  On 
the  5th  day  of  April,  1866,  Purdue  obtained  judgment  in  the 
Boone  Circuit  Court,  on  change  of  venue  from  the  Warren 
Circuit  Court,  against  Elizabeth  D.  High,  widow,  and  others, 
heirs  at  law  of  Charles  High,  deceased,  for  thirty  thousand 
dollars  and  costs,  and  for  the  foreclosure  of  a  mortgage  there- 
for, executed  by  the  deceased  upon  sixteen  hundred  and  fif- 
teen acres  of  land  in  Warren  county.  On  the  29th  day  of 
January,  1867,  Purdue  purchased  the  interest  of  said  Elisa- 
beth D.  High,  in  the  mortgaged  premises,  for  ten  thousand  dol- 
lars, and  took  a  deed  therefor,  and  in  the  same  month  he  pur- 
chased and*  took  a  deed  for  the  interest  of  all  the  heirs  at  law 
of  said  deceased.  On  the  15th  day  of  January  1867,  one 
Miller,  as  administrator  of  the  estate  of  said  Charles  High, 
deceased,  under  an  order  of  the  Common  Pleas  of  Warren 
County,  sold  all  the  mortgaged  premises,  subject  to  the  inter- 
est therein  which  descended  to  said  Elizabeth  D.  High,  as 
widow,  and  subject  to  said  Purdue's  judgment,  to  Benjamin  F. 
Gregory,  and  made  him  a  deed  therefor,  which  was  confirmed 
by  the  court.  In  July,  1870,  Gregory  sold  and  conveyed  the 
lands  by  quitclaim  to  Jacob  F.  Marks.  On  the  1st  day  of 
February,  1871,  an  order  of  sale  was  duly  issued  by  the  clerk 
of  the  Boone  Circuit  Court,  at  the  request  of  Purdue,  on  said 
judgment,  then  wholly  unpaid,  to  the  sheriff  of  Warren  county, 
commanding  him  to  make  the  amount  of  the  judgment,  inter- 
est, and  costs  by  sale  of  the  land.  This  order  of  sale  came 
to  the  hands  of  the  sheriff  on  the  3d  day  of  February,  1871, 
and  pursuant  to  the  command  thereof,  Fisher  immediately 
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advertised  the  lands  for  sale,  at  the  court-house  door  in  Wtf- 
liamsport,  on  the  4th  day  of  March,  1871,  by  posting  the 
required  notices  and  advertising  the  same  in  a  newspaper,  as 
required  by  law.  On  the  17th  of  February,  1871,  while  the 
order  of  sale  was  in  Fisher's  hands,  Purdue  purchased  the 
equity  of  redemption  in  the  lands  from  Marks,  for  the  sum  of 
two  thousand  five  hundred  dollars,  about  one  thousand  three 
hundred  dollars  of  which  was  paid  in  cash,  and  the  residue 
went  to  pay  the  taxes  in  arrear  on  the  land.  Immediately 
thereafter,  by  writing,  Purdue  directed  Fisher  to  return  the 
•order  of  sale  without  further  proceedings  thereon,  and  paid 
him,  on  account  of  his  fees  and  costs  upon  the  order  of  sale, 
thirty-one  dollars  and  twenty-five  cents,  which  was  in  full  of 
all  fees  and  costs  due  said  sheriff  thereon,  unless  he  is  entitled 
to  commission  or  poundage  upon  the  same  and  the  amount 
of  money  which  he  was  commanded  to  make.  The  sheriff,  in 
pursuance  of  the  written  order  of  Purdue,  on  the  22d  day  of 
February,  1871,  returned  the  order  of  sale  to  the  clerk  of  the 
court  and  taxed,  as  his  fees  and  commissions  thereon,  the  sum 
of  four  hundred  and  forty-seven  dollars  and  thirty-four  cents. 
The  land  described  in  the  order  of  sale  was  worth  thirty-six 
thousand  dollars  when  the  order  was  returned.  The  judg- 
ment has  not  been  paid,  in  whole  or  in  part,  except  as  it  may 
be  satisfied  or  merged  by  the  conveyances  above  set  forth. 
Purdue,  plaintiff,  contends  that  said  taxation  of  fees  for 
commissions,  by  said  defendant,  upon  said  order  of  sale,  is  ille- 
gal, and  asks  the  court  to  adjudge  accordingly  and  enjoin 
their  collection.  Fisher,  defendant,  contends  that  said  taxa- 
tion of  fees  for  commissions  upon  the  order  is  legal,  and  asks 
the  court  to  order  and  adjudge  the  said  Purdue  liable  to  pay 
the  same." 

An  affidavit  was  annexed  to  the  agreed  statement  of  facts, 
stating  that  the  facts  are  true ;  that  the  controversy  was  real, 
and  the  proceeding  in  good  faith  to  determine  the  rights  of 
the  parties. 

Upon  the  hearing  of  the  cause,  the  court  adjudged  that  the 
^defendant,  Fisher,  was  not  entitled  to  the  commissions  charged, 
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and  that  he  should  be  and  was  enjoined  from  collecting  the 
same,  and  also  that  he  pay  the  costs. 

From  this  ruling  the  defendant,  Fisher,  appealed  to  this 
court,  and  has  assigned  the  same  as  error. 

It  is  objected,  in  limine,  by  the  appellee,  that  as  there  was 
no  motion  for  a  new  trial,  and  no  exception  taken  in  any  form 
to  the  ruling  of  the  court,  no  -question  is  presented  for  our 
decision. 

-  We  are  of  the  opinion  that  no  motion  for  a  new  trial  in 
such  case  is  contemplated  or  necessary.  The  facts  being  agreed 
upon,  a  new  trial  could  make  no  change  in  them.  The  facts 
having  been  ascertained,  there  is  no  question  for  decision, 
except  the  law  as  it  arises  upon  the  facts  agreed  upon.  The 
question  is  one  of  law,  and  not  of  fact  or  of  fact  and  law. 
The  case  is,  in  substance,  the  same  as  where  there  is  a  demur- 
rer to  the  evidence  or  a  special  verdict,  in  which  cases  the 
only  duty  which  the  court  has  to  perform  is  to  determine  the 
law  applicable  to  the  facts  as  they  are  in  the  record. 

We  are  of  opinion,  however,  that  without  an  exception  to 
the  decision  of  the  court  upon  the  facts,  no  question  is  in  the 
record  for  decision  by  this  court.  The  rule  appears  to  be  gen* 
eral,  that  where  a  party  wishes  to  have  a  decision  of  a  sub- 
ordinate court  reviewed  in  this  court,  he  must  except  to  such 
decision  at  the  time  it  is  made,  in  proper  and  legal  form,  or 
otherwise  the  objection  will  be  deemed  to  be  waived.  2  6.  & 
H.  208,  sec.  342,  et  seq.;  Vance  v.  Cowing,  13  Ind.  460;  Dick- 
er son  v.  Turner,  15  Ind.  4. 

In  this  condition  of  the  record,  the  judgment  must  be 
affirmed. 

The  judgment  is  affirmed,  with  costs. 
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CoKarrrunoNAii  Law.— Schools,— Education  of  Colored  Cliildren.— Separate  y&  498 
Schools.— The  act  of  May  13th,  1869  (3  Ind.  Stat  472),  entitled  "  an  act  to  I  w  «# 
render  taxation  for  common  school  purposes  uniform,  and  to  provide  for  'lfll  *** 
the  education  of  the  colored  children  of  the  State,"  provides  that  a  school 
tax  shall  be  levied,  without  regard  to  the  race  or  color  of  the  owner  of  the 
property  taxed ;  that  all  children,  without  regard  to  race  or  color,  shall 
be  included  in  the  enumeration  for  school  purposes,  the  colored  children 
to  be  enumerated  in  separate  lists  from  those  in  which  the  other  school 
children  are  enumerated,  and  to  be  organized  into  separate  schools,  hav- 
ing all  the  rights  and  privileges  of  other  schools ;  and  if  there  be  not  a 
sufficient  number  of  colored  children,  within  attending  distance!  to  form  a 
separate  school  for  each  district,  it  is  provided,  that  the  trustees  may 
consolidate  several  districts  into  one ;  or  if  there  be  not  a  sufficient  num- 
ber of  colored  children  within  reasonable  distance  to  thus  consolidate,  the 
trustees  shall  provide  such  other  means  of  education  for  colored  children 
as  shall  use  their  proportion,  according  to  number,  of  school  revenue  to 
the  best  advantage. 

Held,  in  a  suit  by  a  negro  father  for  a  mandate  to  compel  the  admission  of 
his  children  into  a  school  for  white  children,  that  this  statute  is  not  in 
conflict  with  section  19  of  article  4  of  the  state  constitution,  which  pro- 
vides, that  every  act  shall  "  embrace  but  one  subject  and  matters  prop- 
erly connected  therewith ;  which  subject  shall  be  expressed  in  the  title.19 

Hddy  also,  that  the  statute  is  not  in  conflict  with  section  23  of  article  1  of 
the  state  constitution,  which  declares,  that  "  the  General  Assembly  shall 
not  grant  to  any  citizen,  or  class  of  citizens,  privileges  or  immunities 
which,  upon  the  same  terms,  shall  not  equally  belong  to  all  citizens." 

Hddy  also,  that  said  statute  is  not  in  conflict  with  section  1  of  article  8  of  the 
state  constitution,  which  makes  it  the  duty  of  the  General  Assembly  "to 
provide  by  law  for  a  general  and  uniform  system  of  common  schools, 
wherein  tuition  shall  be  without  charge,  and  equally  open  to  all." 

Held,  also,  that  said  statute  is  not  in  conflict  with  section  2  of  article  4  of 
the  Constitution  of  the  United  States,  which  declares,  that  "the  citizens  of 
each  state  shall  be  entitled  to  all  privileges  and  immunities  of  citizens  in 
the  several  states." 

Hddy  also,  that  said  statute  is  not  in  conflict  with  the  thirteenth  or  four- 
teenth amendment  of  the  Constitution  of  the  United  States,  or  with  earlier 
amendments,  or  with  the  act  of  Congress  of  April  9th,  1866,  known  as  the 
"  Civil  Rights  Bill." 

Same. — Thirteenth  Amendment  of  Constitution  of  United  States.— Tho  thirteenth 
amendment  abolished  slavery  within  the  limits  of  the  United  States. 

Blke. — Fourteenth  Amendment — First  Clause. — The  first  clause  of  the  four- 
teenth amendment  made  negroes  citizens  of  the  United  States,  and  citi- 
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sens  of  the  State  in  which  they  reside,  and  thereby  created  two  classes  of 
citizens,  one  of  the  United  States  and  the  other  of  the  state. 

Same. — Second  Clause. — The  second  clause  of  said  amendment  prohibits 
the  states  from  abridging  the  privileges  and  immunities  of  citizens  of  the 
United  states.  This  clause  places  the  privileges  and  immunities  of  citi- 
zens of  the  United  States  under  the  protection  of  the  Federal  Constitution, 
and  leaves  the  privileges  and  immunities  of  citizens  of  a  state  under  the 
protection  of  the  constitution  and  laws  of  the  state.  The  second  clause 
simply  contains  an  inhibition  of  power  to  the  states,  and  does  not  confer 
upon  the  Federal  Government  power  to  protect  or  enforce,  by  legislation, 
the  privileges  and  immunities  of  citizens  of  -a  state. 

Same. — Third  and  Fourth  Clauses. — The  third  and  fourth  clauses  of  the  four- 
teenth amendment  only  prohibit  the  states  from  doing  acts  which  they 
were  prohibited  from  doing  by  other  clauses  of  the  Federal  Constitu- 
tion. 

Same. — Thirteenth,  Fourteenth,  and  Fifteenth  Amendments, — Limitation  of  Power 
of  State. — The  thirteenth,  fourteenth,  and  fifteenth  amendments  to  the 
Federal  Constitution  impose  the  following  limitations  and  restrictions 
upon  the  sovereign  power  of  the  State  of  Indiana:  1.  The  State 
cannot  in  the  future,  while  a  member  of  the  Federal  Union,  change 
her  constitution  so  as  to  create  or  establish  slavery  or  involuntary  servi- 
tude, except  as  a  punishment  for  crimes  whereof  the  party  shall  have 
been  convicted.  2.  The  State  cannot  deny  to  a  citizen  of  the  United  States 
or  deprive  him  of  those  national  rights,  privileges,  and  immunities  which 
belong  to  him  as  such  citizen.  3.  The  State  must  recognize  as  its  citi- 
zens any  citizen  of  the  United  States  who  is  or  becomes  a  bona  fide  resi- 
dent therein.  4.  The  State  must  give  to  each  citizen  of  the  United  States, 
who  is  or  becomes  a  bona  fide  citizen  therein,  the  same  rights,  privileges, 
and  immunities  secured  by  her  constitution  and  laws  to  her  white  citi- 
zens. 

Same. — Common  Schools.— The  system  of  common  schools  in  this  State  has 
its  origin  in,  and  is  provided  for  by,  the  constitution  and  laws  of  this 
State.  It  is  purely  a  domestic  institution,  and  subject  to  the  exclusive 
control  of  the  constituted  authorities  of  the  State.  The  Federal  Constitu- 
tion does  not  provide  for  any  general  system  of  education  to  be  conducted 
and  controlled  by  the  National  Government,  nor  does  it  vest  in  Congress 
any  power  to  exercise  a  general  or  special  supervision  over  the  states  on 
the  subject  of  education. 

Same. —  Uniformity  of  Schools. — Under  our  constitution,  our  common  school 
system  must  be  general,  uniform,  and  equally  open  to  all,  but  uniformity 
will  be  secured  when  all  the  schools  of  the  same  grade  have  the  same  sys- 
tem of  government  and  discipline,  the  same  branches  of  learning  taught, 
and  the  same  qualifications  for  admission. 

Same. — The  legislature,  under  our  state  constitution,  as  it  existed  without 
the  limitations  imposed  upon  the  sovereign  power  of  the  State  by  the  four- 
teenth amendment,  had  the  power  to  provide  for  the  education  of  only 
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the  white  children  of  the  State;  but  since  its  ratification  no  system  of 
public  schools  would  be  general,  uniform,  and  equally  open  to  all,  which 
did  not  provide  for  the  education  of  the  colored  children  of  the 
State. 

Same. — The  classification  of  scholars,  on  the  basis  of  race  or  color,  and 
their  education  in  separate  schools  involve  questions  of  domestic  policy 
which  are  within  the  legislative  discretion  and  control,  and  do  not  amount 
to  an  exclusion  of  either  class. 

Same. — Power  of  Courts. — The  legislature  has  not  provided  for  the  admission 
of  colored  children  into  the  same  schools  with  the  white  children,  in  any 
contingency ;  and  even  if  the  fourteenth  amendment  absolutely  required 
their  admission,  the  courts  cannot,  in  the  absence  of  legislative  authority, 
confer  that  right  upon  them. 

Same. — The  legislature  has  the  power  to  provide  for  either  separate  or 
mixed  schools,  but  it  having  failed  to  provide  for  mixed  schools,  the 
courts  must  execute  the  law  as  it  comes  from  the  law-making  department 
of  the  government  If  the  act  of  May  13th,  1869,  should  be  held  uncon- 
stitutional and  void,  there  would  then  be  no  law  providing  for  the  enumer- 
ation and  education  of  the  colored  children  of  the  State,  and  they  would 
be  left  without  any  provision  whatever  for  their  education.  " 

Same. — Constrvrtian  of  Statute. — There  being  no  averment  that  the  trustee 
had  failed  to  provide  for  the  education  of  the  children  of  the  plaintiff  out- 
side of  the  schools  for  the  white  children,  no  question  arose  as  to  what 
would  be  a  compliance  with  such  provision  of  the  statute. 

From  the  Marion  Superior  Court. 

N.  B.  Taylor,  F.  Rand,  and  E.  Taylor,  for  appellants. 
J.  W.  Gordon,  T.  M.  Browne,  and  R.  N.  Lamb,  for  appel- 
lee. 

Buskikk,  J. — This  was  a  proceeding  by  mandate,  on  the 
part  of  the  appellee  against  the  appellants.  The  appellee,  in 
his  petition,  alleged  that  he  was  a  citizen  of  the  State  of  Indi- 
ana and  resided  in  school  district  number  two,  in  Lawrence 
township,  Marion  county,  in  the  said  State,  and  was  a  tax- 
payer therein ;  that  he  was  the  father  of  two  children,  Mary 
and  Edward  Carter,  and  the  grandfather  of  Lucy  and  John 
Carter,  all  of  whom  resided  with  him;  that  he  was  a  negro  of 
African  descent,  and  that  his  said  children  and  grandchildren 
Tvere  all  negroes  of  the  full  blood  and  of  the  same  descent ; 
that  his  .children  and  grandchildren  were  respectively  of  the 
age  that  entitled  them  to  the  benefits  of  the  common  schools 
in  the  said  district ;  that  there  was  a  common  school  for  white 
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children  in  progress  in  said  district,  and  that  his  said  children 
and  grandchildren  presented  themselves  at  the  school-house  in 
said  district  and  demanded  admission  and  to  be  taught  therein 
with  the  white  children,  but  were  refused  admittance  by  the 
appellants  Beaver  and  Craig,  the  director  and  teacher  of  said 
school,  for  the  reason  that  the  said  school  was  a  school  for 
white  children,  and  not  for  negro  children ;  that  after  the 
refusal  aforesaid,  he  caused  to  be  served  upon  the  appellants  a 
written  request  and  demand  that  his  said  children  and  grand- 
children should  be  received  and  taught  in  the  6aid  school  with 
the  white  children  of  said  district,  but  they  were  refused 
admission  solely  upon  the  ground  that  they  were  negroes ;  that 
said  appellants  and  all  other  persons  have  wholly  neglected, 
failed,  and  refused,  and  still  neglect,  fail,  and  refuse,  to  provide 
any  school  in  said  district,  or  in  any  adjoining  district,  near 
enough  for  said  children  or  grandchildren  to  attend  as  schol- 
ars; and  that  by  reason  of  the  premises  his  said  children  and 
grandchildren  are  denied  all  opportunity  to  attend  any  school 
in  said  district  or  elsewhere  in  the  neighborhood,  as  in  right 
and  law  they  are  entitled  to  do. 

There  is  no  allegation  that  the  trustee  of  said  school  dis- 
trict number  two  had  failed  or  refused  to  provide  the  means 
of  education  for  such  children  within  the  district,  outside  of 
the  said  school  for  white  children,  to  the  extent  of  their  pro- 
portion, according  to  number,  of  the  school  revenues  of  the 
said  district. 

The  aid  of  the  court  was  requested  to  declare  the  right  of 
admission  of  said  negro  children  into  the  school  for  white 
children,  and  to  compel  the  appellants  to  admit  them. 

An  alternate  writ  was  issued  against  the  appellants,  requir- 
ing them  to  admit  such  children  into  the  school  in  said  dis- 
trict for  white  children  or  appear  and  show  cause  why  they 
should  not  so  admit  such  children. 

The  appellants  appeared  and  filed  separate  demurrers  to  the 
complaint,  upon  the  ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  but  the  demurrers  were  over- 
ruled; and  the  appellants  refusing  to  plead  further,  but  elect- 
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ing  to  stand  by  their  exceptions  to  the  rulings  of  the  court, 
the  court  gave  judgment  for  a  peremptory  writ  of  man- 
date. 

The  appellants  appealed  to  the  general  term,  where  the 
judgment  of  the  special  term  was  affirmed. 

The  error  assigned  is,  that  the  superior  court,  in  general 
term,  erred  in  affirming  the  judgment  of  the  court  in  special 
term. 

The  question  presented  for  our  decision  is,  whether  the 
court  below  erred  in  overruling  the  demurrer  to  the  complaint, 
the  correct  solution  of  which  will  depend  upon  the  proper 
construction  to  be  placed  upon  the  constitution  and  statutes  of 
this  State  and  the  Constitution  of  the  United  States ;  and  as 
preliminary  to  the  consideration  of  the  grave  constitutional 
questions  arising  in  the  record,  we  proceed  to  inquire  what 
provisions  the  legislature  has  made  for  the  education  of  the 
white  and  colored  children  of  the  State. 

The  act  of  March  6th,  1865,  provided  for  the  annual  assess- 
ment and  collection  of  a  tax  on  the  property,  real  and  personal, 
in  the  State  (except  that  owned  by  negroes  and  mulattoes), 
for  supporting  a  general  system  of  common  schools  in  the 
State.  It  provided  for  the  enumeration  each  year  of  the  white 
children  within  the  respective  townships,  towns,  and  cities  in 
the  State,  between  the  ages  of  six  and  twenty-one  years,  exclu- 
sive of  married  persons.  It  provided  the  officers  and  agencies 
for  the  system,  the  mode  and  means  of  carrying  it  on,  for 
locating  and  establishing  schools,  and  carrying  them  on,  for 
building  school-houses,  and  employing  teachers,  etc.  It  was 
essentially  white — none  but  white  children  between  the  named 
ages,  and  who  were  unmarried,  were  entitled  to  its  privi- 
leges. 3  Ind.  Stat.  440-472 ;  Draper  v.  Cambridge,  20  Irid. 
268. 

At  the  session  of  the  legislature  of  this  State  next  after  the 
ratification  of  the  fourteenth  amendment  to  the  Constitution 
of  the  United  States,  an  act  was  passed  by  the  General  Assem- 
bly of  this  State,  entitled  "  an  act  to  render  taxation  for  com- 
mon school  purposes  uniform,  and  to  provide  for  the  education 
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of  the  colored  children  of  the  State,"  which  was  approved  May 
13th,  1869,  and  is  as  follows : 

"  Section  1.  Be  it  enacted  by  the  General  Assembly  of  the 
State  of  Indiana,  that  in  assessing  and  collecting  taxes  for 
school  purposes  under  existing  laws,  all  property,  real  and 
personal,  subject  to  taxation  for  State  and  county  purposes, 
shall  be  taxed  for  the  support  of  common  schools  without  regard 
to  the  race  or  color  of  the  owner  of  the  property. 

"  Sec.  2.  All  children  of  the  proper  age,  without  regard  to 
the  race  or  color,  shall  hereafter  be  included  in  the  enumeration 
of  the  children  of  the  respective  school  districts,  townships, 
towns  and  cities  of  this  State  for  school  purposes;  but  in 
making  such  enumeration  the  officers  charged  by  law  with  that 
duty  shall  enumerate  the  colored  children  of  proper  age,  who 
may  reside  in  any  school  district,  in  a  separate  and  distinct  list 
from  that  in  which  the  other  school  children  of  such  school 
district  shall  be  enumerated. 

"  Sec.  3.  The  trustee  or  trustees  of  each  township,  town  or 
city,  shall  organize  the  colored  children  into  separate  schools, 
having  all  the  rights  and  privileges  of  other  schools  of  the 
township  :  Provided,  there  are  not  a  sufficient  number  within 
attending  distance,  the  several  districts  may  be  consolidated 
and  form  one  district.  But  if  there  are  not  a  sufficient 
number  within  reasonable  distance  to  be  thus  consolidated, 
the  trustee  or  trustees  shall  provide  such  other  means  of 
education  for  said  children  as  shall  use  their  proportion, 
according  to  numbers,  of  school  revenue  to  the  best  advan- 
tage. 

"Sec.  4.  All  laws  relative  to  school  matters,  not  incon- 
sistent with  this  act,  shall  be  deemed  applicable  to  colored 
schools. 

"  Sec.  5.  Whereas  an  emergency  exists  for  the  immediate 
taking  effect  of  this  act,  the  same  shall  be  in  force  from  and 
after  its  passage."    3  Ind.  Stat.  472. 

Prior  to  the  passage  of  such  act,  the  assessment  of  taxes  for 
school  purposes  had  been  confined  to  the  property  of  white 
persons.    The  first  section  provided  for  the  levy  and  collection 
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of  a  tax  for  school  purposes  upon  all  the  property  within  the 
State  subject  to  taxation,  without  regard  to  the  race  or  color 
of  the  owner. 

The  second  section  adds  to  the  enumeration  directed  in 
section  14  of  the  act  of  March  6th,  1865,  all  colored  children 
of  the  proper  age,  within  the  State,  and  directs  them  to  bo 
enumerated  at  the  same  time  with  the  white  children,  but  in  a 
separate  list  or  class  from  that  in  which  the  white  children  are 
enumerated. 

The  third  section  commands  the  trustees  of  each  township, 
town,  or  city  in  the  State  to  organize  the  colored  children 
therein  into  separate  schools,  with  all  the  rights  and  privileges 
of  white  schools  in  the  particular  township,  town,  or  city.  But 
if  the  number  of  colored  children  within  attending  distance 
are  not  sufficient  to  organize  a  school,  the  trustees  may  consol- 
idate several  districts  into  one,  for  that  purpose.  And  if  the 
number  of  colored  children  within  reasonable  attending  dis- 
tance are  not  sufficient  to  be  thus  consolidated,  the  trustees 
shall  provide  such  other  means  of  education  for  such  colored 
children  as  shall  use  their  proportion,  according  to  numbers, 
of  the  school  revenue  to  the  best  advantage. 

The  fourth  section  makes  all  laws  relative  to  school  matters, 
not  inconsistent  with  the  provisions  of  the  act,  applicable  to 
colored  schools. 

It  is,  in  the  first  place,  claimed  that  the  act  of  May  13th, 
1869,  is  in  conflict  with  section  19  of  article  4  of  our  consti- 
tution, which  provides,  that  every  act  shall  "  embrace  but  one 
subject  and  matters  properly  connected  therewith;  which  sub- 
ject shall  be  expressed  in  the  title." 

We  think  the  subject  of  the  act  is  common  schools,  and  that 
the  taxation  of  the  property  of  all  persons  for  school  purposes 
and  the  enumeration  of,  and  providing  schools  for,  the  colored 
children  of  the  State  are  properly  connected  with  the  subject 
of  the  act.  We  have  so  frequently  placed  a  construction  upon 
the  above  quoted  section  that  we  do  not  deem  it  necessary  to 
re-examine  the  question.    We  cite  the  late  case  of  The  Slate,. 
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ex  rel.  Pitman,  v.  Tucker,  46  Ind.  355,  where  many  of  the  cases 
are  cited. 

It  is  very  plain  and  obvious  to  us,  that  by  the  supplemental 
act  of  May  13th,  1869,  the  legislature  has  provided  for  the 
education  of  the  white  and  colored  children  of  the  State  in 
separate  schools,  and  the  question  presented  for  our  decision 
is,  whether  such  legislation  is  in  conflict  with  the  constitution 
of  this  State  or  the  Constitution  of  the  United  States. 

It  is  contended  that  the  act  in  question  is  repugnant  to  sec- 
tion 23  of  article  1,  and  section  1  of  article  8,  and  they  are : 
"  Section  23.  The  General  Assembly  shall  not  grant  to  any 
citizen,  or  class  of  citizens,  privileges  or  immunities  which, 
upon  the  same  terms,  shall  not  equally  belong  to  all  citizens." 
1  G.  &  II.  33. 

Section  1,  article  8  (1  6.  &  H.  48),  declares,  that  "  knowl- 
edge and  learning,  generally  diffused  throughout  a  community, 
being  essential  to  the  preservation  of  a  free  government,  it 
shall  bo  the  duty  of  the  General  Assembly  to  encourage,  by 
all  suitable  means,  moral,  intellectual,  scientific,  and  agricul- 
tural improvement ;  and  to  provide  by  law  for  a  general  and 
uniform  system  of  common  schools,  wherein  tuition  shall  be 
without  charge,  and  equally  open  to  all." 

It  is  important  that  we  should  settle  in  advance  the  rules 
by  which  we  are  to  be  guided  in  placing  a  construction  upon 
the  constitutional  provisions  above  quoted. 

In  The  State  v.  Gibson,  36  Ind.  389,  we  held  that  it  was 
settled  by  very  high  authority,  that,  in  placing  a  construction 
upon  a  written  constitution  or  any  clause  or  part  thereof,  a 
court  should  look  to  the  history  of  the  times,  and  examine  the 
state  of  things  existing  when  the  constitution,  or  any  part 
thereof,  was  framed  and  adopted,  to  ascertain  the  old  law,  the 
mischief,  and  the  remedy.  The  court  should  also  look  to  the 
nature  and  objects  of  the  particular  powers,  duties,  and  rights 
in  question,  with  all  the  aids  and  lights  of  c^emporary  his- 
tory, and  give  to  the  words  of  each  provision  just  such  opera- 
tion and  force,  consistent  with  their  legitimate  meaning,  as 
will  fairly  secure  the  end  proposed.     Kendall  v.  The  United 
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States,  12  Peters,  524;  Prigg  v.  Tte  Qmm&nweaUk  of  Penrtr 
syfvania,  16  Peters,  539. 

In  the  Slaughter-House  Cases,  16  Wallace,  36,  the  same 
rules  were  laid  down  and  illustrated  with  great  force  by  refer- 
ence to  the  history  of  the  times  and  condition  of  things  which 
brought  about  the  recent  amendments  to  the  Constitution  of  the 
United  States. 

Judge  Cooley,  in  his  great  work  on  Constitutional  Limi- 
tations, on  page  54,  says : 

"  A  cardinal  rule  in  dealing  with  written  instruments  is 
that  they  are  to  receive  an  unvarying  interpretation,  and  that 
their  practical  construction  is  to  be  uniform.  A  constitution 
is  not  to  be  made  to  mean  one  thing  at  one  time,  and  another 
at  some  subsequent  time  when  the  circumstances  may  have  so 
changed  as  perhaps  to  make  a  different  rule  in  the  case  seem 
desirable.  A  principal  share  of  the  benefit  expected  from 
written  constitutions  would  be  lost  if  the  rules  they  established 
were  60  flexible  as  to  bend  to  circumstances  or  be  modified  by 
public  opinion.  It  is  with  special  reference  to  the  varying 
moods  of  public  opinion,  and  with  a  view  to  putting  the  fun- 
damentals of  government  beyond  their  control,  that  these 
instruments  are  framed ;  and  there  can  be  no  such  steady  and 
imperceptible  change  in  their  rules  as  inheres  in  the  principles 
of  the  common  law.  Those  beneficent  maxims  of  the  common 
law  which  guard  person  and  property  have  grown  and  expand- 
ed until  they  mean  vastly  more  to  us  than  they  did  to  our 
ancestors,  and  are  more  minute,  particular,  and  pervading  in 
their  protections ;  and  we  may  confidently  look  forward  in  the 
future  to  still  further  modifications  in  the  direction  of  improve- 
ment. Public  sentiment  and  action  effect  such  changes,  and 
the  courts  recognize  them;  but  a  court  or  legislature  which 
should  allow  a  change  in  public  sentiment  to  influence  it  in 
giving  construction  to  a  written  constitution  not  warranted  by 
the  intention  of  its  founders,  would  bo  justly  chargeablo  with 
reckless  disregard  of  official  oath  and  public  duty ;  and  if  its 
course  could  become  a  precedent,  these  instruments  would  be 
of  little  avaiL    The  violence  of  public  passion  is  quite  as 
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likely  to  be  in  the  direction  of  oppression  as  in  any  other;, 
and  the  necessity  for  bills  of  rights  in  our  fundamental  laws 
lies  mainly  in  the  danger  that  the  legislature  will  be  influenced 
by  temporary  excitements  and  passions  among  the  people  to 
adopt  oppressive  enactments.  What  a  court  is  to  do,  there- 
fore, is  to  declare  the  law  as  written,  leaving  it  to  the  people 
themselves  to  make  such  changes  as  new  circumstances  may 
require.  The  meaning  of  the  constitution  is  fixed  when  it  is 
adopted,  and  it  is  not  different  at  any  subsequent  time  when  a 
court  has  occasion  to  pass  upon  it." 

Again,  the  learned  author  says : 

"  The  object  of  construction,  as  applied  to  a  written  consti- 
tution, is  to  give  effect  to  the  intent  of  the  people  in  adopting 
it.  In  the  case  of  all  written  laws,  it  is  the  intent  of  the  law- 
giver that  is  to  be  enforced." 

Another  cardinal  rule  of  construction  laid  down  by  this 
author  is,  that  the  whole  instrument  is  to  be  examined  in 
placing  a  construction  upon  any  portion  or  clause  thereof.  He 
says: 

"  Nor  is  it  lightly  to  be  inferred  that  any  portion  of  a  writ- 
ten law  is  so  ambiguous  as  to  require  extrinsic  aid  in  its  con- 
struction. Every  such  instrument  is  adopted  as  a  whole,  and 
a  clause  which,  standing  by  itself,  might  seem  of  doubtful 
import,  may  yet  be  made  plain  by  comparison  with  other 
clauses  or  portions  of  the  same  law.  It  is  therefore  a  rule  of 
construction,  that  the  whole  is  to  be  examined  with  a  view  to 
arriving  at  the  true  intention  of  each  part;  and  this  Sir 
Edward  Coke  regards  the  most  natural  and  genuine  method 
of  expounding  a  statute.  '  If  any  section  [of  a  law]  be  intri- 
cate, obscure,  or  doubtful,  the  proper  mode  of  discovering  its 
true  meaning  is  by  comparing  it  with  the  other  sections,  and 
finding  out  the  sense  of  one  clause  by  the  words  or  obvious 
intent  of  another/  And  in  making  this  comparison  it  is  not 
to  be  supposed  that  any  words  have  been  employed  without 
occasion,  or  without  intent  that  they  should  have  effect  as  part 
of  the  law.  The  rule  applicable  here  is,  that  effect  is  to  be 
given,  if  possible,  to  the  whole  instrument,  and  to  every  sec* 
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tion  and  clause.  If  different  portions  seem  to  conflict,  the 
courts  must  harmonize  them,  if  practicable,  and  lean  in  favor 
of  a  construction  which  will  render  every  word  operative, 
rather  than  one  which  may  make  some  idle  and  nugatory. 

"  This  rule  is  especially  applicable  to  written  constitutions, 
in  which  the  people  will  be  presumed  to  have  expressed  them- 
selves in  careful  and  measured  terms,  corresponding  with  the 
immense  importance  of  the  powers  delegated,  leaving  as  little 
as  possible  to  implication.  It  is  scarcely  conceivable  that  a 
case  can  arise  where  a  court  would  be  justifiable  in  declaring 
any  portion  of  a  written  constitution  nugatory  because  of 
ambiguity.  One  part  may  qualify  another,  so  as  to  restrict  its 
operation,  or  apply  it  otherwise  than  the  natural  construction 
would  require  if  it  stood  by  itself;  but  one  part  is  not  to  be 
allowed  to  defeat  another,  if  by  any  reasonable  construction  the 
two  can  be  made  to  stand  together." 

In  support  of  the  above  propositions,  reference  is  made  in 
the  notes  to  the  following  authorities : 

The  People  v.  Morrell,  21  Wend.  563 ;  Newell  v.  Tlie  Peo- 
ple, 7  N.  Y.  109 ;  McKoan  v.  Demies,  3  Barb.  196 ;  The  People 
v.  Blodgett,  13  Mich.  138 ;  United  States  v.  Fisher,  2  Cranch, 
399 ;  Bosley  v.  Mattingly,  14  B.  Mon.  89 ;  Sturges  v.  Crownin- 
shield,  4  Wheat.  202 ;  Schooner  Pavlina's  Cargo  v.  United 
Stales,  7  Cranch,  60 ;  Ogden  v.  Strong,  2  Paine  C.  C.  584 ;  United 
States  v.  Ragsdale,  Hemp.  497 ;  Svidhwark  Bank  v.  The  Com- 
monwealth,  26  Penn.  St.  446 ;  Ingalls  v.  Cole,  47  Me.  530 ; 
McOtuskey  v.  Cromwell,  11  N.  Y.  593;  Furman  v.  City  of  New 
Y(n-k,5S8LndfA6;ThePeopkv.TheNew 

24  N.  Y.  492;  Bidwellv.  Whitaker,  1  Mich.  479 ;  Alexander  v. 
Worthington,  5  Md.  471 ;  Cantwell  v.  Owens,  14  Md.  215 ;  Case 
v.  Wildridge,  4  Ind.  51 ;  Pitman  v.  Flint,  10  Pick.  504 ;  Lud- 
low v.  Johnson,  3  Ohio,  553 ;  District  Township  v.  The  City  of 
Dubuque,  7  Iowa,  262 ;  Pattisonv.  Board,  ete.,  13  Cal.  175 ;  Spen- 
cer v.  The  State,  5  Ind.  41 ;  Dennv.  Beid,  10 Pet.  524 ;  Greencas- 
tle  Township,  etc.,  v.  Black,  5  Ind.  569 ;  StoweU  v.  Lord  Zouch, 
Plow.  365;  Broom  Leg.  Max.  (5th  Am.  ed.)  551 ;  Co.  lit. 
Vol.  XLVIIL— 22 
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381,  a.;  Attorney  General  v.  Detroit,  etc.,  Plank  Road  Co.,  2 
Mich.  138;  Tlie  People  v.  Burns,  5  Mich.  114;  Manly  v.  The 
State,  7  Md.  135;  Parkinson  v.  The  State,  14  Md.  184;  The 
Belleville,  etc.,  R.  R.  Co.  v.  Gregory,  15  111.  20 ;  Ryegatew  Wards- 
boro,  30  Vt.  746 ;  Brooks  v.  Mobile  School  Comm'rs,  31  Ala. 
229 ;  Den  v.  Dubois,  1  Harrison,  285 ;  Den  v.  Schenck,  3  Halst. 
34;  Wolcott  v.  Wigton,  7  Ind.  44 ;  The  People  v.  Purdy,  2  Hill 
N.  Y.  36 ;  Green  v.  Wetter,  32  Miss.  650 ;  Warren  v.  Shuman,  5 
Texas,  441 ;  Quick  v.  TF7wfe  Water  Township,  7  Ind.  570;  Gib- 
bons v.  Ogden,  9  Wheat.  188;  Smith  Const.  Construe,  sees. 
502,  503 ;  Sedgw.  Stat.  Law,  229,  233, 251,  and  252. 

An  examination  of  the  above  authorities  shows  that  they  are 
in  point,  and  fully  support  the  doctrines  announced. 

It  is  essential  to  a  correct  interpretation  of  the  above  provi- 
sions of  our  constitution,  in  the  light  of  the  above  rules  of  con- 
struction, that  we  should  look  to  the  history  of  the  times  and 
examine  the  condition  of  things  existing  prior  to,  and  at  the 
time  of,  the  adoption  and  ratification  of  our  present  state  con- 
stitution, and  compare  the  sections  in  question  with  other  por- 
tions and  clauses  of  such  constitution. 

We  will  limit  our  inquiry  into  the  political  condition  of  the 
negroes  in  this  State  from  the  organization  of  our  state  govern- 
ment in  1816  down  to  the  ratification  of  the  thirteenth,  four- 
teenth, and  fifteenth  amendments  to  the  Constitution  of  the 
United  States,  and  incidentally  to  their  status  in  otl^er  states  of 
the  Union. 

Prior  to  the  act  of  May  13th,  1869,  making  taxation  for  com- 
mon school  purposes  uniform,  and  providing  for  the  education 
of  the  colored  children  of  the  State,  3  Ind.  Stat.  472,  no  pro- 
vision was  made  for  their  education  in  this  State.  As  a  race, 
their  condition  was  one  of  marked  and  settled  inferiority  before 
the  law,  being  reduced  strictly  to  the  enjoyment  of  the  three 
primary  rights  only,  and  for  a  large  portion  of  time  legally  pre- 
cluded from  their  full  exercise,  viz.,  the  right  of  personal 
security,  the  right  of  personal  liberty,  and  the  right  of  private 
property.  But  the  power  of  exercising  these  rights  was  prac- 
ideally  limited  in  degree  as  compared  with  the  exercise  and 
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-enjoyment  of  the  same  rights  by  the  white  race.  This  was  their 
most  favorable  condition  in  several  states  of  the  Union,  they 
being  admitted  to  the  equal  exercise  of  civil  and  political 
rights  and  privileges  with  the  whites  in  but  one  state  of  the 
Union.  In  nearly  one-half  of  the  states  of  the  Union,  as  a 
race,  they  lived  in  a  state  of  life-long  servitude,  having  no' 
control  of  their  time  or  actions,  no  right  to  acquire  property, 
no  lawful  power  to  follow  the  promptings  of  their  own 
thoughts  and  judgments,  their  lives  and  limbs,  their  minds 
and  strength,  the  property  and  subject  to  the  will  of  their 
masters ;  and  notwithstanding  the  proclamation  of  emancipa- 
tion, this  continued  to  be  their  condition,  practically  and  in  a 
large  degree,  until  after  the  ratification  of  the  thirteenth 
amendment  to  the  Constitution  of  the  United  States,  Decem- 
ber 18th,  1865.  2  Kent  Com.,  7th  ed.,  pp.  252,  258,  and 
note  b  to  p.  258;  Scott  v.  Sandford,  19  How.  393;  Smith  v. 
Moody y  26  Ind.  299 ;  Rev.  Stat.  1831,  p.  375 ;  Rev.  Stat.  1838, 
p.  418. 

By  sec.  7  of  article  11  of  the  constitution  of  1816,  it  is 
provided  that  there  shall  be  neither  slavery  nor  involuntary 
servitude  in  this  State,  otherwise  than  for  the  punishment  of 
crimes,  whereof  the  party  shall  have  been  duly  convicted. 
Rev.  Stat.  1838,  p.  50. 

Sec.  2  of  article  3  provided  for  an  enumeration  of  all  the 
white  male  inhabitants  above  the  age  of  twenty-one  years. 
Rev.  Stat.  1838,  p.  38. 

Sec.  1  of  article  6  limited  the  right  of  suffrage  to  the  white 
male  citizens  of  the  United  States  of  the  age  of  twenty-one, 
and  who  had  resided  in  the  State  one  year  immediately  prece- 
ding the  election.     Rev.  Stat.  1838,  p.  46. 

By  the  act  of  February  10th,  1831,  every  such  person, 
coming  into  or  being  brought  into  this  State,  was  prohibited 
from  residing  therein,  unless  bond  with  good  and  sufficient 
security,  to  be  approved  by  the  overseers  of  the  poor  of  some 
township,  was  given  on  behalf  of  such  person,  payable  to  the 
State  of  Indiana,  in  the  penal  sum  of  five  hundred  dollars, 
conditioned  that  such  person  should  not,  at  any  time,  become 
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a  charge  to  the  county  in  which  such  bond  was  given,  nor  to 
any  other  county  in  the  State,  as  also  for  such  person's  good 
behavior,  etc. 

It  provided  penalties,  likewise,  for  failure  to  comply  with 
these  provisions,  consisting  of  hiring  such  person  out  and 
applying  the  proceeds  to  his  benefit,  and  removal  from  the 
State ;  and  by  fine  imposed  and  recovered  by  presentment  or 
indictment,  for  harboring  any  such  person  failing  to  give  the 
required  bond. 

This  act  remained  upon  the  statute  book  of  this  State,  and 
continued  in  force,  for  a  period  of  over  twelve  years,  and 
received  the  judicial  sanction  of  the  Supreme  Court  of  the 
State.  Rev.  Stat.  1831,  pp.  375,  376;  Rev.  Stat.  1838,  pp. 
418,  419;  The  State  v.  Cooper,  5  Blackf.  258;  BapUste  v.  The 
State,  5  Blackf.  283 ;  IBeUand  v.  The  Stale,  8  Blackf.  365. 

Article  13  of  the  constitution  of  this  State,  which  took 
effect  on  the  1st  day  of  November,  1851,  and  superseded  the 
constitution  of  1816,  prohibited  negroes  and  mulattoes  from 
coming  into  or  settling  in  this  State  after  its  adoption,, 
declared  all  contracts  with  such  persons  void,  and  made  it  an 
offence  punishable  by  fine  of  not  less  than  ten  nor  more  than 
five  hundred  dollars  for  any  person  to  employ  them;  and  this 
article  was  submitted,  as  a  distinct  proposition,  to  the  people 
of  the  State  for  their  approval  or  disapproval,  and  was  adopted 
by  a  vote  of  one  hundred  and  nine  thousand  nine  hundred 
and  seventy-six  to  twenty-one  thousand  and  sixty-six.  1  G. 
&  H.  52;  Dillon's  Hist.  Ind.  577. 

Other  provisions  of  this  constitution  excluded  negroes  and 
mulattoes  from  the  elective  franchise,  from  holding  office  in 
the  State  or  any  of  its  departments,  from  the  enumeration  for 
senatorial  and  representative  purposes,  and  from  participation 
in  all  of  the  privileges  pertaining  to  full  and  active  citizen- 
ship, making  them  a  separate  and  distinct  class  of  inferiors 
before  the  law,  and  placing  them  politically  in  a  separate  body, 
with  no  constitutional  grant  of  privileges  and  immunities 
under  the  title  of  "  citizen  "  or  "  citizens,"  but  leaving  them 
in  possession  only  of  the  three  primary  rights  heretofore 
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mentioned.    1  Opin.  Att'y  Gen.  506 ;  4  Opin.  Attfy  Gen.  147 ; 
Smith  v.  Moody,  26  Ind.  299. 

This  the  constitution  and  subsequent  recognized  and 
decided  constitutional  legislation  clearly  establish.  Acts  June 
18th,  1852,  1  G.  &  H.  443;  Hatwood  v.  The  State,  18  Ind 
492 ;  BarhMre  v.  The  State,  7  Ind.  389. 

In  the  light  of  the  foregoing  history,  constitutional  provi- 
sions, legislative  acts,  and  judicial  constructions  thereof,  it  is 
very  plain  and  obvious  to  us,  that  persons  of  the  African  race 
were  not  in  the  minds  or  contemplation  of  the  wise  and 
thoughtful  framers  of  our  constitution,  when  they  prepared 
and  agreed  upon  the  above  quoted  sections,  or  of  the  people 
of  the  State  when  they  ratified  and  adopted  the  constitution 
containing  such  provisions. 

In  our  opinion,  the  privileges  and  immunities  secured  by 
sec.  23  of  article  1  were  not  intended  for  persons  of  the 
African  race ;  for  the  section  expressly  limits  the  enjoyment  of 
such  privileges  and  immunities  to  citizens,  and  at  that  time 
negroes  were  neither  citizens  of  the  United  States  nor  of  this 
State.  It  was  held  by  this  court,  in  Sears  v.  The  Board  of 
Commissio7ier8  of  Warren  County,  36  Ind.  267,  that  the  priv- 
ileges and  immunities  secured  by  the  above  quoted  section 
were  intended  for  citizens  of  this  State. 

Nor  in  view  of  the  other  provisions  of  our  constitution,  and 
in  the  light  of  the  rules  of  construction  before  stated,  can  it 
be  successfully  maintained  that  the  provisions  of  sec.  1  of 
article  8  were  intended  for  the  children  of  the  African  race. 
It  is  unreasonable  to  suppose  that  the  framers  of  the  constitu- 
tion, who  had  denied  to  that  race  the  right  of  citizenship,  of 
suffrage,  of  holding  office,  of  serving  on  juries,  and  of  testify- 
ing as  witnesses  in  any  case  where  a  white  person  was  a  party, 
and  had  prohibited,  under  heavy  pains  and  penalties,  the 
further  immigration  of  that  race  into  the  State,  intended  to  pro- 
vide for  the  education  of  the  children  of  that  race  in  our  com- 
mon schools  with  the  white  children  of  the  State. 

The  public  sentiment  of  the  State,  at  that  time,  was 
unfriendly  to  the  African  race  and  their  participation  in  gov- 
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emmental  aflairs,  and  demanded  their  exclusion  from  the 
State ;  and  it  is  not  for  us  to  say,  sitting  here,  whether  such 
policy  was  wise  or  unwise,  and  we  speak  of  it  only  as  a  matter 
of  history  having  a  bearing  upon  the  construction  of  our  con- 
stitution. 

An  application  of  the  rules  of  construction  heretofore  laid 
down  to  the  various  provisions  of  our  constitution  will  con- 
clusively demonstrate  that  the  provisions  of  the  sections  under 
examination  have  no  application  to  the  children  and  grand- 
children of  the  appellee. 

One  of  the  cardinal  rules  of  construction  is,  that  courts 
shall  give  effect  to  the  intent  of  the  framers  of  the  instrument, 
and  of  the  people  in  adopting  it.  Then,  as  it  is  manifest  that 
neither  the  framers  of  the  constitution  nor  the  people  in 
adopting  it  intended  that  the  children  of  the  African  race 
should  participate  in  the  advantages  of  a  general  and  uniform 
system  of  common  schools,  we  possess  no  power  to  adjudge  to 
them  what  was  not  designed  for  them. 

Another  rule  of  construction  is,  that  in  placing  a  construc- 
tion upon  one  section  or  clause,  courts  are  required  to  examine 
the  whole  instrument  and  to  give  effect,  if  possible,  to  the 
whole  instrument ;  and  if  different  portions  seem  to  conflict, 
the  courts  must  harmonize  them,  if  practicable,  and  lean  in 
fevor  of  a  construction  which  will  render  every  word  opera- 
tive, rather  than  one  which  may  make  some  idle  and  nugatory. 
There  is  but  one  construction  which  will  preserve  the  unity, 
harmony,  and  consistency  of  our  state  constitution,  and  that  is, 
to  hold  that  it  was  made  and  adopted  by  and  for  the  exclusive 
use  and  enjoyment  of  the  white  race.  Any  other  construction 
would  convict  the  members  of  the  constitutional  convention 
and  the  voters  of  the  State  of  the  grossest  inconsistency, 
absurdity,  and  injustice.  It  would  be  monstrous  to  hold  that 
the  framers  of  the  constitution  in  adopting,  and  the  voters  of 
the  State  in  ratifying  it,  intended  that  the  common  schools  of 
the  State  should  be  open  to  the  children  of  the  African  race, 
when,  by  the  same  instrument,  that  portion  of  such  race  as 
then  resided  in  the  State  were  denied  all  political  rights,  priv- 
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ileges,  and  immunities,  and  the  farther  immigration  of  that  race 
into  the  State  was  prohibited  by  the  thirteenth  article  of  the 
constitution,  which  received  the  almost  unanimous  approval 
of  the  voters  of  the  State. 

Another  important  rule  of  construction  is,  that  the  meaning 
of  a  constitution  is  fixed  when  it  is  adopted,  and  it  is  not  dif- 
ferent at  any  subsequent  time  when  a  court  has  occasion  to 
pass  upon  it.  A  constitution  is  inflexible  and  can  not  bend 
to  circumstances  or  be  modified  by  public  opinion.  It  is, 
therefore,  the  duty  of  the  court  to  declare  the  law  as  it  is  writ- 
ten, leaving  to  the  people,  in  their  sovereign  capacity,  to  make 
such  changes  as  new  circumstances  may  require ;  and,  in  our 
opinion,  using  the  appropriate  and  forcible  language  of  Judge 
Cooley,  "a  court  or  legislature  which  should  allow  a 
change  in  public  sentiment  to  influence  it  in  giving  con- 
struction to  a  written  constitution  not  warranted  by  the 
intention  of  its  founders,  would  be  justly  chargeable  with 
reckless  disregard  of  official  oath  and  public  duty." 

The  views  which  we  have  expressed  are  greatly  strength- 
ened and  enforced  by  the  construction  which  this  court  placed 
upon  a  section  of  the  constitution  of  1816,  and  of  an  act 
passed  while  it  was  in  force. 

Section  1  of  article  9  declares  that  "  knowledge  and  learn- 
ing, generally  diffused  through  a  community,  being  essen- 
tial to  the  preservation  of  a  free  government,  and  spreading 
the  opportunities  and  advantages  of  education  through  the 
various  parts  of  the  country  being  highly  conducive  to  this 
end,"  etc.  "the  General  Assembly  shall,  from  time 
to  time,  pass  such  laws  as  shall  be  calculated  to  encour- 
age intellectual,  scientifical,  and  agricultural  improvement,  by 
allowing  rewards  and  immunities  for  the  promotion  and 
improvement  of  arts,  sciences,  commerce,  manufactures,  and 
natural  history ;  and  to  countenance  and  encourage  the  prin- 
ciples of  humanity,  industry,  and  morality." 

Section  2  of  said  article  provided,  that  "  it  shall  be  the  duty 
of  the  General  Assembly,  as  soon  as  circumstances  will  per- 
jnit,  to  provide  by  law  for  a  general  system  of  education 
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ascending  in  a  regular  gradation  from  township  schools  to  a 
state  university,  wherein  tuition  shall  be  gratis,  and  equally 
open  to  all."    R.  S.  1838,  pp.  48,  49. 

While  the  above  constitution  was  in  force,  the  legislature 
provided  for  a  general  common  school  system,  the  102d  sec- 
tion of  which  act  was  as  follows: 

"  When  any  school  is  supported  in  any  degree  by  the  pub- 
lic school  fund,  or  by  taxation,  so  long  as  the  money  so 
derived  shall  be  expending  thereon,  such  school  shall  be  open 
and  free  to  all  the  white  children  resident  within  the  district, 
over  five  and  under  twenty-one  years  of  age."  Chap.  15,  R. 
S.  1843,  p.  321. 

In  the  case  of  Lewis  v.  Henley >  2  Ind.  332#  this  court  was 
required  to  place  a  construction  upon  the  above  quoted  sec- 
tion, and  it  was  held  that  negro  children  were  not  entitled  to 
admission  to  the  schools  with  the  white  children,  and  that  the 
legislature  had  the  right,  under  the  constitution,  to  exclude 
negro  children  from  our  public  schools.  It  was  further  held 
that,  although  the  negroes  might  be  entitled  to  share  in  the 
funds  derived  from  the  sale  of  lands  donated  by  Congress, 
yet  they  would  have  to  do  so  in  separate  schools,  and  not  in 
schools  with  white  children. 

Both  constitutions  provided  for  a  general  and  uniform  sys- 
tem of  common  schools ;  both  provided  that  the  tuition  should 
be  free  and  the  schools  equally  open  to  all.  Both  constitu- 
tions deprived  the  negroes  of  all  political  rights.  If  the  leg- 
islature, under  the  constitution  of  1816,  had  the  right  to 
exclude  the  negroes  from  the  public  schools  for  white  chil- 
dren, it  is  difficult  to  see  why  it  may  not  be  done  under  the 
present  constitution. 

Having  reached  the  true  construction  of  the  constitution  of 
this  State,  as  it  came  from  the  hands  of  its  framers  and 
received  the  sanction  of  her  qualified  voters,  the  next  step  is 
to  find  out  the  extent  of  its  qualification  or  change  by  the 
Constitution  of  the  United  States. 

Section  2  of  article  4  of  the  Constitution  of  the  United 
States  declares,  that "  the  citizens  of  each  state  shall  be  enti- 
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tied  to  all  privileges  and  immunities  of  citizens  in  the  several 
states." 

This  section,  at  an  early  date,  received  a  construction  in  the 
case  of  Corfidd  v.  CoryeU,  which  has  ever  since  been  recog- 
nized and  approved.  It  relates  only  to  "  those  privileges  and 
immunities  which  are  fundamental/'  and  which  may  nil  be 
comprehended  under  the  following  heads :  "Protection  by  the 
government,  with^the  right  to  acquire  and  possess  property  of 
every  kind,  and  to  pursue  and  obtain  happiness  and  safety, 
subject,  nevertheless,  to  such  restraints  as  the  government  may 
prescribe  for  the  general  good  of  the  whole," 

In  the  Slaughter-House  Cases,  the  Supreme  Court  X>f  the 
United  States  said :  "  Its  sole  purpose  was  to  declare  to  the  sev- 
eral states,  that  whatever  those  rights,  as  you  grantor  establish 
them  to  your  own  citizens,  or  as  you  limit  or  qualify,  or  impose 
restrictions  on  their  exercise,  the  same,  neither  more  nor  less, 
shall  be  the  measure  of  the  rights  of  citizens  of  other  states 
within  your  jurisdiction."  It  did  not  compel  the  state,  into 
which  the  citizen  of  another  state  removed,  to  allow  him  the 
exercise  of  the  same  rights  which  he  enjoyed  in  the  state  from 
which  he  removed.  Oorfield  v.  Coryell,  4  Wash.  C.  C.  371 ; 
Slaughter-House  Cases,  16  Wal.  76,  77;  BradweU  v.  The 
State,  16  Wal.  130;  Ward  v.  Maryland,  12  Wal.  430;  Con- 
ner v.  Elliott,  18  How.  591 ; Brovmv.  State  of  Md.y  12  Wheat. 
448,  449 ;  People  v.  Brady,  40  Cal.  198 ;  Story  Const.,  sees. 
1805,  1806;  Cooley  Const.  Lim.  15,  16,  397;  Potter's 
Dwarris  on  Stat.  525,  526 ;  Sears  v.  The  Board,  etc.,  36  Ind. 
267 ;  The  Jeffersonville,  etc.,  iJ.  JR.  Co.  v.  Hendricks,  41  Ind.  48. 

It  is  well  settled  by  repeated  decisions  of  the  federal  and 
state  courts,  that  with  the  exception  of  the  limitations  impos- 
ed upon  the  powers  of  the  states  by  section  10  of  article  1  of 
the  Constitution  of  the  United  States,  the  several  states  were 
left  as  before  the  Federal  Union  was  formed,  with  full  power  to 
declare  the  rights  of  their  citizens,  without  interference  from 
the  Federal  Government. 

It  is  a  familiar  rule  of  construction  of  the  Constitution  of 
the  Union,  that  the  sovereign  powers  vested  in  the  state  gov* 
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vernments  by  their  respective  constitutions,  remain  unaltered 
and  unimpaired,  except  so  far  as  they  were  granted  to  the 
government  of  the  United  States.  In  one  of  the  states  of  the 
Union,  colored  children  were  entitled  to  admission  into  schools 
for  white  children,  and  to  be  taught  with  white  children,  and 
yet,  if  a  person  residing  in  such  state  should  remove  into  some 
other  state,  where  such  right  is  denied,  the  right  so  exercised  in 
the  state  from  which  the  person  removed  would  be  lost,  because 
it  was  not  one  of  those  fundamental  rights  which  accompany 
the  person,  but  a  domestic  regulation  exclusively  within  the  con- 
stitutional and  legislative  power  of  each  state,  and  to  be  regard- 
ed in  the  nature  of  a  domestic  regulation  necessary  for  the  good 
of  the  whole  people,  or  which  the  good  of  the  people  of  one  state, 
in  their  sovereign  judgment,  required  to  be  different  from  the 
regulation  in  another,  as  best  securing  "  the  general  comfort 
and  prosperity  of  the  state."  Story  Const.,  sees.  1353,  1409  y 
Cooley  Const.  Lim.  573,  574 ;  2  Kent  Com.  71 ;  2  Op.  Att'y 
Gen/1,  426 ;  Commonwealth  v.  Alger,  7  Cush.  84 ;  The  City  of 
New  York  v.  Miln,  11  Pet.  139 ;  Slaughter-House  Oases,  16 
Wal.  62;  Bradwell  v.  The  State,  16  Wal.  130;  Thayer  v. 
Hedges,  22  Ind.  282 ;  Potter's  Dwarris  on  Stat.  352,  452, 
455,  461. 

It  is  very  plain  that  the  tenth  amendment  of  the  Constitu- 
tion of  the  United  States  cannot  receive  such  construction  as 
will  aid  the  claim  of  the  appellee.  It  declares,  that  "the  pow- 
ers not  delegated  to  the  United  States  by  the  Constitution,  nor 
prohibited  by  it  to  the  states,  are  reserved  to  the  states  respec- 
tively, or  to  the  people ;"  and  the  power  to  fix  the  qualifica- 
tions of  the  citizen  of  the  state,  and  to  establish  his  rights  in 
the  state,  is  one  of  the  powers  expressly  reserved  to  the  state  by 
this  amendment ;  for  there  is  no  express  limitation  of  the 
power  of  the  states  in  the  Federal  Constitution  in  this  respect, 
as  it  then  stood,  and  such  limitation  could  not  exist  without 
express  mention.  Rawle  Const.  84,  87 ;  Story  Const.,  sec* 
1904;  Works  of  Webster,  vol.  3,  p.  322;  Cooley  Const.  Lim. 
19 ;  Federalist,  140 ;  Slaughter-House  Cases,  16  Wal.  70,  71, 
72, 73 ;  Barron  v.  Mayor,  etc.,  7  Pet.  243 ;  Smith  v.  State  qfMd.> 
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18  How.  71 ;  Pervear  v.  The  Commonwealth,  5  Wal.  475 ;  Barker 
v.  1%€  People,  3  Cow.  686 ;  James  v.  Ifte  Commonwealth,  12  S.  & 
It.  220 ;  Jane  v.  Commonwealth,  3  Met.  Ky.  18 ;  Lincoln  v.  Smithy 
27  Vt.  336 ;  TTarre»i  v.  Paw?,  22  Ind.  276 ;  The  State,  ex  rel. 
Lalcey,  v.  Carton,  32  Ind.  1. 

That  the  views  hereinbefore  expressed  correctly  represent 
the  relative  powers  of  the  federal  and  state  governments  at  the 
cloee  of  the  great  civil  war,  and  until  after  the  ratification  of 
the  amendments  to  the  Constitution  of  the  United  States, 
which  followed  the  termination  of  that  contest/  cannot,  wo 
think,  be  successfully  controverted. 

We  next  proceed  to  determine  whether  such  amendments, 
or  either  of  them,  have  worked  a  change,  and,  if  they  have,  to 
what  extent. 

The  thirteenth  amendment  was  proposed  by  Congress  on 
the  1st  day  of  February,  1865,  and  declared  by  the  Secretary 
of  State  to  have  been  ratified  December  18th,  1865.  It  declares 
that "  neither  slavery  nor  involuntary  servitude,  except  as  a  pun- 
ishment for  crime  whereof  the  party  shall  have  been  duly  con- 
victed, shall  exist  within  the  United  States,  or  any  place  sub- 
ject to  their  jurisdiction ;"  and  "  Congress  shall  have  power  to 
enforce  this  article  by  appropriate  legislation."  3  Ind  Stat. 
579. 

This  amendment  was  to  prevent  any  question  in  the  future 
as  to  the  effect  of  the  war  and  the  President's  proclamation  of 
emancipation  upon  slavery ;  and  its  obvious  purpose  was  ti> 
forbid  all  shades  and  conditions  of  African  slavery.  Slaughter^ 
House  Cases,  16  Wal.  68,  69. 

It  had  no  other  office,  and  its  real  effect  was  more  for  the 
future  than  the  present.  As  to  the  matter  of  social  and  political 
rights,  tho  African  was  left  just  where  section  37,  article  1,  of 
our  state  constitution  left  him,  and  subject  to  all  the  incon- 
veniences and  burdens  inoident  to  his  color  and  race,  except 
his  former  one  of  servitude.  He  was  a  person  whose  place 
and  office,  in  the  body  politic,  was  yet  to  be  designated  and 
established.    He  possessed  no  political  rights,  in  the  usual  and 


348  SUPREME  COURT  OF  INDIANA. 

Cory  «t  a/,  v.  Carter. 

proper  sense  of  that  term!  through,  or  had  none  conferred  by, 
this  enactment. 

Following  this  constitutional  amendment,  the  civil  rights 
bill  of  April  9th,  1866,  was  enacted  by  Congress,  the  first  sec- 
tion of  which  declares  who  are  citizens  of  the  United  States, 
and  specifies  certain  rights  which  shall  be  accorded  to  such 
citizens  in  the  states  and  territories,  and  the  residue  is  made 
up  of  pains  and  penalties  for  violation  of  the  rights  sought 
to  be  conferred,  and  the  machinery  for  enforcing  its  pro- 
visions. 

It  is  not  worth  while  to  enquire  into  the  effect  of  this  act, 
or  whether  the  Federal  Constitution,  which  made  citizens  of 
the  different  states  citizens  of  the  United  States,  could  be 
changed  by  a  simple  congressional  enactment ;  for  it  is  clear, 
admitting  it  to  be  valid,  that  it  does  not  relate  to  or  bear 
upon  the  right  claimed  in  this  case,  for  it  purports  only  to 
confer  upon  negroes  and  mulattoes  the  right,  in  every  state 
and  territory,  to  make  and  enforce  contracts,  to  sue,  be  par- 
ties and  give  evidence,  to  inherit,  purchase,  lease,  sell,  hold, 
and  convey  real  and  personal  property,  and  the  full  and  equal 
benefit  of  all  laws  and  proceedings  for  the  security  of  person 
and  property  as  enjoyed  by  white  citizens,  and  subjects  them 
to  like  pains  and  penalties.  3  Ind.  Stat.  589.  In  this  nothing 
is  left  to  inference.     Every  right  intended  is  specified. 

The  fourteenth  amendment  to  the  Federal  Constitution  was 
proposed  by  Congress  July  16th,  1866,  and  declared  by  the 
Secretary  of  State  to  have  been  ratified  July  28  th,  1868.  It 
consists  of  several  sections,  but  section  1  is  the  only  one  neces- 
sary to  this  examination.  It  declares,  that "  all  persons  born 
or  naturalized  in  the  United  States,  and  subject  to  the  juris- 
diction thereof,  are  citizens  of  the  United  States  and  of  the 
state  wherein  they  reside.  No  state  shall  make  or  enforce  any 
law  which  shall  abridge  the  privileges  or  immunities  of  citi- 
zens of  the  United  States;  nor  shall  any  state  deprive  any 
person  of  life,  liberty,  or  property,  without  due  process  of  law, 
nor  deny  to  any  person  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws," 
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This  section  can  better  be  understood  or  construed,  by 
dividing  and  considering  it  in  four  paragraphs  or  clauses^ 
the  last,  however,  being  a  mere  re-statement  of  what  pre- 
cedes it : 

First.  "  All  persons  born  or  naturalized  in  the  United 
States,  and  subject  to  the  jurisdiction  thereof,  are  citizens 
of  the  United  States  and  of  the  state  wherein  they  reside." 

In  the  Slaughter-Houae  Oases,  the  Supreme  Court  of  the 
United  States  say,  this  is  a  declaration  "  that  persons  may  be 
citizens  of  the  United  States  without  regard  to  their  citizen- 
ship of  a  particular  state,  and  it  overturns  the  Dred  Scott 
decision  by  making  all  persons  born  within  the  United  States 
and  subject  to  its  jurisdiction  citizens  of  the  United  States. 
That  its  main  purpose  was  to  establish  the  citizenship  of  the 
negro  can  admit  of  no  doubt.  The  phrase, '  subject  to  its  juris- 
diction/ was  intended  to  exclude  from  its  operation  children 
of  ministers,  consuls,  and  citizens  or  subjects  of  foreign  states 
born  within  the  United  States."  It  recognizes  and  establishes 
a  "  distinction  between  citizenship  of  the  United  States  and 
citizenship  of  a  state."  "  Not  only  may  a  man  be  a  citizen  of  the 
United  States  without  being  a  citizen  of  a  state,  but  an  impor- 
tant element  is  necessary  to  convert  the  former  into  the  latter. 
He  must  reside  within  the  state  to  make  him  a  citizen  of  it, 
but  it  is  only  necessary  that  he  should  be  born  or  naturalized 
in  the  United  States  to  be  a  citizen  of  the  Union.  It  is  quite 
clear,  then,  that  there  is  a  citizenship  of  the  United  States, 
and  a  citizenship  of  a  state,  which  are  distinct  from  each  other, 
and  which  depend  upon  different  characteristics  or  circum- 
stances in  the  individual."  Hence,  a  negro  may  be  a  citizen 
of  the  United  States  and  reside  without  its  territorial  limits, 
or  within  some  one  of  the  territories;  but  he  cannot  be  a  cit- 
izen of  a  state  until  he  becomes  a  bona  fide  resident  of  the 
state. 

Second.  "  No  state  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities  of  citizens  of  the 
United  States." 

This  clause  does  not  refer  to  citizens  of  the  states.    It 
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embraces  only  citizens  of  the  United  States.  It  leaves  out  the 
•words  "  citizen  of  the  state,"  which  is  so  carefully  used,  and 
used  in  contradistinction  to  citizens  of  the  United  States,  in 
the  preceding  sentence.  It  places  the  privileges  and  immuni- 
ties of  citizens  of  the  United  States  under  the  protection  of  the 
Federal  Constitution,  and  leaves  the  privileges  and  immuni- 
ties of  citizens  of  a  state  under  the  protection  of  the  state  con- 
stitution. This  is  fully  shown  by  the  recent  decision  of  the 
Supreme  Court  of  the  United  States  iq  the  Slaughter-Houae 
Cases,  16  Wal.  36. 

Mr.  Justice  Miller,  in  delivering  the  opinion  of  the  court 
and  in  speaking  in  reference  to  the  clause  under  examination, 
says: 

"  It  is  a  little  remarkable,  if  this  clause  was  intended  as  a 
protection  to  the  citizen  of  a  state  against  the  legislative  power 
of  his  own  state,  that  the  word  citizen  of  the  state  should  be 
left  out  when  it  is  so  carefully  used,  and  used  in  contradistinc- 
tion to  citizens  of  the  United  States,  in  the  very  sentence 
"which  precedes  it.  It  is  too  clear  for  argument  that  the  change 
in  phraseology  was  adopted  understandingly  and  with  a  pur- 
pose. 

"  Of  the  privileges  and  immunities  of  the  citizen  of  the 
United  States,  and  of  the  privileges  and  immunities  of  the 
citizen  of  the  state,  and  what  they  respectively  are,  we  will 
presently  consider ;  but  we  wish  to  state  here  that  it  is  only 
the  former  which  are  placed  by  this  clause  under  the  protec- 
tion of  the  Federal  Constitution,  and  that  the  latter,  whatever 
they  may  be,  are  not  intended  to  have  any  additional  proteor 
tion  by  this  paragraph  of  the  amendment. 

"  If,  then,  there  is  a  difference  between  the  privileges  and 
immunities  belonging  to  a  citizen  of  the  United  States  as  such, 
and  those  belonging  to  the  citizen  of  the  state  as  such,  the  lat- 
ter must  rest  for  their  security  and  protection  where  they  have 
heretofore  rested;  for  they  are  not  embraced  by  this  paragraph 
of  the  amendment." 

The  same  learned  judge,  in  the  further  examination  of  the 
second  clause,  says : 


NOVEMBER  TERM,  1874.  351 

Cory  et  dL  v.  Carter. 

"  It  would  be  the  vainest  show  of  learning  to  attempt  to 
prove  by  citations  of  authority,  that  up  to  the  adoption  of  the 
recent  amendments,  no  claim  or  pretence  was  set  up  that  those 
rights  depended  on  the  Federal  Government  for  their  existence 
or  protection,  beyond  the  very  few  express  limitations  which 
the  Federal  Constitution  imposed  upon  the  states — such,  for 
instance,  as  the  prohibition  against  ex  post  facto  laws,  bills  of 
attainder,  and  laws  impairing  the  obligation  of  contracts. 
But  with  the  exception  of  these  and  a  few  other  restrictions, 
the  entire  domain  of  the  privileges  and  immunities  of  citizens 
of  the  states,  as  above  defined,  lay  within  the  constitutional 
and  legislative  power  of  the  states,  and  without  that  of  the 
Federal  Government.  Was  it  the  purpose  of  the  fourteenth 
amendment,  by  the  simple  declaration  that  no  state  should 
make  or  enforce  any  law  which  shall  abridge  the  privileges 
and  immunities  of  citizens  of  the  United  States,  to  transfer  the 
security  and  protection  of  all  the  civil  rights  which  we  have 
mentioned,  from  the  states  to  the  Federal  Government  ?  And 
where  it  is  declared  that  Congress  shall  have  the  power  to 
enforce  that  article,  was  it  intended  to  bring  within  the  power 
of  Congress  the  entire  domain  of  civil  rights  heretofore 
belonging  exclusively  to  the  states? 

"  All  this  and  more  must  follow,  if  the  proposition  of  the 
plaintiffs  in  error  be  sound.  For  not  only  are  these  rights 
subject  to  the  control  of  Congress  whenever  in  its  discretion 
any  of  them  are  supposed  to  be  abridged  by  state  legislation, 
but  that  body  may  also  pass  laws  in  advance,  limiting  and 
restricting  the  legislative  power  of  the  states,  in  their  most 
ordinary  and  usual  functions,  as  in  its  judgment  it  may  think 
proper  on  all  such  subjects.  And  still  further,  such  a  con- 
struction followed  by  the  reversal  of  the  judgments  of  the 
Supreme  Court  of  Louisiana  in  these  cases"  (these  judgments 
sustained  the  validity  of  the  grant,  by  the  legislature  of 
Louisiana,  of  an  exclusive  right,  guarded  by  certain  limita- 
tions as  to  price,  etc.,  to  a  corporation  created  by  it,  for  twenty- 
five  years,  to  build  and  maintain  slaughter-houses,  etc.,  and  pro- 
hibited the  right  to  all  others,  within  a  certain  locality), 
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"  would  constitute  this  court  a  perpetual  censor  upon  all  legis- 
lation of  the  states,  on  the  civil  rights  of  their  own  citizens, 
with  authority  to  nullify  such  as  it  did  not  approve  as  con- 
sistent with  those  rights,  as  they  existed  at  the  time  of  the 
adoption  of  this  amendment. 

"  The  argument  we  admit  is  not  always  the  most  conclusive 
which  is  drawn  from  the  consequences  urged  against  the  adop- 
tion of  a  particular  construction  of  an  instrument.  But  whe^ 
as  in  the  case  before  us,  these  consequences  are  so  serious,  so 
far-reaching  and  pervading,  so  great  a  departure  from  the 
structure  and  spirit  of  our  institutions ;  when  the  effect  is  to 
fetter  and  degrade  the  state  governments  by  subjecting  them 
to  the  control  of  Congress,  in  the  exercise  of  powers  hereto- 
fore universally  conceded  to  them  of  the  most  ordinary  and 
fundamental  character ;  when  in  fact  it  radically  changes  the 
whole  theory  of  the  relations  of  the  state  and  Federal  Govern- 
ments to  each  other  and  of  both  these  governments  to  the 
people ;  the  argument  has  a  force  that  is  irresistible,  in  the 
absence  of  language  which  expresses  such  a  purpose  too  clearly 
to  admit  of  doubt.  We  are  convinced  that  no  such  results 
were  intended  by  the  Congress  which  proposed  these 
amendments,  nor  by  the  legislatures  of  the  states  which  ratified 
them." 

Third.  "  Nor  shall  any  state  deprive  any  person  of  life, 
liberty,  or  property,  without  due  process  of  law." 

This  clause  is  the  same  contained  in  the  fifth  amendment  to 
the  Constitution  of  the  United  States,  but  there  applied  to  the 
action  of  the  Federal  Government,  and  here  placed  as  a  check 
upon  the  states.  But  the  constitution  of  our  State  contains,  and 
perhaps  those  of  all  the  states  contain  just  such  a  provision,  so 
that  it  expresses  no  new  principle,  but  is  the  old  rule  in  force  since 
the  foundation  of  the  state  governments.  It  prohibits  the 
states  from  depriving  any  person  of  life,  liberty,  or  property, 
except  "  in  due  course  of  legal  proceedings,  according  to  those 
rules  and  forms  which  have  been  established "  by  the  state, 
"  for  the  protection  of  private  rights."  Cooley  Const.  Lim. 
356,  357 ;  Wedervdt  v.  Gregg,  12  N.  Y.  209. 
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Fourth.  "  Nor  deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws." 

In  regard  to  this  clause,  the  Supreme  Court  of  this  State,  in 
The  State  v.  Gibson,  36  Ind.  389,  say,  it  "seems  to  have  been, 
added  in  the  abundance  of  caution,  for  it  provides  in  express 
terms  what  was  the  fair,  logical,  and  just  implication  from 
what  had  preceded  it,  and  that  was,  that  the  persons  made  cit- 
izens by  the  amendment  should  be  protected  by  the  laws  in  the 
same  manner,  and  to  the  6ame  extent,  that  white  citizens  were 
protected." 

In  the  case  of  The  State  v.  Gibson,  supra,  this  court  was 
called  upon  to  place  a  construction  upon  the  fourteenth  amend- 
ment to  the  Constitution  of  the  United  States.  It  was  claimed 
in  that  case,  that  such  amendment  had  abolished  the  laws  of 
this  State  prohibiting  the  intermarriage  of  negroes  and  whites* 
We  held  that  marriage  was  a  purely  domestic  institution,  and 
subject  to  the  exclusive  control  of  the  State ;  that  such  amend- 
ment had  not  conferred  on  the  Federal  Government  any  power 
to  interfere  with  the  institution  of  marriage,  and  that  such 
amendment  had  not  enlarged  the  powers  of  the  Federal  Gov- 
ernment nor  diminished  those  of  the  states.     We  then  said : 

"  The  fourteenth  amendment  contains  no  new  grant  of  power 
from  the  people,  who  are  the  inherent  possessors  of  all  power> 
to  the  Federal  Government.  It  did  not  enlarge  the  powers 
of  the  Federal  Government,  nor  diminish  those  of  the  states. 
The  inhibitions  against  the  states  doing  certain  things  have  no 
force  or  effect.  They  do  not  prohibit  the  states  from  doing 
any  act  that  they  could  have  done  without  them.  *  *  * 
The  only  effect  of  the  amendment  under  consideration  was  to 
extend  the  protection  and  blessings  of  the  constitution  and 
laws  to  a  new  class  of  persons.  When  they  were  made  citi- 
zens they  were  as  much  entitled  to  the  protection  of  the  con- 
stitution and  the  laws  as  were  the  white  citizens,  and  the  states 
could  no  more  deprive  them  of  privileges  and  immunities  than 
they  could  citizens  of  the  white  race.  Citizenship  entitled 
them  to  the  protection  of  life,  liberty,  and  property,  and  the 
Voi*.  XLVHL— 23 
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full  and  equal  protection  of  the  laws.  Nor  has  the  ratifica- 
tion of  this  amendment  in  any  manner  or  to  any  extent 
impaired,  weakened,  or  taken  away  any  of  the  reserved  rights 
of  the  states,  as  they  had  existed  and  been  fully  recognized  by 
every  department  of  the  national  government  from  its  crea- 
ation." 

What  was  then  intended  to  be  expressed  was,  that  the  four- 
teenth amendment  had  not  delegated  to  the  Federal  Govern- 
ment the  power  to  regulate  and  control  the  domestic  institu- 
tions of  a  state.  As  will  be  hereinafter  shown,  it  imposes 
some  limitations  upon  the  powers  of  the  states  as  to  slavery 
and  the  equal  protection  of  the  rights  of  citizen  of  the  United 
States  and  of  the  states. 

We  were  then  unaided  by  any  judicial  construction  of  the 
fourteenth  amendment ;  and  we  are  gratified  to  know  that  the 
views  then  expressed  have  been,  in  all  substantial  respects,  sus- 
tained by  the  highest  judicial  tribunal  in  this  country,  and  the 
one  especially  charged  with  the  construction  and  interpretation 
of  the  Federal  Constitution.  By  the  solemn  decision  of  that 
high  court,  the  privileges  and  immunities  belonging  to  the  cit- 
izens of  the  states,  as  such,  rest  for  their  security  and  protection 
where  they  have  heretofore  rested,  with  the  states  themselves. 

In  The  State,  ex  rel.  Games,  v.  McCann,  21  Ohio  St.  198, 
the  Supreme  Court  of  that  state  uses  the  following  language : 

"  It  would  seem,  then,  that  under  the  constitution  and  laws 
of  this  state,  the  right  to  classify  the  youth  of  the  state  for 
school  purposes,  on  the  basis  of  color,  and  to  assign  them  to 
separate  schools  for  education,  both  upon  well  recognized  legal 
principles  and  the  repeated  adjudications  of  this  court,  is  too 
firmly  established  to  be  now  judicially  disturbed. 

"  But  it  is  claimed  that  the  law  authorizing  the  classifica- 
tion in  question  contravenes  the  provisions  of  the  fourteenth 
amendment  of  the  Constitution  of  the  United  States,  and  is, 
therefore,  abrogated  thereby. 

"  Unquestionably  all  doubts,  whersoever  they  existed,  as  to 
the  citizenship  of  colored  persons,  and  their  right  to  the 
'  equal  protection  of  the  laws/  are  settled  by  this  amendment. 
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But  neither  of  these  was  denied  to  them  in  this  state  before 
the  adoption  of  the  amendment.  At  all  events,  the  statutes 
classifying  the  youth  of  the  state  for  school  purposes  on  the 
basis  of  color,  and  the  decisions  of  this  court  in  relation 
thereto,  were  not  at  all  based  on  a  denial  that  colored  per- 
sons were  citizens,  or  that  they  are  entitled  to  the  equal  pro- 
tection of  the  laws.  It  would  seem,  then,  that  these  provi- 
sions of  the  amendment  contain  nothing  conflicting  with  the 
statute  authorizing  the  classification  in  question,  nor  the  deci- 
sions heretofore  made  touching  the  point  in  controversy  in  this 
case.  Nor  do  we  understand  that  the  contrary  is  claimed  by 
counsel  in  this  case.  But  the  clause  relied  on,  in  behalf  of 
the  plaintiff,  is  that  which  forbids  any  state  to  'make  or 
enforce  any  law  which  will  abridge  the  privileges  or  immuni- 
ties of  citizens  of  the  United  States/ 

"  This  involves  the  inquiry  as  to  what  privileges  or  immu- 
nities are  embraced  in  the  inhibition  of  this  clause.  We  are 
not  aware  that  this  has  been  as  yet  judicially  settled.  The 
language  of  the  clause,  however,  taken  in  connection  with 
other  provisions  of  the  amendment,  and  of  the  constitution 
of  which  it  forms  a  part,  affords  strong  reasons  for  believing 
that  it  includes  only  such  privileges  or  immunities  as  are 
derived  from,  or  recognized  by,  the  Constitution  of  the  United 
States. 

"A  broader  interpretation  opens  into  a  field  of  conjecture 
limitless  as  the  range  of  speculative  theories,  and  might  work 
such  limitations  of  the  power  of  the  states  to  manage  and  reg- 
ulate their  local  institutions  and  affairs  as  were  never  contem- 
plated by  the  amendment. 

"  If  this  construction  be  correct,  the  clause  has  no  application 
to  this  ca9e,  for  all  the  privileges  of  the  school  system  of  this 
state  are  derived  solely  from  the  constitution  and  laws  of  the 
state.  If  the  General  Assembly  should  pass  a  law  repealing 
all  laws  creating  and  regulating  the  system,  it  can  not  be 
claimed  that  the  fourteenth  amendment  could  be  interposed 
to  prevent  so  grievious  an  abridgment  of  the  privileges  of  the 
citizens  of  the  state,  for  they  would  thereby  be  deprived  of 
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privileges  derived  from  the  state,  and  not  of  privileges 
derived  from  the  United  States. 

"  But  we  need  not  now  further  discuss  this  point,  as  the  true 
meaning  and  exact  limits  of  the  clause  in  question  are  not 
necessarily  involved  in  this  case.  For,  conceding  that  the 
fourteenth  amendment  not  only  provides  equal  securities  for 
all,  but  guarantees  equality  of-  rights  to  the  citizens  of  a  state, 
as  one  of  the  privileges  of  citizens  of  the  United  States,  it 
remains  to  be  seen  whether  this  privilege  has  been  abridged  in 
the  case  before  us.  The  law  in  question  surely  does  not 
attempt  to  deprive  colored  persons  of  any  rights.  On  the 
contrary,  it  recognizes  their  right,  under  the  constitution  of 
the  state,  to  equal  common  school  advantages,  and  secures  to 
them  their  equal  proportion  of  the  school  fund.  It  only  reg- 
ulates the  mode  and  manner  in  which  this  right  shall  be 
-enjoyed  by  all  classes  of  persons.  The  regulation  of  this 
right  arises  from  the  necessity  of  the  case.  Undoubtedly  it 
should  be  done  in  a  manner  to  promote  the  best  interests  of 
all.  But  this  task  must,  of  necessity,  be  left  to  the  wisdom 
and  discretion  of  some  proper  authority.  The  people  have 
committed  it  to  the  General  Assembly,  and  the  presumption  is 
that  it  has  discharged  its  duty  in  accordance  with  the  best 
interests  of  all.  At  all  events,  the  legislative  action  is  con* 
elusive,  unless  it  clearly  infringes  the  provisions  of  the  con- 
stitution. 

"  At  most,  the  fourteenth  amendment  only  affords  to  colored 
citizens  an  additional  guaranty  of  equality  of  rights  to  that 
already  secured  by  the  constitution  of  the  state. 

"  The  question,  therefore,  under  consideration  is  the  same 
that  has,  as  we  have  seen,  been  heretofore  determined  in  this 
state,  that  a  classification  of  the  youth  of  the  state  for  school 
purposes,  upon  any  basis  which  does  not  exclude  either  class 
from  equal  school  advantages,  is  no  infringement  of  the  equal 
rights  of  citizens  secured  by  the  constitution  of  the  state. 

"  We  have  seen  that  the  law,  in  the  case  before  us,  works  no 
substantial  inequality  of  school  privileges  between  the  chil- 
dren of  both  classes  in  the  locality  of  the  parties.    Under  the 
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lawful  regulation  of  equal  educational  privileges,  the  children 
of  each  class  are  required  to  attend  the  school  provided  for 
them,  and  to  which  they  are  assigned  by  those  having  the 
lawful  official  control  of  all. 

"  The  plaintiff,  then,  can  not  claim  that  his  privileges  are 
abridged  on  the  ground  of  inequality  of  school  advantages 
for  his  children.  Nor  can  he  dictate  where  his  children  shall 
be  instructed,  or  what  teacher  shall  perform  that  office,  with- 
out obtaining  privileges  not  enjoyed  by  white  citizens.  Equal- 
ity of  rights  does  not  involve  the  necessity  of  educating  white 
and  colored  persons  in  the  same  school,  any  more  than  it  does 
that  of  educating  children  of  both  sexes  in  the  same  school, 
or  that  different  grades  of  scholars  must  be  kept  in  the  same 
school.  Apy  classification  which  preserves  substantially  equal 
school  advantages  is  not  prohibited  by  either  the  state  or  Fed- 
eral Constitution,  nor  would  it  contravene  the  provisions  of 
either.  There  is,  then,  no  ground  upon  which  the  plaintiff 
can  claim  that  his  rights  under  the  fourteenth  amendment 
have  been  infringed." 

The  foregoing  opinion,  having  been  rendered  since  the  rat- 
ification of  the  fourteenth  amendment,  is  directly  in  point,  and 
is  entitled  to  great  weight  and  consideration,  coming  as  it 
does  from  a  court  distinguished  for  its  learning  and  ability. 

How  far,  then,  have  the  amendments  operated  to  change 
the  constitution  of  Indiana  or  imposed  limitations  or  restric- 
tions upon  the  sovereign  power  of  the  State  ?  We  answer,  in 
the  following  particulars : 

1.  The  State  cannot  in  the  future,  while  a  member  of  the 
Federal  Union,  change  her  constitution  so  as  to  create  or  estab- 
lish slavery  or  involuntary  servitude,  except  as  a  punishment 
for  crimes  whereof  the  party  shall  have  been  convicted ;  thus 
protecting  the  new  class  of  citizens,  i.  e.,  negroes  and  mulat- 
toes,  from  being  again  reduced  to  slavery. 

2.  The  State  cannot  deny  to,  or  deprive  a  citizen  of  the 
United  States,  i.  e.}  any  negro  or  mulatto,  of,  those  national 
rights,  privileges,  or  immunities  which  belong  to  him  as  such 
citizen. 
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3.  The  State  must  recognize  as  its  citizen  any  citizen  of  the 
United  States,  t.  e.f  any  negro  or  mulatto,  who  is  or  becomes 
a  bona  fide  resident  therein. 

4.  The  State  must  give  to  such,  i.  e.}  to  such  negro  or 
mulatto,  who  is  or  who  becomes  a  bona  fide  resident  therein, 
the  same  rights,  privileges,  and  immunities,  secured  by  her 
constitution  and  laws  to  her  other,  i.  e.,  to  her  white  citizens. 

In  our  opinion,  such  amendments  have  not  in  any  other 
respect  imposed  restrictions  or  limitations  upon  the  sovereign 
power  ef  the  State.  From  this  it  results,  that  there  is  no  lim- 
itation upon  the  power  of  the  State,  within  the  limits  of  her 
own  constitution,  to  fix,  secure,  and  protect  the  rights,  privi- 
leges, and  immunities  of  her  citizens,  as  such,  of  whatever 
race  or  color  they  may  be,  so  as  to  secure  her  own  internal 
peace,  prosperity,  and  happiness. 

^wilfpreLve  in  their  purity  and  vigor  the  structure 
and  spirit  of  our  complex  system  of  government,  as  it  came 
from  the  hands  of  the  great  and  illustrious  men  who  achieved 
our  independence  and  formed  our  matchless  form  of  govern- 
ment. Anterior  to  the  adoption  of  the  Federal  Constitution, 
the  states  existed  as  independent  sovereignties,  possessing 
supreme  and  absolute  power  over  all  questions  of  local  and 
internal  government.  To  the  states  the  whole  charge  of  inte- 
rior regulation  is  left  by  the  Federal  Constitution;  to  them 
and  to  the  people  thereof  all  powers  not  expressly,  or  by 
necessary  implication,  delegated  to  the  national  government, 
and  not  prohibited  to  the  states,  are  reserved  to  the  states. 

The  Constitution  of  the  United  States  is  the  bond  which 
binds  the  states  in  one  federal  union.  It  forms  and  provides 
the  agencies  for  the  continuance  and  management  of  the  fed- 
eral government.  It  relates  to  and  concerns  matters  of  national 
import,  and  enables  the  states,  represented  by  their  federal 
head,  as  one  of  the  independent  and  most  powerful  govern- 
ments of  the  world,  to  enter  into  and  manage  its  relations 
with  the  other  independent  powers  of  the  earth.  Under  our 
constitution,  our  common  school  system  must  be  general.  That 
is,  it  must  extend  over  and  embrace  every  portion  of  the  State* 
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It  must  be  uniform.  The  uniformity  required  has  reference 
to  the  mode  of  government  and  discipline,  the  branches  of 
learning  taught,  and  the  qualifications  as  to  age  and  advance- 
ment in  learning  required  of  pupils  as  conditions  of  their 
admission.  It  does  not  mean  that  all  the  schools  shall  be  of 
the  same  size  and  grade,  or  that  all  the  branches  of  learning 
taught  in  one  school  shall  be  taught  in  all  other  schools,  or 
that  the  qualifications  as  to  age  and  advancement,  which  would 
admit  a  pupil  in  one  school,  would  entitle  such  pupil  to  admis- 
sion into  all  the  other  schools.  Uniformity  will  be  secured 
when  all  the  schools  of  the  same  grade  have  the  same  system 
of  government  and  discipline,  the  same  branches  of  learning 
taught,  and  the  same  qualifications  for  admission. 

The  schools  must  be  "  equally  open  to  all."  This  has  refer- 
ence to  the  persons  who  are  entitled  to  receive  instruction 
therein.  The  phrase,  "  equally  open  to  all,"  is  not  to  be  taken 
in  a  literal  sense,  for  this  would  embrace  the  whole  people  of 
the  State,  the  infant,  the  middle-aged,  the  septuagenarian,  and 
the  married. 

It  is  very  obvious,  that  the  common  schools  of  the  State 
are  neither  to  be  equally  open  to  everybody,  nor  to  every  child  ; 
but  that  they  are  to  be  equally  open  to  a  class  of  persons, 
which  class  and  their  qualifications  are  to  be  designated  and 
prescribed  by  the  legislature. 

The  Federal  Constitution  does  not  provide  for  any  general 
system  of  education,  to  be  conducted  and  controlled  by  the 
national  government,  nor  does  it  vest  in  Congress  any  power 
to  exercise  a  general  or  special  supervision  over  the  6tates  on 
the  subject  of  education.  The  Constitution  gives  to  Congress 
the  power  to  dispose  of  and  make  all  needful  rules  and  regu- 
lations respecting  the  territories  and  other  property  belonging 
to  the  United  States,  and  by  virtue  of  this  power  territorial 
governments  are  organized.  It  also  confers  on  Congress  the 
exclusive  power  to  legislate  in  all  cases  whatever  over  the  Dis- 
trict of  Columbia,  and  by  virtue  of  this  power  Congress  has 
established  in  such  District  a  system  of  common  schools.  Con- 
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has  also  established  and  maintained  military  and  naval  schools 
at  the  expense  of  the  government. 

The  system  of  common  schools  in  this  State  has  its  origin  in, 
and  is  provided  for  by,  the  constitution  and  laws  of  this  State. 
It  is  purely  a  domestic  institution,  and  is  subject  to  the  exclu- 
sive control  of  the  constituted  authorities  of  the  State.  Hie 
constitution  does  not  provide  the  machinery,  nor  lay  down  its 
rule  of  government  or  discipline,  nor  define  the  terms  and 
conditions  of  admission.  It  makes  it  the  imperative  duty  of 
the  legislature  to  provide  by  law  the  system,  and  imposes  no 
limitations  on  the  power  of  the  legislature,  except  that  tuition 
shall  be  free,  and  the  schools  shall  be  equally  open  to  all ;  that 
is,  to  such  classes  of  persons  as  the  legislature  may,  in  its  wis- 
dom, determine. 

There  being  no  further  restriction  upon  the  legislative  power 
and  discretion,  it  necessarily  follows,  that  in  providing  for 
this  system  of  schools,  the  legislature  is  left  free  to  fix  the 
qualifications  of  pupils  to  be  admitted  to  its  benefits,  as  respects 
age  and  capacity  to  learn ;  to  classify  them  with  reference  to 
age,  sex,  advancement,  and  the  branches  of  learning  they  are 
to  pursue;  to  provide  for  the  location  and  building  of  school- 
houses  ;  and  to  designate  to  what  schools  and  in  what  school- 
houses  the  different  ages,  sexes,  and  degrees  of  proficiency 
shall  be  assigned ;  for  these  all  concern  the  good  order  and  suc- 
cess of  the  system. 

It  must  also  follow,  that  this  policy  or  framework  of  gov- 
ernment for  that  system  vitally  concerns  and  blends  itself  with 
the  internal  afiairs  of  the  State,  with  its  happiness  and  pros- 
perity, its  peace  and  good  order,  and  depends  upon  the  wisdom 
of  the  legislature  and  of  the  agencies  provided  by  the  legis- 
lature, acting  under  its  established  rules,  and  comes  within  the 
power  possessed  by  every  sovereign  state,  and  is  clearly  without 
the  grants  or  inhibitions  of  such  amendments  to  the  Constitu- 
tion of  the  United  States.  Oity  of  New  York  v.  Miln,  11 
Pet.  139,  140;  License  Tax  Oases,  5  Wal.  470,  471;  Lane 
Cbwtiy  v.  Oregon,  7  Wal.  76 ;  United  States  v.  Dewitt,  9  Wal. 
41;  The  CbUectorv.  Day,  11  Wal.  124,  126;  The  Slaughter- 
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Souse  Cases,  supra;  Bartemeyer  v.  Iowa,  18  Wal.  133 ;  The 
State  v.  Gibson,  36  Ind.  389 ;  The  Wed  Chester,  etc.,  B.  B.  Co.  v. 
Mies,  55  Pa.  St.  209;  Cooley  Const.  Lim.  572,  574;  Mis 
v.  The  State,  42  Ala.  525;  Fifield  v.  Close,  15  Mich.  505. 

This  system  of  common  schools  must  consist  of  many  schools 
in  different  localities  or  geographical  divisions;  and  these 
schools  may  be  of  different  grades.  In  some  of  these  locali- 
ties or  divisions  there  may  be  school-houses,  and  in  others 
none.  In  some  the  school-house  or  houses  may  not  be  suffi- 
cient to  accommodate  all,  and  the  revenue  may  not  be  suffi- 
cient to  provide  for  them. 

In  this  system,  there  ought  to  be  and  must  be  a  classifica- 
tion of  the  children.  This  classification  ought  to  and  will  be 
with  reference  to  some  properties  or  characteristics  common  to 
or  possessed  by  a  certain  number  out  of  the  whole ;  and  these 
classes  may  be  put  into  and  taught  in  different  parts  of  the 
same  school,  or  different  rooms  in  the  same  school-house,  or 
different  school-houses,  as  convenience  and  good  policy  may 
require. 

This  is  too  reasonable  to  admit  of  question;  for  it  concerns 
the  general  good,  and  does  not  affect  the  quality  of  the  privi- 
lege, but  regulates  the  manner  of  its  enjoyment. 

This  being  settled,  what  is  there  to  prevent  the  classification  of 
children,  equally  entitled  to  the  privileges  of  the  system  of 
common  schools,  with  reference  to  difference  of  race  or  color, 
if  the  judgment  of  the  legislature  should  hold  such  a  classifi- 
cation to  be  most  promotive  of,  or  conducive  to,  the  good 
order  and  discipline  of  the  schools  in  the  system,  and  the 
interest  of  the  public  ? 

The  legislature,  under  our  state  constitution  as  it  existed 
without  the  limitation  imposed  upon  the  sovereign  power  of 
the  State  by  the  fourteenth  amendment  as  hereinbefore  stated, 
had  the  power  to  provide  for  the  education  only  of  the  white 
children  of  the  State ;  but  since  its  ratification,  no  system  of 
public  schools  would  be  general,  uniform,  and  equally  open  to 
all  which  did  not  provide  for  the  education  of  the  colored 
children  of  the  State. 
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It  being  settled  that  the  legislature  must  provide  for  the 
education  of  the  colored  children  as  well  as  for  the  white  chil- 
dren, we  are  required  to  determine  whether  the  legislature  may 
classify  such  children,  by  color  and  race,  and  provide  for  their 
education  in  separate  schools,  or  whether  they  must  attend  the 
same  school  without  reference  to  race  or  color.  In  our  opinion, 
the  classification  of  scholars,  on  the  basis  of  race  or  color,  and 
their  education  in  separate  schools,  involve  questions  of  domes- 
tic policy  which  are  within  the  legislative  discretion  and  con- 
trol, and  do  not  amount  to  an  exclusion  of  either  class.  In 
other  words,  the  placing  of  the  white  children  of  the  State  in 
one  class  and  the  negro  children  of  the  State  in  another  class, 
and  requiring  these  classes  to  be  taught  separately,  provision 
being  made  for  their  education  in  the  same  branches,  according 
to  age,  capacity,  or  advancement,  with  capable  teachers,  and 
to  the  extent  of  their  pro  rata  share  in  the  school  revenue, 
does  not  amount  to  a  denial  of  equal  privileges  to  either,  or 
conflict  with  the  open  character  of  the  system  required  by  the 
constitution.  The  system  would  be  equally  open  to  all.  The 
tuition  would  be  free.  The  privileges  of  the  schools  would  be 
denied  to  none.  The  white  children  go  to  one  school,  or  to 
certain  of  the  schools  in  the  system  of  common  schools.  The 
colored  children  go  to  another  school,  or  to  certain  others  of 
the  schools  in  the  system  of  the  common  schools.  Or,  if  there 
are  not  a  sufficient  number  of  colored  children  within  attend- 
ing distance,  the  several  districts  may  be  consolidated  and 
form  one  district.  But  if  there  are  not  a  sufficient  number 
within  reasonable  distance  to  be  thus  consolidated,  the  trustee 
or  trustees  shall  provide  such  other  means  of  education  for 
said  children  as  shall  use  their  proportion,  according  to  num- 
ber, of  school  revenue  to  the  best  advantage.  If  there  be 
cause  of  complaint,  the  white  class  has  as  much,  if  not 
greater  cause  than  the  colored  class,  for  the  latter  class  receive 
their  full  share  of  the  school  revenue,  although  none  of  it  may 
have  been  contributed  by  such  class ;  and  when  districts  can 
not  be  consolidated  so  as  to  form  a  school,  such  class  is  enti- 
tled to  receive  their  full  share  of  the  school  revenue,  according 
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to  'number,  which  shall  be  expended  for  their  benefit  to  the 
best  advantage,  a  privilege  which  is,  not  granted  to  the  white 
class. 

In  oar  opinion,  there  would  be  as  much  lawful  reason  for 
complaint,  by  one  scholar  in  the  same  school,  that  he  could 
not  occupy  the  seat  of  another  scholar  therein  at  the  same  time 
the  latter  occupied  it,  or  by  scholars  in  the  different  classes  in 
the  same  school,  that  they  were  not  all  put  in  the  same  class, 
or  by  the  scholars  in  different  schools,  that  they  were  not  all 
placed  in  one  school,  as  there  is  that  white  and  black  children 
are  placed  in  distinct  classes  and  taught  separately,  or  in  sepa- 
rate schools.  The  State  v.  The  City  of  Cincinnati,  19  Ohio, 
178 ;  Van  Camp  v.  The  Board,  etc.,  9  Ohio  St.  406 ;  Baker  v. 
The  City  of  Cincinnati,  11  Ohio  St.  534;  The  State,  etc.,  v. 
McCann,  21  Ohio  St.  198 ;  Dallas  v.  Fosdick,  40  How.  Pr.  249. 

It  is  to  be  noted  that  the  appellee,  in  his  petition  for  a  man- 
date, complains  only  that  his  children  and  grandchildren  were 
excluded  from  the  school  where  the  white  children  were  taught- 
There  are  no  allegations  that  there  was  not  a  sufficient  number 
of  colored  children  in  attending  distance  to  constitute  a  school,  or 
that  the  trustee  or  trustees  had  failed  to  provide  such  other 
means  of  education  for  said  children  as  would  use  their  pro- 
portion, according  to  number,  of  school  revenue  to  the  best 
advantage.  There  is  a  general  allegation  that  the  defendants 
had  neglected,  failed,  and  refused  to  provide  any  school  in 
said  district,  or  in  any  adjoining  district  near  enough  for  hia 
said  children  and  grandchildren  to  attend  as  scholars. 

The  question  is,  therefore,  squarely  presented,  whether  the 
children  and  grandchildren  of  the  appellee  were  entitled 
to  be  admitted  and  taught  in  the  same  school  with  the  white 
children  of  the  district.  The  legislature  has  provided  that  a 
separate  school  shall  be  provided  in  each  district  for  the  edu- 
cation of  the  colored  children  therein,  where  there  is  a  suffi- 
cient number  of  colored  children,  and  where  there  is  a  defi- 
ciency of  colored  children  to  form  one  district,  several  districts 
shall  be  consolidated.  But  if  separate  schools  can  not  be 
provided  for  the  colored  children  on  account  of  the  smallness 
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of  the  number  of  such  children,  then,  such  other  provision  is 
to  be  made  by  the  trustee  for  their  education  as  the  means  in 
his  hands  will  enable  him  to  do. 

The  legislature  has  not  pointed  out  or  defined  what  other 
means  shall  be  provided.  There  being  no  averment  that  the 
trustee  has  foiled  to  provide  for  the  education  of  the  children 
and  grandchildren  of  the  appellee,  outside  of  the  school  for 
white  children,  no  question  arises  as  to  what  would  be  a  com- 
pliance with  such  requirement.  But  if  such  allegation  had 
been  made,  it  would  not  have  entitled  the  children  and  grand- 
children of  appellee  to  admission  into  the  white  schools,  because 
the  legislature  has  not  provided  for  the  admission  of  colored 
children  into  the  same  schools  with  the  white  children,  in  any 
contingency ;  and  even  if,  for  the  sake  of  the  argument,  we 
were  to  concede  that  colored  children  are,  under  and  by  force 
of  the  fourteenth  amendment,  so  entitled,  the  courts  can  not, 
in  the  absence  of  legislative  authority,  confer  that  right  upon 
them.  The  legislature  has  declared  that  when  schools  can  not 
be  provided  for  the  colored  children,  the  trustee  shall  provide 
such  other  means  for  their  education  as  will  use  up  their  full 
share,  according  to  number,  of  the  school  revenue.  If  the 
trustee  fails  in  the  discharge  of  this  duty,  he  may  be  compelled 
by  mandate  to  discharge  the  duty  imposed  upon  him  by  law. 

The  action  of  Congress,  at  the  same  session  at  which  the 
fourteenth  amendment  was  proposed  to  the  states,,  and  at  a 
session  subsequent  to  the  date  of  its  ratification,  is  worthy  of 
consideration  as  evincing  the  concurrent  and  after-matured 
conviction  of  that  body  that  there  was  nothing  whatever  in 
the  amendment  which  prevented  Congress  from  separating  the 
white  and  colored  races,  and  placing  them,  as  classes,  in  dif- 
ferent schools,  and  that  such  separation  was  highly  proper 
and  conducive  to*  the  well-being  of  the  races,  and  calculated 
to  secure  the  peace,  harmony,  and  welfare  of  the  public ;  and 
if  no  obligation  was  expected  to  be  or  was  imposed  upon 
Congress  by  the  amendment,  to  place  the  two  races  and  colors 
in  the  same  school,  with  what  show  of  reason  can  it  be  pre- 
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tended  that  it  has  such  a  compelling  power  upon  the  sovereign 
and  independent  states  forming  the  Federal  Union  ? 

We  refer  to  the  legislation  of  Congress  relative  to  schools 
in  the  District  of  Columbia,  at  the  first  session  of  the  Thirty- 
Ninth  Congress,  and  the  third  session  of  the  Forty-Second 
Congress. 

On  the  23d  day  of  July,  1866,  the  act  of  Congress,  entitled 
"an  act  relating  to  public  schools  in  the  District  of  Colum- 
bia," took  effect.  It  requires  the  cities  of  Washington  and 
Georgetown  to  pay  over  to  the  trustees  of  colored  schools 
of  said  cities  such  a  proportionate  part  of  all  moneys  received 
or  expended  for  school  or  educational  purposes  in  said  cities, 
including  the  cost  of  sites,  buildlhgs,  improvements,  furni- 
ture, and  books,  and  all  other  expenditures  on  account  of 
schools,  as  the  colored  children  between  the  ages  of  six  and 
seventeen  years,  in  the  respective  cities,  bear  to  the  whole 
number  of  children,  white  and  colored,  between  the  same  ages* 
Acts  sess.  1,  39th  Cong.  222. 

This  was  followed  at  the  same  session  of  Congress  by  an 
act,  entitled  "an  act  donating  certain  lots  in  the  city  of  Wash- 
ington for  schools  for  colored  children  in  the  District  of  Col-  ^ 
umbia,"  approved  July  28th,  1866,  which  authorized  and 
required  the  Commissioner  of  Public  Buildings  to  convey 
certain  described  lots,  in  the  city  of  Washington,  which 
belonged  to  the  United  States,  to  the  trustees  for  colored 
schools  for  the  cities  of  Washington  and  Georgetown  in  6aid 
District,  for  the  sole  use  of  schools  for  colored  children  in  , 
that  District;  the  said  lots  having  been  designated  and  set 
apart  by  the  Secretary  of  the  Interior  to  be  used  for  colored 
schools ;  and  the  said  lots  whenever  converted  to  any  other 
use  to  revert  to  the  United  States.  Acts  sess.  1,  39th  Cong. 
354. 

At  its  42d  session  an  act  was  passed,  entitled  "  an  act  to 
amend  an  act  entitled  'An  act  governing  the  colored  schools 
of  the  District  of  Columbia/ "  approved  March  3d,  1873, 
which  fixes  the  number  of  the  board  of  trustees  of  schools  for 
colored  children  in  the  District  of  Columbia,  their  mode  of 
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appointment,  their  duties,  etc.,  and  authorizes  the  Governor 
of  the  District  to  appoint  a  superintendent  of  schools  for  col- 
ored children,  who  is  to  receive  a  salary  of  twenty-five  hun- 
dred dollars  annually,  for  his  services,  etc.,  and  directs  the 
proportion  of  school  money  then  due,  or  afterward  to  become 
due,  to  the  board  of  trustees  of  colored  schools  from  the  cities 
of  Washington  and  Georgetown,  to  be  paid  to  the  treasurer  of 
said  board,  and  not  to  the  trustees,  as  provided  in  the  act  of 
July  23d,  1866.    Acts  Bess.  3,  42d  Cong.  260. 

This  legislation  of  Congress  continues  in  force,  at  the  pres- 
ent time,  as  a  legislative  construction  of  the  fourteenth 
amendment,  and  as  a  legislative  declaration  of  what  was 
thought  to  be  lawful,  proper,  and  expedient  under  such 
amendment,  by  the  same  body  that  proposed  such  amend- 
ment to  the  states  for  their  approval  and  ratification. 

"We  are  very  clearly  of  the  opinion  that  the  act  of  May 
13th,  1869,  is  constitutional,  and  that  while  it  remains  in  force 
colored  children  are  not  entitled  to  admission  into  the  com- 
mon schools  which  are  provided  for  the  education  of  the  white 
children. 

In  our  opinion,  the  court  below  erred  in  affirming  the  action 
of  the  court  in  special  term ;  and  the  judgment  is  reversed, 
with  costs,  and  the  cause  remanded  to  the  court  below,  with 
directions  to  that  court  to  overrule  the  judgment  of  the  court 
in  special  term  in  overruling  the  demurrer  to  the  petition  for 
a  mandate. 

Osbobk,  J. — I  am  inclined  to  think  that  the  allegations  in 
the  complaint  are  not  sufficient  to  entitle  the  appellee  to  a  man- 
date, and  that  the  judgment  of  the  court  below  ought  to  be 
reversed.  But  there  is  very  much  in  the  foregoing  opinion 
in  which  I  do  not  concur. 

If  I  desired  to  do  so,  I  could  not,  during  the  short  time 
that  I  am  to  remain  in  my  present  position,  properly  and  sat- 
isfactorily consider  the  questions  discussed,  and  must  there- 
fore content  myself  with  this  qualified  dissent. 
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On  Petition  fob  a  Reheabing. 

Buskirk,  C.  J. — The  learned  counsel  for  appellee  has  filed 
a  very  earnest,  able,  and  elaborate  brief  in  support  of  the 
petition  for  a  rehearing.  We  have  re-examined  the  questions 
involved  and  decided  in  the  original  opinion,  and  are  entirely 
satisfied  with  the  judgment  rendered  and  the  grounds  upon 
which  it  was  placed. 

The  petition  is  overruled. 


Bowen  v.  Pbeston  et  ux. 

IBrLL  of  Exceptions. — Judge. — Presumption. — Sixty  days  were  given  to  file 
a  bill  of  exceptions.  The  official  tenure  of  the  judge  who  tried  the  cause 
expired  within  twenty  days.  He  signed  the  bill  oi  exceptions,  but  when 
did  not  appear,  although  it  was  filed  after  the  expiration  of  his  term  of 
office. 

Held,  that  it  should  be  presumed  that  he  signed  the  bill  before  he  ceased  to 
be  judge. 

Widow. — Descent. — A  widow  takes  real  estate  as  heir  of  her  husband  when 
the  latter  dies  seized,  but  she  takes  by  virtue  of  her  marital  rights,  under 
sec.  27  of  the  statute  of  descents,  when  the  husband  was  seized  in  fee 
during  the  marriage,  but  died  disseized,  and  she  did  not  join  in  a  convey- 
ance of  such  real  estate. 

-Same. — Dower. — Descent. — Statute  of  Limitations. — The  law  in  force  at  the 
death  of  the  husband,  when  the  inchoate  claim  of  the  wife  in  his  real 
estate  becomes  consummate,  is  the  measure  of  her  rights.  The  Revised 
Statutes  of  1852  abolished  dower,  and  gave  the  widow  a  fee  instead  of 
dower;  consequently  the  widow  of  a  man  whose  title  was  divested  before 
1852,  but  who  died  after  the  revised  statutes  took  effect,  could  not  take  a 
dower  estate  in  such  lands ;  nor  could  she  take  one-third  in  fee  as  against 
the  husband's  disseizor  whose  title  had  become  complete  by  virtue  of 
the  statute  of  limitations  before  the  statute  of  1852  took  effect.  In  such 
case  the  title  of  the  disseizor  was  as  complete  against  the  wife  as  if  the 
husband  had  conveyed  before  1852  by  a  deed  in  which  she  did  not  join ; 
but  ordinarily  the  statute  of  limitations  does  not  begin  to  run  against 
the  interest  of  a  wife  in  her  husband's  lands  until  his  death. 
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Statute  op  Limitations. — 2%Je  6y. — Twenty  years  advene  possession  of 
real  property  not  only  bars  the  right  of  action,  but  it  also  confers  as  com- 
plete a  title  as  a  written  conveyance. 

Samp. — Tenant  in  Common. — Advene  Possession, — The  possession  of  one  of 
several  tenants  in  common  is  in  law  the  possession  of  all,  and  the  statute 
of  limitations  does  not  run  in  favor  of  the  tenant  in  actual  possession; 
but  the  rule  is  otherwise  when  the  latter  disclaims  the  tenancy  in  com- 
mon and  asserts  a  different  claim  and  an  exclusive  right. 

Prom  the  Vanderburgh  Circuit  Court, 

A.  P.  Hovey,  G.  V.  jtilenzies,  W.  F.  Parrett,  and  L.  Woodr 
for  appellant. 

A.  Iglehart  and  J".  E.  Igleliart,  for  appellees. 

Buskirk,  C.  J. — This  was  an  action  by  the  appellant 
against  the  appellees,  to  recover  the  possession  of  one-sixth  of 
blocks  seventeen,  nineteen,  and  twenty  in  the  city  of  Evans- 
ville. 

The  defendants  answered  by  the  general  denial.  There  was 
a  trial  by  jury,  resulting  in  a  verdict  for  the  defendants. 

The  causes  assigned  for  a  new  trial  are : 

1.  The  verdict  is  contrary  to  the  evidence. 

2.  The  verdict  is  contrary  to  law. 

3.  The  court  erred  in  giving  instructions  for  the  defendants 
numbered  1,  2,  3,  5,  6,  9,  and  12. 

4.  For  refusing  to  give  instructions  asked  for  by  the  plain- 
tiff, marked  C,  F,  G,  and  H. 

5.  Refusing  to  permit  the  plaintiff  to  read  in  evidence  the 
copy  of  the  deed  from  William  R.  Bowen  and  wife  to  Stewart 
Mollin,  John  Rankin,  and  Alexander  Gallop. 

The  error  assigned  is  based  upon  the  action  of  the  court  in 
overruling  the  motion  for  a  new  trial. 

The  third,  fourth,  and  fifth  reasons  for  a  new  trial  are  relied 
upon,  in  argument,  to  reverse  the  judgment. 

A  brief  statement  of  the  case  will  aid  in  understanding  the 
instructions  given  and  those  refused.  On  the  6th  day  of 
April,  1816,  the  government  issued  to  Hugh  McGary  a  pat- 
ent for  fractional  section  thirty,  township  six,  range  ten  west. 

In  June,  1821,  John  Harrison,  for  the  use  of  William  R» 
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and  Samuel  S.  Bowen,  recovered,  in  the  Vanderburgh  Circuit 
Court,  a  judgment  against  the  said  Hugh  McGary  for  the  sum 
of  seventy-seven  dollars  and  eighty-six  cents. 

At  the  same  term  of  court,  William  R.  and  Samuel  S. 
Bowen  obtained  in  said  court  a  judgment  against  the  said 
McGary  for  the  sum  of  six  hundred  and  forty-seven  dollars 
and  nine  and  one-half  cents. 

At  the  same  term  of  said  court,  the  said  Bowens  recovered 
another  judgment  against  the  said  McGary  for  the  sum  of 
fifty-eight  dollars  and  twenty-one  cents. 

On  the  28th  of  June,  1821,  executions  were  issued  upon  all 
of  the  above  named  judgments,  for  the  principal,  interest,  and 
costs  thereof  and  were  placed  in  the  hands  of  the  sheriff,  who 
levied  upon  the  lands  in  dispute,  and  by  inquisition  of  twelve 
men  ascertained  the  value  thereof^  and  reported  his  doings 
thereon. 

On  the  8th  day  of  August,  1821,  writs  of  venditioni  exponas 
were  issued  on  said  judgments  to  the  said  sheriff,  who,  by  virtue 
thereof,  on  the  3d  day  of  December,  1821,  sold  said  lands  to 
the  said  William  R.  and  Samuel  S.  Bowen  for  one-half  the 
appraised  value,  and  on  said  day  executed  to  the  said  Bowens 
a  deed  therefor. 

The  appellant  was  married  to  Samuel  S.  Bowen  on  the  6th 
of  September,  1821,  and  lived  with  him  as  his  wife  until  his 
death,  which  occurred  on  the  2d  day  of  November,  1853. 

On  the  3d  day  of  March,  1821,  the  said  Hugh  McGary 
executed  a  deed  to  Jonathan  Anthony  for  the  land  in  contro- 
versy, but  Thomas  J.  Dobyns,  claiming  under  such  deed,  was,  by 
an  action  of  ejectment  brought  by  Mollin,  Rankin,  and  Gal- 
lop, evicted  of  the  premises  in  controversy,  on  the  18th  of 
March,  1841. 

It  was  agreed  by  the  parties  in  open  court,  that  the  defend- 
ants, claiming  under  Stewart  Mollin,  John  Rankin,  and  Alex- 
ander Gallop,  have  been  in  the  quiet  and  undisturbed  posses- 
sion of  the  premises  in  controversy  since  May  the  2d,  1825, 
claiming  the  same  by  hostile  title. 

Vol.  XLVHL— 24 
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The  appellant  offered  to  read  in  evidence  a  deed  from  Wil- 
liam R.  Bowen  and  wife  to  Mollin,  Rankin,  and  Gallop,  for 
the  premises  in  controversy,  dated  May  19th,  1825,  but  the 
evidence  was,  upon  the  objection  of  the  appellees,  excluded. 

It  thus  appears  that  both  parties  claim  title  under  and 
through  Hugh  McGary. 

The  appellant  claims  that  her  husband,  Samuel  S.  Bowen, 
by  virtue  of  the  sheriff's  deed,  became  seized  of  one  undivided 
half  of  the  lands  in  controversy,  and  that  her  husband  hav- 
ing been  seized  during  marriage  in  fee  simple,  and  she  not 
having  joined  with  him  in  the  conveyance  of  such  lands,  she 
is  entitled  to  one-sixth  part  thereof,  by  virtue  of  her  marital 
rights. 

The  twelfth  instruction  given  by  the  court,  at  the  request  of 
the  appellees,  and  those  designated  as  "  F,"  "  G,"  and  "  H," 
asked  by  the  appellant  and  refused  by  the  court,  present  the 
most  important  question  in  the  case.  The  twelfth  instruction 
is  as  follows : 

"  If  the  jury  believe  from  the  evidence  that  the  defendants 
and  those  under  whom  they  claim  have  been  in  the  actual, 
adverse,  notorious,  and  hostile  possession  of  the  premises  in 
controversy  since  1825,  the  plaintiff  is  barred,  and  you  should 
find  for  the  defendants/' 

Instructions  "  F,"  "  G,"  and  "  H  "  are  as  follows : 

"  F.  If  the  jury  find  from  the  evidence  that  the  plaintiff, 
Amanda  W.  Bowen,  was  the  wife  of  Samuel  Bowen  in 
November,  1853,  and  said  Samuel  Bowen  died  intestate  after 
the  6th  day  of  May,  1852,  leaving  her  as  his  widow  without 
having  conveyed  the  land  by  a  deeti  or  instrument  in  which 
she  joined,  they  will  find  that  she,  as  such  widow,  is  entitled  to 
one  full  third  part  in  fee  simple  of  the  interest  which  said 
Samuel  Bowen  had  and  held  in  and  to  the  premises  described 
in  the  plaintiff's  complaint  during  his  coverture  with  said 
Amanda. 

"  G.  If  the  jury  find  from  the  evidence  that  Samuel  Bowen 
became  seized  in  fee  simple  of  the  undivided  one-half  of  the 
premises  in  controversy  in  1821,  by  the  deed  from  Alanson 
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Warner,  sheriff  of  Vanderburgh  county,  to  William  and 
Samuel  Bowen ;  and  if  they  further  find  that  said  Samuel 
Bowen  died  intestate  in  November,  1853,  having  never  con- 
veyed his  interest  in  said  land,  and  that  said  plaintiff  was,  at 
the  time  of  his  death,  his  lawful  wife,  then  the  plaintiff  is 
entitled  to  the  full  one-third  part  of  his  interest  in  and  to  said 
real  estate  in  fee  simple,  being  the  one-sixth  part  of  the  real 
estate  mentioned  and  described  in  the  plaintiff's  complaint. 

"  H.  The  jury  can  not  find  against  the  plaintiff  upon  the 
-statute  of  limitations,  unless  they  find  that  her  husband,  Sam- 
uel Bowen,  departed  this  life  twenty  years  before  the  com- 
mencement of  this  suit." 

The  question  presented  by  the  instruction  given  and  those 
refused  is  one  of  very  great  importance,  and  has  received  very 
careful  and  thoughtful  consideration.  The  castfhas  long  been 
under  examination  and  advisement.  The  learned  counsel  have 
recently,  at  the  request  of  the  court,  submitted  additional 
briefs.  But  before  we  proceed  to  the  consideration  of  the 
principal  and  controlling  question  in  the  case,  we  are  required 
to  pass  upon  a  question,  presented  for  the  first  time  by  counsel 
for  appellees  in  their  last  brief,  and  that  is,  whether  the  bill  of 
exceptions  was  properly  executed  and  constitutes  a  part  of  the 
record.  It  is  claimed  by  counsel  for  appellees  that  when 
Judge  Laird  signed  the  bill  of  exceptions  he  had  ceased  to 
be  the  judge  of  the  Vanderburgh  Circuit  Court.  The  facts 
are  these: 

The  motion  for  a  new  trial  was  overruled  on  the  29th  day 
of  November,  1872,  and  sixty  days  therefrom  were  given  to 
settle  and  file  a  bill  of  exceptions.  The  bill  was  filed  on  the 
14th  day  of  January,  1873,  but  it  does  not  appear  from  the 
record  when  it  was  signed  by  the  judge. 

On  the  21st  day  of  December,  1872,  by  an  "  act  to  amend 
the  third  section  of  an  act,  entitled  'an  act  districting  the  State 
for  judicial  circuits/  approved  June  17th,  1852  "  (Acts  Special 
Session  1872,  p.  21),  Vanderburgh  county  was  attached  to  the 
third  judicial  circuit,  of  which  Hon.  N.  F.  Malott  was  judge, 
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and  so  remained  till  the  March  following,  when  a  new 
tricting  took  place. 

This  act  had  an  emergency  clause,  and  took  effect  immedi- 
ately. 

If  the  record  showed  when  the  bill  of  exceptions  was  signed, 
we  would  be  required  to  determine  by  which  judge,  Laird  or 
Malott,  it  should  have  been  signed ;  but  as  there  were  twenty 
days  in  which  Judge  Laird  might  have  signed  it  before  the 
change  of  circuits,  we  will  presume  that  he  signed  it  while  he 
was  judge  of  the  Vanderburgh  Circuit  Court. 

We  proceed  to  summarize  the  facts.  Hugh  McGary  became 
the  owner  of  the  land  in  dispute  in  1816,  deriving  his  title 
directly  from  the  government.  In  1821,  William  R.  and  Sam- 
uel S.  Bowen  became  the  owners  by  purchase  at  sheriff's  sale 
on  judgments  dgainst  McGary.  In  1825,  Rankin,  Mollin,  and 
Gallop  took  possession  of  the  premises,  and  they  and  their 
grantees  have  continuously  held  the  adverse  and  exclusive  pos- 
session of  the  same  down  to  the  commencement  of  this  action. 
The  statute  of  limitations  commenced  to  run  in  1825  against 
Samuel  S.  Bowen,  and  in  1845  it  became  a  complete  bar  as  to 
him.  Samuel  S.  Bowen  departed  this  life  in  1853,  after  the 
statute  of  1852  had  taken  effect.  It  is  claimed  by  counsel  for 
appellees  that  the  appellant  takes  as  the  heir  of  her  husband, 
and  that  whatever  barred  him  would  bar  her.  We  concede 
the  law  to  be  that  whatever  bars  the  ancestor  bars  his  heir, 
but  it  is  very  obvious  that  the  appellant  did  not  take  any 
estate  as  the  heir  of  her  husband,  for  the  plain  reason  that  he 
did  not  die  seized  of  the  land  in  dispute.  If  the  appellant  is 
entitled  to  any  estate  in  such  lands,  she  acquires  it  not  as  heir 
of  her  husband,  but  by  virtue  of  her  marital  rights  under  sec. 
27  of  the  statute  of  descents.  The  widow  takes  as  the  heir  of 
her  husband,  when  the  husband  dies  seized  of  the  lands.  The 
widow  takes  by  virtue  of  her  marital  rights,  under  sec.  27,  when 
the  husband  was  seized  in  fee  during  the  marriage,  and  died  dis- 
seized, and  she  did  not  join  in  the  conveyance.  This  question  was 
very  fully  considered  and  elaborated  by  Worden,  J.,  in  deliv- 
ering the  opinion  of  the  court,  in  May  v.  Fletcher,  40  lud.  575* 
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We  do  not  deem  it  necessary  to  re-examine  the  question,  or 
review  or  cite  the  authorities  bearing  upon  it.  When  Rankin, 
Mollin,  and  Gallop  took  possession,  and  when  their  title  became 
perfect  as  against  Samuel  S.  Bowen  by  disseizin,  the  appellant 
had  an  inchoate  right  of  dower,  but  when  her  husband  died  the 
legislature  had  abolished  dower,  and  had  substituted  therefor 
an  estate  in  fee  simple.  It  is  firmly  settled  that  the  law  in 
force  at  the  death  of  her  husband,  when  the  inchoate  claims 
of  the  wife  become  consummate,  is  the  measure  of  her  rights. 
Ostrander  v.  Spickard,  8  Blackf.  227 ;  Matlock  v.  Matlock,  5 
Ind.  403 ;  WhitseU  v.  Mitts,  6  Ind.  229 ;  Hmdrickxm  v.  Hm- 
drichon,  7  Ind.  13;  Noel  v.  Ewing,  9  Ind.  37 ;  The  Junction 
jR.  R.  Of.  v.  Harris,  9  Ind.  184;  Fletcher  v.  Holmes,  32  Ind. 
635 ;  May  v.  Fletcher,  40  Ind.  575. 

As  we  have  seen,  Samuel  S.  Bowen  died  while  the  statute 
of  1852  was  in  force.  That  statute  abolished  dower,  and  con- 
sequently his  widow  was  not  entitled  to  dower.  That  statute 
gave  the  widow  one-third  in  fee,  as  the  heir  of  her  husband, 
of  all  lands  of  which  he  died  seized,  and  one-third  in  fee  of 
all  lands  of  which  he  may  have  been  seized  in  fee  simple  at 
any  time  during  coverture,  and  of  which  he  died  disseized,  or 
which  he  had  conveyed,  and  in  the  conveyance  of  which  she 
did  not  join.  Samuel  S.  Bowen  was  seized  of  the  lands  in 
dispute  during  the  coverture,  and  was  disseized  in  1845 ;  and 
so,  when  the  statute  of  1852  took  effect,  he  had  been  barred 
of  all  interest  in  the  lands.  The  question  is  therefore  pre- 
sented, whether  the  appellant  is  entitled  to  one-third  in  fee  of 
such  lands.  The  question  is  not  a  new  one  in  this  court,  but 
has  been  involved,  considered,  and  decided  in  many  cases 
where  the  husband  had  been  seized  during  the  coverture,  and 
had  conveyed  without  his  wife  joining  in  the  conveyance ;  but 
the  precise  question  presented  for  our  decision  is,  whether  the 
widow  takes  one-third  in  fee  in  a  case  like  the  present,  where 
the  husband  was  barred  by  the  statute  of  limitations  before 
the  taking  effect  of  the  statute  of  1852.  This  leads  us  to 
inquire,  whether  a  title  acquired  by  twenty  years'  adverse  pos- 
session is  as  perfect  and  indefeasible  as  one  acquired  by  a  deed 
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of  conveyance,  and  whether  such  title  is  as  much  entitled  to 
protection,  and  is  as  free  from  the  power  of  legislative  inter* 
ference  as  one  acquired  by  deed.  A  concise  and  accurate  state- 
ment of  the  law  upon  this  point  is  made  by  Mr.  Washburn  in 
his  work  on  Real  Property,  vol.  3,  p.  145,  foot  page  514, 
where  he  states  the  law  upon  this  point,  in  the  language  of 
the  court  by  a  quotation  from  the  opinion  of  the  court  in 
School  District,  etc.,  v.  Benson,  31  Me.  381,  385.  Mr.  Justice 
Wells,  in  delivering  the  opinion  of  the  court  in  that  case, 
says :  "  A  legal  title  is  equally  valid  when  once  acquired, 
whether  it  be  by  a  disseizin  or  by  deed ;  it  vests  the  fee  sim- 
ple although  the  modes  of  proof  when  adduced  to  establish  it 
may  differ.  Nor  is  a  judgment  at  law  necessary  to  perfect  a 
title  by  disseizin  any  more  than  one  by  deed.  In  either  case, 
when  the  title  is  in  controversy,  it  is  to  be  shown  by  legal 
proof,  and  a  continued  disseizin  for  twenty  years  is  as  effectual 
for  that  purpose  as  a  deed  duly  executed.  The  title  is  created 
by  the  existence  of  the  facts,  and  not  by  the  exhibition  of  them 
in  evidence.  An  open,  notorious,  exclusive  and  adverse  pos- 
session for  twenty  years,  would  operate  to  convey  a  complete 
title  to  the  plaintiffs,  as  much  so  as  any  written  conveyance. 
And  such  title  is  not  only  an  interest  in  the  land,  but  it  is  one 
of  the  highest  character,  the  absolute  dominion  over  it,  and  the 
appropriate  mode  of  conveying  it  is  by  deed."  See  cases  cited 
in  notes  to  sec.  48,  p.  146. 

According  to  the  foregoing  authority,  Rankin,  Mollin,  and 
Gallop  acquired  in  1845,  by  disseizin,  as  against  Samuel  S. 
Bowen,  the  same  title  which  they  would  have  acquired  by  a 
conveyance  from  him,  without  his  wife  joining  therein.  If  the 
legislature  of  1852  had  not  abolished  dower,  the  appellant 
would  have  been  entitled  to  dower  in  such  premises;  for  it  is 
well  settled,  in  accordance  with  sound  principles  and  the  man- 
ifest justice  of  the  case,  that  an  adverse  occupation  of  the  prem- 
ises during  the  life  of  the  husband  will  not  affect  the  rights  of 
the  widow.  She  cannot  be  prejudiced  by  the  laches  of  her 
husband  in  this  particular,  and  the  statute  does  not  begin  to 
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run  against  her  claim  for  dower  until  after  his  death.  2  Scrib. 
Dower,  542,  sec.  28 ;  May  v.  Fletcher,  40  Ind.  575. 

So,  if  Rankin,  Mollin,  and  Gallop  had  acquired  title  by  a 
deed  from  Bowen,  his  wife  not  joining  with  him,  she  would 
have  been  entitled  to  dower  if  the  statute  of  1852  had  not 
abolished  dower.  But  dower  having  been  abolished  and  a  fee 
substituted,  the  question  here  is,  had  the  legislature  the  power 
to  vest  in  the  widow  one-third  in  fee  of  the  lands,  the  title  to 
which  was  vested  in  Rankin,  Mollin,  and*  Gallop  at  the  time 
when  the  statute  of  1852  took  effect. 

In  Noel  v.  Emng,  9  Ind.  37,  it  was  held,  that  the  act  of 
1852  abolished  dower  and  substituted  a  fee  in  the  widow,  in  a 
case  where  the  husband  and  wife  married  and  acquired  real 
estate  before,  and  the  husband  died  after,  the  taking  effect  of 
the  act,  seized  of  the  lands. 

In  Strong  v.* Clem,  12  Ind.  37,  this  court  adhered  to  the 
ruling  in  Nod  v.  Ewing,  supra,  upon  this  point,  and  went  fur- 
ther, holding  that  where  the  marriage  and  seizin,  as  well  as 
the  conveyance  by  the  husband,  occurred  before  the  taking 
effect  of  the  act,  and  the  death  of  the  husband  after,  the 
widow  took  nothing;  dower  being  abolished,  and  the  law 
enlarging  the  estate  of  the  wife  after  the  title  of  the  purchaser 
had  accrued  being  unconstitutional.  This  was  based  upon 
the  ground  that  the  title  having  vested  in  the  purchaser  prior 
to  the  taking  effect  of  the  act,  the  legislature  could  not  divest 
his  title  to  one-third  of  the  estate  and  vest  it  in  the  widow. 
Perkins,  J.,  speaking  for  the  court,  says : 

"  Here,  then,  we  have  this  case.  In  1844,  the  husband 
owned  the  land  in  question.  The  entire  fee  was  in  him.  Hd 
sold  and  conveyed  that  entire  fee  to  the  purchaser.  That  fee 
was  then  encumbered  by  the  right  of  the  wife  to  use  one-third 
of  the  land  for  the  period  that  she  might  outlive  her  husband, 
and  nothing  more.  It  was  a  mere  contingency .  If  she  deceased 
before  her  husband,  then  the  entire  fee  remained  in  the  .pur- 
chaser unincumbered.  Subsequently  to  this  sale  and  purchase, 
the  legislature  enact  that  one-third  of  the  fee  so  purchased, 
paid  for,  and  vested  in  the  purchaser,  shall  be  divested  out  of 
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him  and  vested  in  the  widow  of  the  deceased  grantor.  And 
the  question  is,  can  the  law  be  made  to  thus  operate  ?  It  would 
seem  that  proposition  was  too  plain  for  argument.  Such  a  law 
takes  the  property  of  one  person  and  vests  it  in  another.  It 
divests  vested  rights.  It  impairs  the  obligation  of  the  con- 
tract of  sale  and  purchase.  It  is  plainly  in  conflict  with 
the  constitution,  and,  so  far  as  it  operates  as  above  stated, 
is  void." 

The  ruling  in  the  above  case  has  been  adhered  to  and  fol- 
lowed in  the  following  cases:  Logan  v.  Walton,  12  Ind.  639; 
Giles  v.  Gullion,  13  Ind.  487 ;  Frantz  v.  Harrow,  13  Ind. 
507 ;  Strong  v.  Dennis,  13  Ind.  514 ;  Talbott  v.  Armstrong, 
14  Ind.  254 ;  Boone  v.  Tipton,  15  Ind.  270 ;  Gaines  v.  Walker, 
16  Ind.  361 ;  Harding  v.  The  Third  Presbyterian  Ohurch,  20 
Ind.  71 ;  GaXbreaJth  v.  Gray,  20  Ind.  290 ;  Morton  v.  Noble, 
22  Ind.  160 ;  Harrow  v.  Myers,  29  Ind.  469 ;  Fletcher  v. 
Holmes,  32  Ind.  497. 

In  Harrow  v.  Myers,  supra,  this  court  was  asked  to  overrule 
the  case  of  Strong  v.  Clem,  supra,  and  all  the  cases  following 
it ;  but  the  court  refused  to  entertain  the  proposition,  because 
it  had  become  a  rule  of  property,  and  ought  not  then  to  be  dis- 
turbed. There  is  a  much  stronger  reason  now  why  it  should 
not  be  overruled.  The  writer  of  this  opinion  concurs  with 
his  brethren,  that  we  should  adhere  to  such  ruling,  though  he 
is  thoroughly  satisfied  that  such  ruling  was  radically  wrong, 
unsound  in  principle,  and  pernicious  in  its  consequences ;  but 
to  overrule  it  now  would  not  repair  the  evil  it  produced,  and 
would  unsettle  titles. 

Counsel  for  appellants  rely  upon  the  cases  of  Nod  v.  Ewing, 
9  Ind.  37  ;  Morton  v.  Noble,  22  Ind.  160 ;  Fletcher  v.  Holmes, 
32  Ind.  497  ;  May  v.  Fletcher,  40  Ind.  575.  But  in  all  of 
the  above  cases  the  fee  simple  title  was  in  the  husband  at  the 
time  the  statute  of  descents  took  effect,  and  they  are  therefore 
clearly  distinguishable  from  the  case  of  Strong  v.  Olem,  and 
the  subsequent  cases  adhering  to  such  ruling. 

We  are  of  opinion  that  the  court  committed  no  error  in 
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giving  and  refusing  to  give  the  instructions  hereinbefore  set 
out. 

It  is  also  insisted  by  counsel  for  appellant,  that  the  court 
«rred  in  excluding  from  the  jury  a  deed  from  William  R. 
Bowen  and  wife  for  the  land  in  question,  dated  19th  of  May, 
1825,  to  Rankin,  Mollin,  and  Gallop.  It  is  claimed  that  the 
deed  was  admissible,  for  the  purpose  of  showing  that  Rankin, 
Mollin,  and  Gallop  derived  their  title  from  William  R.  Bowen, 
who  was  a  joint  owner  with  Samuel  S.  Bowen,  and  that  such 
persons  held  the  possession  of  said  premises  as  tenants  in  com- 
mon with  Samuel  S.  Bowen,  and  that  consequently  the  statute 
of  limitations  did  not  run  against  Samuel  S.  Bowen. 

The  law  is  thus  stated  by  Preston :  "  It  is  also  a  rule  of 
law  that  the  seizin  of  one  joint  tenant  is  the  seizin  of  his 
companions  as  well  as  of  himself.  The  same  rule  is  applied 
to  coparceners  and  tenants  in  common.  The  possession  of  one 
of  them  is  constructively  the  possession  of  all ;  and  hence  it 
seems  to  follow,  that  possession  or  seizin  of  one  will  be  the 
seizin  of  others  as  against  all  strangers;  and  the  posses- 
sion of  one  will  constructively  be  held  for  the  benefit  of  him- 
self and  of  his  companion.  To  disseize  his  companions  there 
must  be  an  actual  ouster,  pr  there  must  be  such  acts  as  are 
constructively  equivalent  to  an  ouster ;  as  the  denial  of  right 
to  the  rent  of  any  part,  or  the  possession  of  any  part,  of  the 
land,  or  an  exclusive  possession  for  a  long  time,  so  as  to  afford 
the  presumption  of  a  disseizin."  See  Manchester  v.  Doddridge, 
3  Ind.  360;  Jenkins  v.  Datton,  27  Ind.  78. 

"  It  was  agreed  by  the  parties,  in  open  court,  that  the 
•defendants  claiming  under  Stewart  Mollin,  John  Rankin,  and 
Alexander  Gallop,  have  been  in  the  quiet  and  undisturbed 
possession  of  the  premises  in  controversy  since  May  the  2d, 
1825,  claiming  the  same  by  hostile  title." 

Now  conceding,  without  deciding,  that  a  conveyance  from 
William  R.  Bowen  and  wife  to  Rankin,  Mollin,  and  Gallop 
constituted  them  tenants  in  common  with  Samuel  S.  Bowen, 
the  admission  made  upon  the  trial,  before  the  deed  in  question 
was  offered  in  evidence,  conclusively  shows  that  the  possession 
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of  Rankin,  Mollin,  and  Gallop,  and  those  claiming  under 
them,  had  been  exclusive  and  hostile  to  the  said  Samuel  S. 
Bo  wen  and  all  the  world,  from  the  2d  day  of  May,  1825,  down 
to  the  commencement  of  the  action,  which  was  on  the  9th  day 
of  July,  1872,  a  period  of  about  forty  years.  Under  such 
admission,  the  presumption  of  a  disseizin  could  not  be  over- 
come by  proof  that  Rankin,  Mollin,  and  Gallop  derived  their 
title  from  William  R.  Bowen.  The  deed  is  in  the  record,  and 
from  it  it  appears  that  William  R.  Bowen  and  wife  assumed 
to  and,  as  far  as  they  had  the  power,  did  convey  the  entire 
estate  in,  and  title  to,  the  land  in  controversy.  This  would 
rather  tend  to  weaken  than  strengthen  the  presumption  thai 
the  grantees  were  holding  as  tenants  in  common  with  Samuel 
S.  Bowen.  Construing  the  admission  and  the  deed  together, 
we  cannot  perceive  how  the  appellant  was  injured  by  the 
exclusion  of  such  deed. 

There  are  other  questions  discussed  by  counsel,  but  as  the 
conclusion  which  we  have  reached  on  the  principal  question  is 
decisive  against  the  right  of  the  appellant  to  recover  in  this 
action,  no  useful  purpose  would  be  accomplished  by  consider- 
ing and  deciding  them. 

The  judgment  is  affirmed,  with  costs. 


Fieboe  ET  AIj.  v.  Batrt>. 

Pleading.— Certainty  in. — If,  in  ft  complaint  to  recover  for  personal  servi- 
ces, the  date  at  which  they  were  rendered  is  not  definitely  stated,  the 
remedy  is  by  motion  to  make  the  complaint  or  the  bill  of  particulars 
more  specific. 

From  the  Tippecanoe  Circuit  Court. 

JR.  P.  Davidson  and  J.  C.  Davidson,  for  appellants. 
J.  JET.  Adams  and  S.  P.  Baird,  for  appellee. 
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*  Downey,  J. — This  was  an  action  by  the  appellee  against 
the  appellants,  and  there  was  judgment  in  the  circuit  court  for 
ihe  plaintiff. 

Two  errors  are  assigned  in  this  court : 

1.  That  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

« 

2.  That  there  is  no  valid  or  sufficient  judgment  against  the 
defendants. 

The  last  alleged  error  might  be  a  good  reason  why  the 
appeal  to  this  court  should  be  dismissed,  since  it  is  not  easy  to 
see  why  the  appellants  should  be  clamoring  and  seeking  to 
reverse  a  judgment  which  has  no  validity.  We  will  treat  it, 
however,  as  a  mere  makeweight,  and  consider  the  other 
alleged  error. 

The  complaint  is  as  follows,  omitting  the  usual  commence- 
ment: 

"  The  plaintiff  complains  of  the  defendants,  and  says  that 
ihe  defendants  are  indebted  to  him  in  the  sum  of  three  hun- 
dred dollars,  for  personal  services  rendered  by  the  plaintiff  to 
the  defendants,  the  particulars  of  which  are  set  forth  in  an 
account  herewith  filed,  which  said  sum  is  due  and  unpaid,  for 
which  the  plaintiff  demands  judgment." 

The  complaint  is  signed  by  the  attorneys  of  the  plaintiff. 
The  bill  of  particulars  is  as  follows : 

"  George  Pierce  and  John  "W.  Jamison, 

"  To  Zebulon  Baird,  Dr. : 

"  To  legal  services  rendered  in  the  April  and  October  terms 
of  the  Tippecanoe  Circuit  Court,  in  the  case  of  themselves  v. 
John  Doffin  and  others,  to  set  aside  a  fraudulent  mortgage, 
two  hundred  dollars  ($200.00)." 

It  is  said  in  the  brief  of  counsel  for  appellants,  that  "  the 
complaint  is  wholly  insufficient,  in  its  statement  of  parties, 
time,  services,  kind  of  services,  date,  etc."  "We  think  there 
is  no  merit  in  these  objections.  If  the  date  at  which  the  ser- 
vices were  rendered  should  have  been  more  definitely  stated 
in  the  bill  of  particulars,  a  motion  would  have  been  the  appro- 
priate remedy. 
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The  judgment  is  affirmed,  with  ten  per  cent,  damages  and 
-costs. 


Johnson  et  al.  v.  Ikebd,  Administrator. 

From  the  Lawrence  Circuit  Court. 

G.  Putnam,  G.  W.  Friedley,  and  J5T.  O.  Duncan,  for  appel- 
lants. 

N.  Orooke,  for  appellee. 

Buskirk,  C.  J. — This  was  an  action  by  the  appellee  against 
the  appellants,  upon  two  promissory  notes.  There  was  judg- 
ment for  the  appellee,  upon  the  default  of  the  appellants.  There 
was  no  application  in  the  court  below  to  set  aside  the  default, 
and  consequently  no  question  is  presented  for  decision.  Fisk 
v.  Baker,  47  Ind.  534.  The  judgment  must  be  affirmed.  The 
■supersedeps  having  been  set  aside  upon  the  motion  of  appel- 
lee, no  damages  can  be  assessed. 

The  judgment  is  affirmed,  with  costs. 


Dubland  v.  Findlay  et  al. 

From  the  Jackson  Circuit  Court. 

W.  K.  Marshall,  for  appellant. 
JB.  JET.  Burrell,  for  appellees. 

Downey,  J. — The  errors  alleged  in  this  case  are  the  over- 
ruling of  demurrers  to  the  third  and  fourth  paragraphs  of  the 
amended  answer.  The  last  amended  answer  is  not  Bet  out  in 
the  record,  and  the  record  contains  no  demurrer  to  any  answer. 
IVe  can  decide  nothing  in  this  condition  of  the  record. 

The  judgment  is  affirmed,  with  costs. 
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The  Baltimore,  Pittsburgh,  and  Chicago  R.  R.  Con* 

pant  v.  Highland. 

Batlboad. —  Waiver. — Vendor  eaid  Piurchaaer, — Injunction. — When  a  land- 
owner enters  into  a  written  contract  with  a  railroad  company  to  sell  and, 
within  a  specified  time,  to  convey  to  such  company  a  strip  of  ground  for 
her  road  bed,  and  gives  possession  to  the  purchaser,  who  thereupon  pro- 
ceeds to  construct  her  road  through  such  land,  the  vendor  can  not  enjoin 
the  use  and  possession  thereof  by  the  railroad  company,  when  the  latter 
is  not  in  default  in  performing  the  terms  of  the  contract.  By  the  agree- 
ment to  sell  and  convey,  the  seller  waives  his  constitutional  right  to* 
have  his  damages  assessed  and  tendered  before  possession  can  be  taken 
by  the  railroad  company. 

From  the  Porter  Circuit  Court. 

8. 1.  Anthony,  F.  Chwrcfo,  A.  Gwrney,  and  S.  E.  Perkins, 
Jr.,  for  appellant. 

Buskirk,  C.  J. — This  was  a  proceeding  by  the  appellee 
against  the  appellant,  to  obtain  an  injunction  restraining  the 
appellant  from  retaining  the  possession  of,  and  constructing 
its  road  over  and  across,  certain  described  land. 

The  case  made  in  the  pleadings  and  by  the  evidence  was  this : 
The  appellee,  on  the  18th  day  of  August,  1873,  was  the 
absolute  owner  and  in  possession  of  the  premises  described  in 
the  complaint.  On  that  day,  the  appellee  and  the  appellant  enter- 
ed into  a  written  agreement,  whereby  the  appellee,  for  and  in 
consideration  of  the  sum  of  two  hundred  dollars,  to  be  paid 
in  thirty  days  therefrom,  and  the  benefits  to  accrue  to  him, 
agreed  to  sell  to  the  appellant  a  strip  of  land  one  hundred  feet 
wide,  extending  entirely  through  said  tract  of  land,  for  a  road 
bed ;  that  the  said  appellee  placed  the  appellant  in  possession 
of  said  strip  of  ground ;  that  the  appellant  immediately  there- 
after took  possession  and  removed  therefrom  the  timber,  and 
constructed  a  road  bed;  that  the  appellee,  by  said  agreement, 
was  required  to  execute  and  deliver  to  the  appellant,  within 
thirty  days,  a  deed  for  said  strip  of  ground,  but  had  failed  to 
do  so ;  that  the  appellant  was  ready  and  willing  to  pay  the 
appellee  the  said  sum  of  two  hundred  dollars  whenever  the 
deed  was  tendered  for  such  strip  of  ground. 
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There  was  no  pretence  that  the  appellant  violated  the 
agreement  in  any  particular,  except,  in  two  places,  the  work- 
men in  the  construction  of  such  road  bed  had  constructed  the 
same  about  one  foot  outside  of  said  strip  of  ground,  but  this 
seems  to  have  resulted  from  mistake  and  not  by  design. 

The  court  below  rendered  a  final  decree,  enjoining  the 
appellant  from  retaining  the  possession  of,  or  using  or  occu- 
pying, the  said  strip  of  ground  for  the  completion  of  said  road 
bed,  or  from  entering  upon  the  said  premises  for  any  purpose 
connected  with  the  construction  or  operation  of  said  railroad. 

Had  the  appellee  chosen  to  stand  upon  his  constitutional 
rights,  the  appellant  could  not  have  acquired  any  interest  in  or 
right  of  possession  to  his  said  land,  until  his  damages  had 
been  first  assessed  and  tendered,  but  when  he  consented  that 
the  appellant  should  take  possession  and  construct  its  road  on 
the  terms  and  conditions  specified  in  said  written  agreement, 
he  waived  his  constitutional  protection  and  must  abide  by  his 
contract  until  there  has  been  a  breach  of  the  conditions  on  the 
part  of  the  appellant.  When  the  appellee  agreed  to  convey  the 
right  of  way  for  the  compensation  agreed  upon,  he  waived  his 
constitutional  protection,  .and  he  is  in  no  better  condition  than 
if  he  had  agreed  to  convey  to  a  private  individual.  Cooley 
Const.  Lim.  561 ;  1  Eedf.  Railw.  389. 

There  was  no  rescission  of  the  contract  or  demand  of  pos- 
session before  the  bringing  of  this  action.  There  was  no 
breach  of  the  conditions  of  the  contract  on  the  part  of  the 
appellant.    The  injunction  was  improperly  granted. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remand- 
ed, with  directions  to  the  court  below  to  dissolve  the  injunc- 
tion and  sustain  the  demurrer  to  the  complaint. 
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InfobkATION. — Proac&Uimfw  Misdemeanor  by. — Criminal  Circuit  Courts. — The 
act  of  March  6th,  1873,  abolishing  the  court  of  common  pleas  and  trans- 
ferring its  jurisdiction  to  the  circuit  court,  and  the  act  of  March  8th, 
1873,  entitled  "  an  act  relating  to  prosecutions  by  affidavit  and  informa- 
tion," taken  together,  give  the  right  to  proceed  by  affidavit  and  informa- 
tion for  misdemeanors  in  the  circuit  courts;  and,  while  criminal  circuit 
,  courts  are  not  specially  named,  it  was  the  intention  of  the  legislature  to 
include  them. 

Same. — Taking  said  statutes  in  connection  with  the  criminal  code  relating 
to  informations,  2G.  &  H.  394,  the  prosecution  should  be  by  affidavit  and 
information,  although  the  body  of  the  act  of  March  8th,  1873,  uses  the 
word  "  affidavit "  only. 

New  Trial. — The  affidavit  of  a  party  moving  for  a  new  trial  on  the  ground 
of  newly-discovered  evidence  must  show  that  he  has  discovered  evidence 
relating  to  the  material  facts  of  the  case,  of  which  he  was  ignorant  at  the 
time  of  the  triaL 

Evidence. —  Weight  of. — Whether  the  evidence  for  the  defendant  is  sufficient 
to  overcome  that  for  the  State,  which  of  itself  is  sufficient  to  justify  a  con- 
viction for  a  misdemeanor,  is  a  question  so  much  within  the  province  of 
the  jury  that  the  Supreme  court  will  not  reverse  the  judgment  on  the 
weight  of  evidence. 

From  the  Marion  Criminal  Circuit  Court. 

B.  F.  Davis  and  22.  A.  Black,  for  appellant. 
(7.  A.  Busldrk,  Attorney  General,  for  the  State. 

Downey,  J. — Information  against  the  appellant  for  selling 
intoxicating  liquor  to  a  person  in  the  habit  of  getting  intoxi- 
cated, on  the  13th  day  of  August,  1873,  in  violation  of  the 
sixth  section  of  the  act  of  February  27th,  1873.  A  motion  to 
quash  the  information  was  made  and  overruled,  and,  on  a  trial 
by  jury,  the  defendant  was  found  guilty.  His  motion  for  a 
new  trial  was  overruled,  and  final  judgment  was  rendered 
against  him. 

Several  questions  are  presented  for  our  decision,  by  the 
assignment  of  errors. 

It  is  urged  that  the  prosecution  can  not  be  initiated  by  the 
filing  of  an  affidavit  and  information  in  the  criminal  court, 
but  must  be  commenced  by  indictment.    The  mode  of  com- 


384  SUPREME  COURT  OF  INDIANA. 

Moniger  v.  The  State. 

mencing  prosecutions  by  affidavit  and  information  was  peculiar 
to  the  common  pleas,  while  it  was  in  existence.  The  act  of 
March  6th,  1873,  to  divide  the  State  into  judicial  circuits,  etc, 
abolishing  the  courts  of  common  pleas,  etc.  (Acts  1873,  p.  87), 
has  the  following  section : 

"  Sec.  79.  Such  circuit  courts,  in  addition  to  the  jurisdiction 
heretofore  exercised  by  them,  shall  also  have  the  same  juris- 
diction that  has  heretofore  been  exercised  by  the  court  of  com- 
mon pleas,  and  all  laws  and  parts  of  laws  concerning  said 
courts  of  common  pleas  shall  be  hereafter  construed  to  mean 
and  apply  to  said  circuit  courts,  so  far  as  the  same  may  bo 
applicable,  and  the  offices  of  common  pleas  judge  and  district 
attorney  are  hereby  abolished." 

On  the  8th  of  March,  1873,  the  legislature  passed  an  act 
entitled  "  an  act  relating  to  prosecutions  by  affidavit  and  infor- 
mation," Acts  1873,  p.  183,  which  is  as  follows : 

"  That  hereafter  prosecutions  in  the  circuit  courts  for  mis- 
demeanors cognizable  therein  may  be  by  affidavit,  as  well  as 
by  indictment  by  the  grand  jury,  and  all  laws  on  the  subject 
of  prosecutions  by  affidavit,  not  inconsistent  herewith,  shall 
apply  to  all  misdemeanors." 

The  second  section  of  the  act  declared  that  nothing  therein 
contained  should  be  construed  to  change  the  law  permitting 
prosecutions  by  indictment. 

While  the  question,  if  decided  upon  the  section  first  quoted, 
might  not  be  a  clear  one,  we  are  of  opinion  that  the  two  taken 
together  give  the  right  to  proceed  by  affidavit  and  informa- 
tion, for  misdemeanors,  in  the  circuit  courts.  If  there  is  sup- 
posed to  be  any  question  as  to  the  right  of  a  criminal  circuit 
court  so  to  proceed,  we  think  it  must  have  been  the  intention 
of  the  legislature  to  include  them,  although  they  are  not 
specially  named  as  such.  See  Ex  Parte  Wiley,  39  Ind.  649. 
Taking  the  acts  quoted  in  connection  with  the  provisions  of 
the  criminal  code  relating  to  informations,  2  G.  &  H.  394,  we 
think  it  was  intended  that  an  information,  as  well  as  an  affi- 
davit, should  be  filed,  although  the  body  of  the  act  last  quoted 
uses  the  word  "  affidavit "  only. 
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It  is  attempted  to  present  a  question  relating  to  the  rights 
of  the  defendant  under  a  license  which  is  said,  in  the  brief,  to 
have  been  granted  to  him  "  under  the  temperance  law  of  1865." 
There  is  some  mistake  here.  We  do  not  remember  any  such 
law,  and  counsel  have  not  referred  us  to  any.  Another  trouble 
which  is  equally,  if  not  more,  in  the  way  is,  that  there  is  no 
intimation  anywhere  in  the  record  that  the  defendant  had  a 
license  under  any  law. 

Two  questions  are  submitted  under  the  motion  for  a  new 
trial.  The  first  is  the  refusal  of  the  court  to  grant  anew  trial 
on  account  of  newly-discovered  evidence.  The  affidavit  of 
the  defendant  filed  with  the  motion  does  not  show  that  the 
defendant  had  discovered  any  evidence  relating  to  the  mate- 
rial facts  of  the  case,  of  which  he  did  not  know  at  the  time  of 
the  trial.  It  rather  shows  that  the  defendant  was  surprised 
by  the  evidence  given  by  the  prosecuting  witness,  which  is 
not  a  ground  for  a  new  trial  mentioned  in  the  motion. 

The  other  ground  is,  that  the  evidence  was  not  sufficient  to 
warrant  the  verdict  of  the  jury.  We  do  not  regard  the  case 
as  a  very  clear  one,  as  the  evidence  appears  to  us,  taking  it 
all  together.  But  the  evidence  for  the  State  made  a  case 
against  the  defendant,  and  whether  it  was  overcome  by  that 
produced  by  the  defendant,  was  a  question  so  much  within 
the  province  of  the  jury  that  we  cannot  reverse  the  judgment 
on  this  ground. 

The  judgment  is  affirmed,  with  costs. 


Black  v.  Coan.  u4  s& 


48    385 

Vendor  and  Purchaser. — Covenant  Against  Incumbrances. — Damages. — A   ,48  ,34 
breach,  of  covenant  against  incumbrances  in  a  deed  of  conveyance  of  real 
estate  entitles  the  covenantee  to  nominal  damages  only,  until  the  latter 
has  removed  the  incumbrance,  or  has  been  in  some  way  injured  thereby 
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Same. — When  a  grantor  of  real  estate  had,  prior  to  the  making  of  a  deed 
of  warranty,  executed  to  another  person  a  mining  lease  covering  the  prem- 
ises sold,  which  lease  was  contingent  upon  the  happening  of  an  event  which 
had  not  occurred  when  suit  was  brought  on  the  covenant  of  warranty ; 

Held,  that  there  was  no  criterion  by  which  substantial  damages  could  be 
estimated.  Until  there  has  been  a  substantial  injury,  there  can  be  no 
ground  on  which  to  award  substantial  damages. 

Same. — Appeal. — A  judgment  will  not  be  reversed  for  failure  to  award 
nominal  damages. 

From  the  Clay  Circuit  Court, 

W.  W.  Carter  and  S.  D.  Coffey,  for  appellant. 
McGregor  &  Tressel,  for  appellee. 

Worden,  J. — Action  by  the  appellee  against  the  appellant, 
upon  a  promissory  note  executed  by  the  defendant  to  the 
plaintiff,  for  the  sum  of  four  hundred  dollars.  Judgment  for 
the  plaintiff. 

The  defendant  answered  that  the  note  was  'given  for  the 
consideration,  in  part,  for  certain  land,  situate  in  said  county, 
purchased  by  the  defendant  from  the  plaintiff,  for  which  the 
plaintiff  executed  to  the  defendant  a  warranty  deed,  which  is 
set  out,  and  that  the  covenants  in  the  deed  had  been  broken, 
to  the  defendant's  damage  in  the  sum  of  eight  hundred  dol- 
lars, in  consequence  of  the  execution  by  the  plaintiff  of  the 
following  instrument  before  the  execution  of  the  deed,  viz. : 

"  Know  all  men  by  these  presents,  that  Thomas  B.  Coan, 
of  Harrison  township,  of  Clay  county,  State  of  Indiana,  for 
and  in  consideration  of  one  dollar  to  him  in  hand  paid  by  the  Iron 
City  Land  Company,  a  corporation  existing  under  the  laws  of 
the  State  of  Pennsylvania,  the  receipt  of  which  is  hereby 
acknowledged,  and  the  further  consideration  of  ten  cents  per 
ton  for  all  coal,  iron  ore,  clay,  salt,  petroleum,  and  limestone, 
which  said  Iron  City  Land  Company,  their  successors,  or 
assigns  shall  mine  and  carry  away  from  the  premises  herein- 
after described,  and  five  cents  per  perch  for  each  and  every 
perch  of  building  stone  quarried  and  removed  from  said  prem- 
ises, which  payments  shall  be  made  annually,  and  the  further 
consideration  that  the  Iron  City  Land  Company  shall  induce 
the  Cincinnati  and  Terre  Haute  Railroad  Company  to  build 
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or  cause  to  be  constructed  a  railroad  through  the  township  in 
which  the  lands  herein  described  are  situated,  within  five  years 
from  this  date,  do  hereby  sell,  grant,  and  convey  unto  the  said 
Iron  City  Land  Company  all  the  coal,  iron  ore,  clay,  salines, 
petroleum,  limestone,  sandstone,  building  stone,  and  all  other 
minerals  which*  may  be  found  in  and  upon  the  tract  or  parcel 
of  land  situate  in  the  county  of  Clay  and  State  of  Indiana, 
and  known  and  described  as  follows,  to  wit."  (Here  the  land 
is  described.)  "The  said  Iron  City  Land  Company,  their  suc- 
cessors, and  assigns  may  commence  mining  operations  at  any 
time  to  suit  their  pleasure  and  convenience  after  the  comple- 
tion of  a  railroad  as  aforesaid,  the  object  of  this  grant  being 
to  aid  in  the  construction  of  said  railway.  The  said  Thomas 
B.  Coan,  for  himself,  his  heirs,  and  assigns,  hereby  covenants 
with  the  said  Iron  City  Land  Company,  their  legal  represen- 
tatives and  assigns,  that  until  all  the  minerals  and  substances 
above  named  are  mined  out  of  8aid  premises,  the  said  Iron 
City  Land  Company,  their  legal  representatives,  and  assigns 
shall  have  the  right  of  way  over  and  under  said  premises  for 
the  purpose  aforesaid;  also  the  right  to  use  and  occupy  so  much 
of  said  premises  for  all  ways,  passages,  rail  or  other  roads,  as 
may  be  necessary  in  carrying  on  said  business  and  conveying 
said  coal,  petroleum,  or  other  products  to  market.  The  miner- 
als under  any  permanent  building  or  yard  surrounding  the 
house  shall  not  be  mined  out ;  and  said  grantor  reserves  the 
right  to  mine  so  much  coal  on  the  premises  as  may  be  neces- 
sary for  his  own  household  use  and  neighborhood  uses.  It  is 
expressly  stipulated  that  the  premises  herein  described  shall 
not  be  occupied  by  said  Iron  City  Land  Company  or  their 
assigns,  until  a  railroad  is  completed  as  aforesaid,  and  if  a  rail- 
road be  not  completed  as  aforesaid  within  five  years  from  the 
date  hereof,  then  this  contract  shall  be  null  and  void  to  all 
intents  and  purposes. 

"  In  witness  whereof  I  have  hereunto  set  my  hand  and  seal 
on  the  10th  day  of  November,  1871. 

"  Thomas  B.  Coan.        (Seal.)" 

It  is  not  alleged  in  the  answer  that  the  Land  Company  had 
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ever  taken  possession  of  any  part  of  the  premises,  or  that  a 
railroad  had  been  built,  or  even  commenced,  as  provided  for 
in  the  instrument  above  set  out. 

A  demurrer  for  want  of  sufficient  facts  was  sustained  to  this 
paragraph  of  answer,  and  the  defendant  excepted.  This  ruling 
presents  the  only  question  involved  here. 

The  matters  set  up  in  the  answer,  which  is  in  the  nature  of 
a  counter-claim,  entitled  the  defendant  at  most  to  nominal 
damages  only.  A  judgment  will  not  be  reversed  where  nom- 
inal damages  only  are  in  controversy.  Patton  v.  Hamilton, 
12  Ind.  256.  The  defendant  has  not  been  injured,  except 
nominally,  by  the  alleged  breach  of  the  covenants.  The  Land 
Company,  so  far  as  appears,  have  never  taken  possession  of 
any  portion  of  the  land.  Indeed,  the  instrument  expressly 
stipulates  that  the  land  should  not  be  occupied  by  the  com- 
pany until  the  railroad  should  be  completed.  Then,  the  rail- 
road was  to  be  completed  within  the  period  of  five  years  from 
the  date  of  the  contract.  A  failure  to  complete  the  railroad 
within  the  time  provided  for  renders  the  contract  "  null  and 
void  to  all  intents  and  purposes."  Whether  the  defendant 
will  be  injured  by  the  breach  of  the  covenants,  except  nomi- 
nally, depends  upon  a  contingency  which  has  not  yet  hap- 
pened, viz.,  the  completion  of  the  railroad,  and  that,  too, 
within  the  time  limited.  Perhaps  the  defendant  may  be  sub- 
stantially injured  in  the  future.  But  he  has  not  been  as  yet, 
nor  are  any  facts  shown  from  which  it  appears  that  he  will  be 
in  the  future.  The  case  clearly  falls  within  the  principle  of 
those  in  which  it  has  been  held  that  a  breach  of  the  covenant 
against  incumbrances  only  entitles  the  covenantee  to  nominal 
damages,  until  the  latter  has  removed  the  incumbrance  or  been 
in  some  way  injured  thereby.  Reasoner  v.  Edmundaon,  5  Ind. 
393.  And  see  Small  v.  Reeves,  14  Ind.  163 ;  Marvin  v.  Apple- 
gate,  18  Ind.  425. 

The  appellant  claims  that  as  he  could  not  remove  the  claim 
of  the  Land  Company,  as  he  could  a  mere  lien  for  money,  he 
ought  to  have  substantial  damages.  But  how  shall  they  be 
estimated?    As  yet  he  has  not  been  substantially  injured> 
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because  the  Land  Company,  so  far  as  appears,  has  in  no  way 
occupied  or  interfered  with  the  premises.  The  railroad  is  not 
yet  completed,  and  until  it  shall  be,  the  company  will  have  no 
right  to  occupy  the  premises.  The  railroad  may  not  be  com- 
pleted within  the  time  limited,  in  which  event  the  contract 
becomes  a  nullity,  and  the  company  will  have  no  rights  what- 
ever in  the  premises.  As  the  defendant  may  or  may  not  be 
injured,  there  can  be  no  criterion  by  which  to  estimate  sub- 
stantial damages.  Until  the  defendant  shall  have  been  sub- 
stantially injured,  there  can  be  no  ground  on  which  to  award 
him  substantial  damages.  No  available  error,  therefore,  was 
committed  in  sustaining  the  demurrer. 

The  judgment  below  is  affirmed,  with  costs  and  five  per  cent, 
damages. 


The  Jeffersonville,  Madison,  and  Indianapolis 

Railroad  Co.  v.  Underbill. 

Negligence. — Contributory  Negligence. — Railroad, — CaUJs  Killed  in  Oily. — 
Fence. — It  is  negligence  in  the  owner  of  cattle  to  allow  them  to  run  at 
large  in  a  city,  where  a  railroad  is  not  required  to  be  fenced ;  and  by 
reason  of  such  contributory  negligence,  he  can  not  recover  for  cattle  killed 
by  trains  of  a  railroad  company  at  such  place,  when  the  company  is 
guilty  of  negligence  only ;  otherwise,  where  the  cattle  are  wilfully  killed. 

From  the  Floyd  Circuit  Court. 

G.  V.  Howk  and  W.  W.  Tuley,  for  appellant. 

Downey,  J. — This  was  an  action  by  the  appellee  against 
the  appellant,  to  recover  the  value  of  a  cow  killed  by  a  train  of 
cars  run  by  the  appellant  on  the  road  of  the  Louisville,  New 
Albany,  and  St.  Louis  Air  Line  Railway  Co.,  in  the  city  of 
New  Albany. 

The  case  is  the  same  as  that  reported  in  40  Ind.  229.  The 
judgment  was  then  reversed  on  account  of  the  insufficiency  ' 
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of  the  complaint.  On  the  return  of  the  case  to  the  circuit 
court,  the  complaint  was  amended  by  leave  of  the  court.  As 
amended  it  consisted  of  three  paragraphs. 

In  the  first,  it  was  alleged  "  that  the  injury  to  the  cow  was 
caused  by  the  negligence  of  the  defendant,  and  not  by  any 
fault  or  negligence  of  the  plaintiff." 

In  the  second,  "  by  the  gross  and  wanton  negligence  of  the 
defendant,  and  without  any  fault  or  negligence  of  the  plaintiff 
contributing  directly  to  said  injury." 

And  in  the  third,  "by  the  gross  and  wanton  negligence  and 
wilful  misconduct  of  the  defendant,  and  without  any  fault  or 
negligence  of  the  plaintiff  contributing  directly  to  the  injury." 

There  was  a  fourth  paragraph,  which,  on  demurrer,  was 
adjudged  bad,  and  need  not  be  further  noticed. 

The  answer  was  a  general  denial.  There  was  atrial  by 
jury,  a  verdict  for  the  plaintiff,  a  motion  for  a  new  trial  over- 
ruled, and  final  judgment  for  the  plaintiff. 

The  error  relied  upon  is  the  refusal  of  the  circuit  court  to 
grant  a  new  trial ;  and  the  ground  on  which  it  is  insisted  that 
the  new  trial  should  have  been  granted  is,  that  the  evidence 
was  not  sufficient  to  justify  the  verdict.  The  cow  was  killed 
in  an  alley  in  the  city,  where,  of  course,  there  could  be  no 
fence.  The  case  is  not  under  the  statute  relating  to  the  lia- 
bility of  unfenced  railroads.  The  case  turns  upon  the  ques- 
tion of  negligence,  etc.,  as  alleged  in  the  complaint. 

The  plaintiff  lived  in  New  Albany  and  carried  on  a  dairy 
there.  His  residence  and  dairy  were  about  a  square  and  a 
half  from  the  railroad  track,  and  about  five  squares  from  the 
point  on  the  railroad  where  the  cow  was  killed.  He  allowed 
his  cows  to  run  at  large,  except  when  they  came  up  to  be  fed 
and  milked. 

We  have  held  in  several  cases,  that  an  owner  of  cattle 

allowing  them  to  run  at  large,  under  such  circumstances,  can 

not  recover  when  the  railroad  company  is  guilty  of  negligence 

.  only ;  that  such  negligence  of  the  owner  prevents  a  recovery, 

by  him,  on  the  ground  of  his  own  contributory  negligence* 
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The  JeffersonvUZe,  etc.,  R.  JR.  Co.  v.  Adams,  43  Ind.  402 ;  The 
Indianapolis,  etc.,  R.  R.  Co.  v.  Barter,  38  Ind.  557. 

Upon  reading  the  evidence  in  consultation,  it  was  the  opin- 
ion of  some  of  the  members  of  the  court  that  it  failed  to  show 
any  negligence  on  the  part  of  the  defendant.  Bat  as  the  case 
need  not  be  made  to  turn  on  that  point,  and  as  the  judges 
were  not  all  agreed  as  to  that,  it  was  further  considered 
whether  the  evidence  showed  that  the  cow  was  wilfully  killed 
by  the  defendant ;  in  which  case,  according  to  the  authorities 
already  cited,  the  company  would  be  liable,  although  the 
plaintiff  was  negligent  in  allowing  his  cow  to  be  at  large;  and 
it  was  agreed,  without  any  dissent,  that  it  did  not.  It  follows, 
that  on  the  ground  of  the  objection  urged,  the  judgment  must 
be  reversed. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remand- 
ed, with  instruction  to  grant  a  new  trial. 


Holland  et  al.  v.  The  State,  ex  kel.  Fenton. 

Quakdian  and  "Ward.— Final  Settlement.— Collateral  Proceedings.— The 
final  settlement  of  a  guardian,  made  in  the  proper  court,  unless  revoked, 
reopened,  or  appealed  from,  is  conclusive  upon  the  parties ;  it  cannot  be 
attacked  collaterally  in  a  suit  by  the  ward  on  the  guardian's  bond,  for  the 
allowance  to  a  third  person  of  an  unjust  and  fraudulent  claim  in  such 
settlement 


48  801 
166     69 


From  the  Clark  Circuit  Court. 

J.  G.  Howard,  J.  F.  Reid,  A.  G.  Porter,  Q.  F.  Porter,  and 
Jewed  &  Jewett,  for  appellants. 
if.  C.  Hester,  for  appellee. 

Buskirk,  C.  J. — This  was  an  action  by  the  appellee  against 
the  appellants,  upon  the  bond  of  Holland,  as  guardian  of  the 
relator,  Keigwin  being  his  surety. 

There  was  issue,  trial  by  the  court,  and  a  finding  for  the 
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appellee.  The  court  overruled  a  motion  for  a  new  trial,  and 
rendered  judgment  on  the  finding. 

The  error  assigned  consists  in  overruling  the  motion  for  a 
new  trial. 

The  case  made  is  this :  In  1863,  Holland  was  appointed 
the  guardian  of  the  relator,  and  soon  afterward  received  four 
hundred  dollars  of  his  ward's  money.  In  1867,  the  guardian 
presented  to  the  Clark  Common  Pleas  his  report,  showing  the 
amount  of  money  by  him  received,  the  amount  paid  out,  and 
the  balance  in  his  hands,  which,  by  the  order  of  the  court,  he 
paid  into  court,  and  resigned  his  trust,  and  was  by  the  court 
discharged  as  such  guardian.  In  his  report,  the  guardian 
asked  and  obtained  a  credit  for  the  sum  of  three  hundred  dol- 
lars, for  so  much  money  paid  to  James  M.  Phillips  for  board- 
ing and  lodging  his  said  ward. 

The  object  of  this  suit  is  to  recover  from  the  guardian  and 
his  surety  the  said  sum  of  money  so  paid  to  Phillips,  with 
interest  and  ten  per  cent,  damages. 

The  court  rendered  a  judgment  for  four  hundred  and  fifty- 
one  dollars  and  fifty  cents  and  costs. 

It  appears  from  the  evidence,  that  the  claim  was  unjust  and 
fraudulent  on  the  part  of  Phillips,  who  was  a  brother-in-law 
of  the  relator.  It  further  appears,  that  the  claim  was  pre- 
sented to  the  court,  who  ordered  the  guardian  to  pay  the  same, 
and  the  same  was  paid  in  open  court,  and  the  voucher  of  Phil- 
lips was  presented  and  allowed  by  the  court,  and  the  guardian 
discharged.     There  was  no  appeal  to  the  circuit  court. 

The  settlement  so  made  by  the  guardian  has  not  been 
revoked  or  reopened,  but  remains  in  full  force  and  unappealed 
from.  In  such  case,  no  action  can  be  maintained  upon  the 
bond  of  the  guardian.  Such  final  settlement,  unless  revoked, 
reopened,  or  appealed  from,  is  conclusive  upon  the  parties. 
In  case  of  appeal,  the  settlement  may  be  set  aside  for  mistake 
or  fraud.  In  this  action,  the  settlement  cannot  be  attacked. 
There  was  a  failure  of  proof.  Sec.  116,  2  G.  &.  H.  518 ;  Reed 
V.  Reed,  44  Ind.  429 ;  Barnes  v.  Bartlett,  47  Ind.  98. 

The  judgment  is  reversed,  with  costs;   and  the  cause  is 
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remanded,  with  directions  to  grant  a  new  trial,  and  for  far- 
ther proceedings  in  accordance  with  this  opinion. 


Hammond  v.  The  State. 

From  the  Elkhart  Circuit  Court. 

R.  M.  Johnson  and  J.  D.  Oaborn,  for  appellant. 
C.  A.  Busldrk,  Attorney  General,  W.  C.  Glasgow,  Prosecut- 
ing Attorney,  and  J.  A.  Simmons,  for  the  State. 

Downey,  J. — This  was  a  prosecution,  on  an  affidavit  and 
information,  against  the  appellant,  charging  that  he  did  unlaw- 
fully sell,  barter,  and  give  to  a  person  named  "  one  gill  of 
intoxicating  liquor,"  the  person  whose  name  is  given  being 
then  and  there  in  the  habit  of  getting  intoxicated. 

The  first  point  made  is,  that  the  court  erred  in  overruling  a 
motion  made  by  the  defendant  to  quash  the  affidavit  and  infor- 
mation. The  ground  of  objection  is,  that  the  affidavit  and 
information  do  not  allege  that  the  liquor  was  intoxicating. 

Counsel  say :  "  It  is  true  that  the  language  of  the  affidavit  is 
*  one  gill  of  intoxicating  liquor/  but  this,  we  submit,  is  scarcely 
equal  to  saying  that  the  liquor  was  intoxicating,"  etc.  The 
difference  is  between  saying  that "  the  liquor  was  intoxicating," 
and  saying  that  it  was  "intoxicating  liquor."  To  us  the 
words  convey  the  same  idea.  There  is  nothing  in  the  objec- 
tion. 

The  next  question  is  upon  the  refusal  of  the  court  to  grant 
a  new  trial,  which  was  asked  on  the  ground  of  newly-discov- 
ered testimony.  With  some  hesitation,  we  have  come  to  the 
conclusion  that  the  new  trial  should  have  been  granted. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  grant  a  new  trial. 


48    SMI 
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Alexander  et  Aii.  v.  The  State. 


152  *?!      ObiminaIi  Law.— Indictment. — Billiard  Table,— Minor.— An  indictment  under 


48  394  sec.  1  of  the  act  of  March  8th,  1873,  Acts  1873,  p.  30,  which  does  not  allego 
171  wi  that  a  game  was  played,  and  Btate  the  name  of  the  perron  with  whom  the 
minor  played  the  game,  or  allege  that  such  name  is  unknown,  is  bad.  But 
it  is  not  necessary  in  such  indictment  to  negative  the  exception  contained 
kt  sec.  3  of  said  act  That  the  case  comes  within  such  exception,  is  to  be 
shown  by  the  defendant. 

From  the  Wells  Circuit  Court. 

A.  N.  Martin,  for  appellants. 

C.  A.  Bushirk,  Attorney  General,  for  the  State. 

Buskirk,  C.  J. — This  is  a  prosecution  under  the  first  sec- 
tion of  the  act  of  March  8th,  1873.  See  Acts  1873,  p.  30. 
The  court  below  overruled  motions  to  quash  the  indictment, 
and  in  arrest  of  judgment.  Trial,  and  judgment  against 
appellants. 

These  rulings  are  assigned  for  error. 

The  indictment  charges  that  the  appellants,  on,  etc.,  and  at,, 
etc.,  were  the  owners,  and  had  the  care,  management,  and  con- 
trol, of  a  certain  billiard  table,  and  then  and  there  unlawfully 
allowed,  suffered,  and  permitted  one  Charles  Shaffer,  who  was 
then  and  there  a  person  under  the  age  of  twenty-one  years,  to 
play  billiards  at  and  upon  said  table.  It  was  held  by  this 
court,  in  Zooh  v.  The  State,  47  Ind.  463,  that  the  above  statute 
made  it  unlawful  to  permit  a  minor  to  play  a  game  on  any 
of  the  instruments  therein  specified,  and  that  to  render  the 
indictment  good,  it  was  necessary  to  allege  the  name  of  the 
person  with  whom  the  game  was  played,  or  to  aver  that  such 
name  was  unknown. 

Under  that  ruling,  the  indictment  under  examination  is  bad, 
because  it  does  not  charge  that  a  game  was  played,  or  give  the 
name  of  the  person  with  whom  it  was  played,  or  aver  that  such 
name  was  unknown. 

It  is  also  insisted  by  counsel  for  appellants  that  the  indict- 
ment is  bad,  because  it  does  not  negative  the  exception  con- 
tained in  the  third  section  of  said  act.    The  exception  being 
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in  a  different  section,  the  pleader  was  not  required  to  negative 
it.  In  such  case,  it  was  for  appellants  to  show  that  the  case 
came  within  the  exception. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  sustain  the 
motion  to  quash  the  indictment. 


Darter  et  al.  t>.  Brown  et  ai» 

Replevin. — Pleading. — Bailment.—  Property  in  the  defendant  is  a  good 
answer  in  replevin,  whether  it  be  an  absolute  property  or  the  qualified 
property  of  a  bailee  in  the  thing  bailed ;  and  such  answer  forms  an  issue 
without  a  reply ;  and  a  reply  may  be  struck  out  on  motion,  or,  which  is  the 
same  in  effect,  a  demurrer  thereto  may  be  sustained. 

From  the  Montgomery  Circuit  Court. 

P.  &  Kennedy  and  W.  T.  Brush,  for  appellants. 
R.  jB.  JP.  Pierce,  for  appellees. 

Downey,  J. — This  was  replevin  by  the  appellants  against 
the  appellees,  for  a  lot  of  canvased  hams,  and  a  lot  of  hams 
not  canvased.  The  defendants  answered  by  a  general  denial, 
and  also  a  special  paragraph  setting  up  a  lien  on  the  hams,  in 
consequence  of  having  slaughtered  the  hogs,  from  which  the 
hams  were  taken,  and  cured  and  canvased  the  hams. 

The  plaintiffs  replied  in  five  paragraphs,  the  first  of  which 
was  a  general  denial,  and  the  others  special. 

The  defendants  demurred  to  the  second  paragraph  of  the 
reply,  and  their  demurrer  was  sustained.  This  ruling  of  the 
court  is  the  only  error  assigned. 

Property  in  the  defendant  is  a  good  answer  in  replevin,  and 
makes  an  issue  without  a  reply.  Landers  v.  George,  40  Ind. 
160.    It  can  make  no  difference  whether  the  property  which 


396  SUPREME  COURT  OF  INDIANA. 

Debreuil  etaLv.  Davis. 

t  —  * — — 

the  defendant  has  in  the  goods  be  the  absolute  property,  or 
only  a  qualified  property,  such  as  is  set  up  in  the  special  par- 
agraph of  the  answer.  He  may  defend  on  either.  A  bailee 
of  goods  has  a  qualified  property  in  the  thing  bailed;  and  a 
bailee,  having  a  lien  on  the  goods  bailed,  may  defend  his  pos- 
session against  the  claim  of  the  owner. 

The  second  paragraph  of  the  reply  might  have  been  struck  out 
on  motion.  The  defendant  got  rid  of  it,  however,  by  demurrer, 
which  is,  in  substance,  the  same.  Landws  v.  George,  supra. 
See,  on  the  general  subject,  Thompson  v.  Sweeteer,  43  Ind. 
312,  and  Sparks  v.  Heritage,  45  Ind.  66. 

The  judgment  is  affirmed,  with  costs. 


Debreuil  et  al.  «.  Davis. 

From  the  Lake  Circuit  Court. 

E.  O.  Field,  for  appellants. 
T.  J".  MerrifieM,  for  appellee. 

Downey,  J. — The  errors  assigned  in  this  case  are  as  fel- 
lows: 

1.  That  the  verdict  of  the  jury  is  contrary  to  law  in  finding 
for  the  plaintiff  against  the  defendant  Debreuil,  on  the  first 
paragraph  of  the  complaint. 

2.  That  the  verdict  of  the  jury  was  contrary  to  law  in  find- 
ing for  the  defendant  Mitchell,  on  the  second  paragraph  of 
the  complaint. 

3.  That  the  court,  in  overruling  the  demurrer  to  the  plain- 
tiff's complaint,  committed  error  of  law,  which  was  excepted 
to  at  the  time  by  the  defendants. 

4.  The  verdict  of  the  jury  was  not  sustained  by  the  evi- 
dence. 

The  first,  second,  and  fourth  alleged  errors  might  have  been 
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available  as  reasons  for  a  new  trial,  but  are  in  no  case  suffi- 
cient as  assignments  of  error. 

As  to  the  third  alleged  error,  we  may  dispose  of  it  by  say- 
ing that  there  was  an  amended  complaint  filed  covering  all 
the  ground  covered  by  the  original  complaint.  The  original 
was,  therefore,  no  longer  properly  a  part  of  the  record,  and 
no  question  as  to  its  sufficiency  is,  for  this  reason,  before  us. 
2  G.  &  H.  273,  sec.  559. 

The  judgment  is  affirmed,  with  ten  per  cent,  damages  and 
costs. 


Splahn  v.  Gillespie. 

Sheriff's  8aIjE.— Evidence.— Action  for  Possession  of  Bed  Estate.— Title  >» 
Under  Sheriff's  Sale. — In  an  action  to  recover  possession  of  real  estate,  ^  ^SjJ 
where  the  plaintiff  claims  title  by  purchase  at  sheriff's  sale  under  a  decree  ■  ^  -j=j 
of  foreclosure,  the  decree  of  foreclosure  and  order  of  sale,  the  return  of  |l56  8isl 
the  sheriff  thereon,  and  the  deed  of  the  sheriff  to  the  plaintiff  are  com-  **  ^ 
petent  evidence  for  the  plaintiff. 

Same. — Certificate  of  Sale. — May  be  Assigned. — A  certificate  of  purchase  made 
by  a  sheriff  on  the  sale  of  real  estate  on  execution  or  decree  of  foreclosure 
may  be  assigned,  and  the  deed  of  the  sheriff  may  be  made  to  the  assignee. 

Sheriff. — Return. — Record. — An  execution  with  a  return  of  the  sheriff 
thereon  is  by  statute  made  a  record. 

Same. — Conclusiveness  of  Return. — A  return  is  conclusive  against  the  officer  * 
who  makes  it,  and  is  prima  facie  evidence  in  his  favor. 

Same. — Summons. — A  return  upon  a  summons  is  conclusive  between  the  par*- 
ties  to  the  action. 

Same. — Execution. — Order  of  Sale.— Conclusiveness  of  Return. — A  party  or 
privy  may  not  aver  the  falsity  of  a  return  of  a  proper  officer  upon  an 
execution  or  order  of  sale,  except  in  a  direct  proceeding  against  such 
officer  for  a  false  return. 

Same. — Between  third  parties,  the  return  of  an  officer  is  prima  facie  evidence 
only  of  the  matters  stated  in  the  return. 

Same. — Recital  of  Facts  in  Return. — The  return  of  an  officer  on  mesne  or  final 
process  can  be  evidence  of  the  facto  stated  therein,  only  when  such  facts 
recited  are  official  acts  done  in  the  ordinary  and  usual  course  of  proceed- 
ings. Matters  of  opinion  or  excuse  for  failure  to  perform  a  duty  can  nol 
be  made  evidence  by  stating  them  in  the  return. 
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Sake. — Return  of  Summons. — Conclusiveness  of  Same. — Where  the  return  of  a 
sheriff  to  a  summons  shows  that  it  was  served  by  leaving  a  co~,y  at  the  last 
usual  place  of  residence  of  the  defendant,  it  will  be  sufficient  to  ahow 
personal  service,  and  it  can  not  be  impeached  in  a  collateral  proceeding. 

Bona  Fide  Purchaser.— &iZe  of  Real  Estate  by  Sheriff.— If  an  order  of  sale 
of  real  estate  on  a  decree  of  foreclosure  was  issued  without  authority,  this 
fact  does  not  affect  the  title  of  one  who  has,  under  such  order,  purchased 
the  property,  without  notice  of  the  improvident  issuing  of  the  order,  and 
who  has  paid  the  purchase-money  and  received  a  deed  from  the  sheriff 
beforenotice  of  such  irregularity. 

Evidence.— Action  for  Possession  of  Real  Estate  Bought  at  Sheriff's  SaU. — 
Amount  of  Judgment — In  an  action  to  recover  possession  of  real  estate, 
where  the  plaintiff  claims  title  by  purchase  at  sheriff's  sale  under  a  decree 
of  foreclosure,  it  is  not  competent  for  the  defendant  to  show  by  evidence 
that  he  never  owed  the  judgment  creditor  as  much  as  the  decree  was  ren- 
dered for,  but  that  he  only  owed  him  a  small  part  of  the  amount,  and  that 
he  paid  the  same  after  the  decree  was  rendered  an<}  before  the  sale. 

€ame.— Nor  can  such  defendant  be  permitted  to  prove  that  the  mortgage 
foreclosed  was  without  consideration,  except  a  small  amount,  and  that  the 
judgment  was  rendered  for  more  than  was  actually  due. 

From  the  Marion  Superior  Court. 

L.  Barbour  and  G  P.  Jacobs,  for  appellant. 
J.  E.  McDonald,  J.  M.  Bvtler,  F.  B.  McDonald,  and  G.  G 
Butter,  for  appellee. 

Buskibk,  C.  J. — This  was  an  action  by  the  appellee  against 
the  appellant,  to  recover  possession  of  certain  real  estate,  and 
damages  for  the  detention  of  the  same. 

The  defendant  aswered  in  two  paragraphs : 

1.  The  general  denial. 

The  second  was,  in  substance,  as  follows :  That  the  plaintiff 
claims  title  by  virtue  of  a  deed  from  the  sheriff  of  Marion 
county,  upon  a  foreclosure  of  a  mortgage  given  by  the  defend- 
ant to  one  Timothy  Splahn ;  that  the  mortgage  was  drawn  up 
by  Christopher  "Wcrbe  and  William  V.  Burns,  who  defendant 
understood  to  be  attorneys,  and  purported  to  be  given  to  secure 
the  payment  of  fourteen  hundred  dollars,  but  was,  in  fact,  given 
to  secure  a  loan  of  seventy  dollars;  that  the  falso  amount  was 
inserted  in  the  mortgage  by  the  advice  of  the  defendant's  attor- 
ney, as  the  best  means  of  securing  to  tho  defendant "  his  house  and 
lot  in  case  of  an  anticipated  domestic  difficulty,  which  fortu- 
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-nately  did  not  prove  serious,  and  no  occasion  ever  occurred  to 
use  the  mortgage  for  any  other  purpose  than  to  secure  the  loan 
of  seventy  dollars,"  and  that  it  was  not  made  to  defraud  any 
creditor  or  any  other  person ;  that  the  mortgage  was  left  at 
the  recorder's  office  and  duly  recorded ;  that  he  fully  paid  the 
amount  due  on  such  mortgage  before  it  was  foreclosed ;  that 
one  William  V.  Burns,  without  any  assignment  of  the  mort- 
gage and  without  the  knowledge  or  consent  of  the  mortgagor 
or  mortgagee,  fraudulently  procured  the  mortgage  from  the 
recorder's  office,  and  put  it  in  suit,  and  prosecuted  it  to  a  final 
decree  without  the  consent  or  knowledge  of  the  mortgagee ; 
that  the  defendant  had  no  knowledge  or  notice  of  the  suit ; 
that  he  was,  at  the  time  of  the  commencement  of  the  suit  and 
for  a  long  time  thereafter,  absent  from  Marion  county,  and  if 
any  summons  was  served,  by  leaving  a  copy  at  his  residence, 
it  was  lost  or  destroyed,  and  never  came  to  his  knowledge ; 
that  the  decree  was  rendered  on  the  6th  day  of  October,  1866, 
and  the  order  of  sale  was  issued  on  the  7th  of  February, 
1868,  and  the  mortgaged  property  was  sold  on  the  7th  day  of 
March,  1868,  on  a  bid  made  in  the  name  of  Charles  Coulon  by 
said  Burns ;  that  Burns  and  Coulon  knew  at  the  time  that 
the  mortgage  had  been  paid  and  the  decree  obtained  fraudu- 
lently;  that  Coulon  assigned  the  certificate  to  Mary  Gillespie; 
that  the  defendant  did  not  know  the  property  was  advertised 
for  sale,  or  sale  made,  until  a  year  after  the  sale  was  made ; 
that  he  has  resided  upon  such  property  at  all  times  since  the 
mortgage  was  made,  and  could  have  told  any  one  inquiring 
that  the  mortgage  had  been  satisfied ;  that  Mary  Gillespie  did 
not  and  could  not  acquire  any  greater  right  than  Coulon ;  that 
Coulon  never  paid  any  portion  of  his  bid  of  five  hundred  dol- 
lars ;  and  that  the  deed  was  made  to  Mary  Gillespie  before  he 
knew  of  the  sale. 

The  prayer  was,  that  the  claim  of  the  plaintiff,  which  was  a 
cloud  upon  his  title,  should  be  removed,  and  that  such  decree 
and  sale  thereon  should  be  declared  void,  and  for  general 
relief. 

A  demurrer  was  overruled  to  the  second  paragraph  of  <Jha 
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answer,  and  an  exception  taken.  Reply  in  denial.  The  cause 
was  tried  before  a  jury,  and  a  verdict  returned  for  the  plaintiff 
for  possession  and  damages.  The  court  in  special  term  over- 
ruled a  motion  for  a  new  trial.  Upon  appeal,  the  court  in 
general  term  affirmed  the  judgment  in  special  term,  and  this 
ruling  is  assigned  for  error  here. 

The  first  error  relied  upon  is  the  admission  in  evidence  of  the 
decree  of  foreclosure,  the  order  of  sale,  the  return  of  the 
sheriff  thereon,  and  the  deed  of  the  sheriff  to  Mrs.  Gillespie, 
the  assignee  of  the  certificate  of  purchase.  In  the  motion  for 
a  new  trial,  the  above  propositions  were  divided  into  three : 

1.  The  admission  of  the  decree. 

2.  The  admission  of  the  order  of  sale. 

3.  The  admission  of  the  deed. 

The  first  and  second  involve  the  same  question  and  will  be 
considered  together.  The  third  presents  the  question,  whether 
the  certificate  of  purchase  issued  by  the  sheriff  to  the  pur- 
chaser was  assignable. 

There  is  considerable  conflict  in  the  authorities  as  to  what 
proof  has  to  be  made  by  one  who  seeks  to  recover  real  estate 
where  the  title  is  derived  through  a  judicial  sale.  Rorer  on 
Judicial  Sales,  in  section  641,  p.  228,  says: 

"  About  what  are  the  requsites  to  a  valid  sale  on  execution, 
as  a  general  principle,  there  is  some  diversity  of  authorities. 
Some  of  the  rulings  are,  that  the  party  setting  up  an  execution 
sale  must  show  a  valid  judgment ;  valid  writ  of  execution ;  a 
levy  and  deed ;  and  that  all  else,  when  these  are  shown,  is 
between  the  parties  to  the  execution  and  the  officer  selling. 
Whilst  in  other  cases  it  is  holden  that  merely  a  valid  judg- 
ment, and  valid  writ  of  execution,  need  be  shown ;  and  that 
if  it  does  not  appear  whether  there  was  a  levy,  and  nothing 
appears  to  the  contary,  the  presumption  is  that  the  officer  did  his 
duty ;  and,  therefore,  where  levies  are  holden  to  be  necessary, 
the  presumption  of  law  arises  that  the  officer  did  his  duty,  and 
that  a  proper  levy  has  been  made ;  but  if  no  levy  or  return 
was  really  made,  or  notice  of  sale  given,  it  would  not  affect  a 
bona  fide  purchaser.    Such  are  the  general  rulings  on  the  sab- 
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ject,  while  yet  -another  class  of  cases  hold  that  when  the 
judgment  on  which  the  execution  issues  is  in  law  a  lien  upon 
the  land  to  be  sold,  then  no  levy  whatever  is  necessary; 
and  that  as  a  consequence  arising  therefrom,  the  production  of 
a  valid  judgment,  execution,  and  a  sheriff's  deed  purporting 
to  have  been  made  on  a  sale  under  such  execution,  is  all  that 
is  required." 

A  large  number  of  cases  are  cited  in  support  of  the  above 
propositions.  In  sec.  655,  p.  234,  it  is  stated  upon  an  exam- 
ination of  the  authorities,  that  it  is  the  duty  of  the  officer,  in 
all  cases,  in  executing  a  writ  of  fieri  facias,  to  levy,  whether 
the  property  be  real  or  personal ;  that  whilst  it  is  "the  duty  of 
the  officer  to  levy,  the  omission  so  to  do,  or  to  advertise  the 
sale,  or  to  make  a  return,  will  not  affect  a  bona  fide  purchaser, 
if  the  sale  be  in  all  other  respects  sufficient  and  fair,  even  if  it 
be  made  to  appear  thereafter  in  a  collateral  proceeding  that 
such  irregularities  occurred ;  and  that  in  case  it  is  not  made  to 
appear  either  the  one  way  or  the  other,  then  by  presumption 
of  law,  the  officer  is  presumed  to  have  done  his  duty,  and  the 
court  will  hold  that  the  requirements  of  the  law  in  these  par- 
ticulars were  complied  with." 

It  is  firmly  settled  by  repeated  decisions  of  this  court,  that  a 
person  claiming  title  through  a  sale  upon  execution  is  only 
required  to  show  a  valid  judgment,  execution,  and  sheriff's 
deed.  Carpenter  v.  Doe}  2  Ind.  465 ;  Mercer  v.  Doe,  6  Ind. 
80;  Lewis  v.  PhiUlps,  17  Ind.  108;  Evans  v.  Ashby,  22  Ind. 
15;  Comparet  v.  Hanna,  34  Ind.  74;  White  v.  Gronkhite,  35 
Ind.  483. 

The  objection  urged  to  the  admission  of  the  deed  in  evi- 
dence is,  that  the  sale  was  made  to  Charles  Coulon,  while  the 
deed  is  made  to  Mary  Gillespie,  as  assignee  of  the  certificate 
of  purchase ;  and  it  is  very  earnestly  contended  that  the  cer- 
tificate of  purchase  is  not  assignable,  and  that  consequently 
the  sheriff  possessed  no  power  to  make  a  deed  to  any  other 
person  than  the  purchaser. 

The  redemption  act  of  June  4th,  1861,  2  G.  &  H.  251,  pro- 
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vides  for  issuing  certificates  of  purchase.  It  is  not  expressly 
provided  that  such  certificate  6hall  bo  assignable,  but  the 
implication  is  very  strong  that  the  legislature  supposed  it  was 
assignable  by  that  or  some  other  act.  The  first  section  pro- 
vides for  the  redemption  of  lands  sold  by  the  payment  of  the 
amount  therein  prescribed  "to  the  purchaser,  his  heirs  or 
assigns,"  etc. 

By  the  second  section,  it  is  provided  that  the  sheriff  shall 
make  the  deed  to  the  holder  of  the  certificate. 

A  certificate  of  purchase  is,  in  substance  and  legal  effect,  an 
agreement  to  convey  property,  on  certain  conditions,  and  is 
embraced  and  made  assignable  by  the  first  section  of  "  an  act 
concerning  promissory  notes,  bills  of  exchange,  bonds,  or  other 
instruments,"  etc.  2  G.  &  H.  658.  An  agreement  in  writing 
to  convey  property  is  made  assignable  by  such  act.  The 
sheriff's  deed  may  be  made  to  the  purchaser  or  his  assigns. 
Blount  v.  Davis,  2  Dev.  19 ;  Small  v.  Hodgen,  1  Litt.  16 ;  In  re 
Smith,  4  Nevada,  254 ;  McClurev.  Engelhardt,  17  111.  47 ;  Friz- 
zle  v.  Veach,  1  Dana,  211.  Or,  in  case  of  the  death  of  the  pur- 
chaser, it  may  be  made  to  his  devisee  or  heirs  at  law.  Sum- 
ner v.  Palmer,  10  Rich.  38 ;  McElmurray  v.  Ardis,  3  Strob. 
212;  Swink  v.  Tlwmpson,  31  Mo.  336.  The  purchaser  may 
assign  or  transfer  his  bid,  and  a  deed  from  the  sheriff  to  such 
assignee  will  be  valid.  Mathews  v.  Clifton,  13  Sm.  &  M.  330 ; 
Ehleringer  v.  Moriarty,  10  Iowa,  78 ;  Brooks  v.  Raicliff,  1 1 
Ire.  321 ;  Carter  v.  Spencer,  7  Ire.  14.  So  the  purchaser 
may  assign  the  sheriff's  certificate  of  purchase  where  such  cer- 
tificate is  required,  and  the  deed  may  be  made  to  the  assignee 
thereof.  See  the  cases  cited  above  in  17  111.,  10  Rich.,  10 
Iowa,  and  4  Nevada.  In  Davis  v.  Langsdale,  41  Ind.  399,  the 
assignability  of  a  certificate  of  purchase  was  recognized  and 
acted  on. 

The  recital  of  such  assignment  in  the  sheriff's  deed  is  prima 
facie  evidence  thereof.  Stafford  v.  Williams,  12  Barb.  240 ; 
In  re  Smith,  4  Nevada,  254.  And  though  the  trans- 
fer or  assignment  of  the  sheriff's  certificate  be  so  defective 
that  a  deed  to  the  assignee  could  not  be  coerced  from  theoifi- 
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cer,  yet,  if  he  execute  a  deed  in  pursuance  thereof  to  the 
assignee,  the  deed  will  be  good.  McOlurev.  EngeUiardt,  supra; 
Bank  of  the  United  States  v.  Voorhees,  1  McLean,  221 ;  In  re 
Smith9  4  Nevada,  254. 

In  the  case  last  cited  the  court  say : 

"  It  was  objected  on  the  trial  that  Martin  could  not  hold 
under  the  sheriff's  deed,  or  derive  any  advantage  from  it,  for 
the  reason  that  the  sheriff's  return,  and  perhaps  other  evi- 
dence, showed  that  the  sale  was  made  to  Green,  and  there  was 
no  #  legal  evidence  of  any  assignment  of  Green  to  Martin. 
We  think  no  evidence  of  this  fact  was  required,  but  the 
recitals  of  the  sheriff's  deed.  To  support  a  title  derived  from 
a  sheriff's  sale,  it  is  necessary  to  show  the  judgment  or  decree, 
and  the  order  of  sale. 

"  When  you  have  shown  the  judgment  and  an  execution,  or 
order  of  sale  placed  in  the  officer's  hands,  then  tho  law  pre- 
sumes that  all  the  recitals  contained  in  the  deed  made  in  pur- 
suance of  the  order  of  sale  are  true.  The  sheriff  had  a  right 
on  sufficient  evidence  of  the  assignment  of  the  certificate  of 
sale  to  make  the  deed  to  Martin.  His  recital  was  prima  fade 
evidence  of  the  fact,  and  the  deed  passed  the  title  as  effectually 
as  if  Martin  had  been  the  original  purchaser.  Nor  would 
it  make  any  difference  whether  this  assignment  of  the  certificate 
by  Green  was  by  writing  on  the  certificate  itself  or  on  a  separate 
piece  of  paper.  Nor  could  the  form  of  the  assignment  be 
material.  All  that  was  necessary  to  justify  the  sheriff  in 
making  the  deed  to  Martin,  was  satisfactory  and  conclusive 
proof  that  Green  had  transferred  the  benefit  of  his  piirchase 
to  Martin." 

In  Ehleringcr  v.  Mbriarty,  10  Iowa,  78,  it  was  said : 

"  It  is  a  familiar  doctrine  and  practice,  that  the  sheriff  may 
make  his  deed  to  a  different  person  from  the  bidder,  when  the 
bidder  consents  to  it.  It  is  a  matter  of  bargain  between  him 
and  such  other.  If  he  does  not  complain,  it  affords  the 
defendant  no  ground  if  the  purchase-money  is  correctly 
applied." 

In  McOlure  v.  Engelhardt,  17  111.  47,  it  was  held: 
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"  The  title  might  well  pass,  under  such  a  defective  assign- 
ment as  would  not  enable  the  holder  to  compel  the  officer  to 
execute  a  deed ;  yet  he  may  do  so,  and  it  will  be  good.  It  is 
not  a  question  in  which  the  judgment  debtor  has  any  interest ; 
having  neglected  to  redeem,  his  title  has  passed ;  and,  as  to 
him,  it  is  not  material  as  to  whom  it  is  conveyed.  Wiley  v. 
Bean,  1  Gilman,  305  ;  Garrett  v.  Wiggins,  1  Scam.  335 ;  Voor- 
heesv.  The  Bank  of  the  U.  S.,  10  Pet.  478." 

We  think  the  decree  of  foreclosure,  the  order  of  sale  and 
the  return  thereon,  and  the  deed  of  the  sheriff,  were  properly 
admitted  in  evidence. 

The  fourth  reason  for  a  new  trial  was  in  these  words : 

"  The  court  erred  in  refusing  to  allow  the  defendant  to  give 
evidence  of  the  falsity  of  the  sheriff's  return  to  the  execution 
offered  in  evidence  as  to  the  payment  of  the  purchase-moneys 
bid  at  the  sheriff's  sale ;  also,  that  the  sheriff  falsely  return- 
ed that  he  had  sold  said  premises  to  Charles  Coulon ;  also,, 
that  the  sheriff  falsely  returned  that  he,  said  Coulon,  was  the 
highest  bidder  at  said  sheriff's  sale." 

It  is  very  earnestly  contended  by  counsel  for  the  appellee 
that  the  evidence  ofiered  was  inadmissible,  upon  the  ground 
that  the  return  of  the  sheriff  upon  the  execution  was,  in  this 
collateral  proceeding,  conclusive  upon  the  appellant.  The 
sheriff,  in  his  return,  states  that  he  sold  the  property  to  Charles 
Coulon,  that  he  was  the  highest  bidder,  and  that  he  paid  the 
price  for  which  it  was  sold.  Section  517  of  the  code,  2  G.  & 
H.  259,  makes  an  execution  and  the  return  thereon  a  record. 
See  Hodson  v.  Doe,  4  Blackf.  487. 

In  Hamilton  v.  Mattock,  5  Blackf.  421,  it  was  held  that  in 
a  scire  facias  to  have  execution  against  real  estate  on  a  tran- 
script of  a  justice's  judgment,  the  defendant  could  not  question 
the  truth  of  the  constable's  return  of  "  no  property  "  to  the 
execution. 

In  Lines  v.  The  State,  6  Blackf.  464,  which  was  an  action 
on  a  sheriff's  bond,  it  was  held  that  parol  evidence  was  not 
admissible  to  contradict  the  sheriff's  return. 

In  Goodtitle  v.  Cummins,  8  Blackf.  179,  it  was  held  that  an 
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immaterial  portion  of  the  return  of  the  sheriff  on  an  execution 
might  be  contradicted  by  parol  evidence. 

In  Williams  v.  Case,  14  Ind.  253,  and  Harlan  v.  Hams, 
17  Ind.  328,  it  was  held  that  an  execution,  with  the  return 
thereon;"  were  records  and  constituted  primary  evidence,  and 
could  not  be  proved  by  parol  without  first  accounting  for  the 
original. 

In  Smith  v.  Noe,  30  Ind.  117,  it  was  held  that  the  return 
of  the  sheriff  on  the  summons,  however  false,  could  not  be 
controverted  or  impeached  by  the  defendant,  for  the  purpose 
of  avoiding  an  appearance  to  the  action. 

Bowell  v.  Klein,  44  Ind.  290,  was  an  action  of  replevin. 
The  officer  returned  that,  after  diligent  search,  he  was  unable 
to  find  the  property  described  in  the  writ.  The  court,  over 
the  objection  and  exception  of  the  plaintiff,  permitted  the 
defendant  to  prove  that  the  sheriff  took  from  him  thirty-eight 
bushels  of  wheat,  for  the  value  of  which  the  defendant  had 
judgment.  The  appellant  contended  that  the  return  of  the 
sheriff  was  conclusive  upon  the  parties,  and  could  not  be 
impeached  or  contradicted  by  parol  evidence.  This  court 
said :  "  The  position  assumed  seems  to  be  sustained  by  the 
authorities.  If  an  officer  makes  a  false  return,  the  remedy  is 
against  the  officer.  This  return  can  not  be  contradicted  except 
in  such  an  action." 

Counsel  for  appellant  refer  us  to  the  following  authorities 
as  establishing  the  proposition  that  the  return  of  the  sheriff  to 
the  order  of  sale  was,  in  this  actioq,  only  prima  facie  evidence, 
and  consequently  could  be  contradicted  by  parol  evidence : 
Butler  v.  The  State,  ex  rel.  McFatridge,  20  Ind.  169 ;  Butts  v. 
Francis,  4  Conn.  424;  Watson  v.  Watson,  6  Conn.  334; 
Weidman  v.  Weitzel,  13  S.  &  R.  96. 

The  case  of  Butler  v.  The  State,  ex  rel.  McFatridge,  supra, 
was  an  action  upon  the  official  bond  of  Butler,  as  constable, 
for  making  a  false  return.     The  case  made  was  this  :# 

That  the  relator  delivered  to  the  constable,  to  hold  as  a 
pledge,  a  note  executed  by  one  Bell  payable  to  the  relator,  for 
eix  hundred  and  twenty-one  dollars,  which  the  constable  lev- 
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ied  on  and  sold  for  four  hundred  and  twenty  dollars,  and  in  his 
return  stated  that  the  note  was  given  up  by  the  defendant. 
Upon  the  trial,  the  plaintiff  was  permitted  to  prove  that  so 
much  of  the  return  as  stated  that  the  note  was  given  up  by 
the  defendant  was  false.  In  this  court,  it  was  insisted  upon  in 
argument,  that  the  return  was  conclusive,  that  the  note  was 
given  up  by  the  relator  to  satisfy  the  execution.  The  court 
say :  "  We  do  not  so  understand  the  law.  A  return  to  an  exe- 
cution is  always  conclusive  against  the  officer  who  makes  it, 
but  as  a  general  rule  it  is,  as  to  other  cases,  mere  prima  facie 
evidence  of  the  facts  which  it  recites.  The  case  at  bar  is  not 
an  exception  to  the  rule." 

The  two  cases  cited  in  Connecticut  hold  that  the  return  of 
an  officer  is  only  prima  facie  evidence  of  the  truth  of  the 
matters  therein  recited. 

In  the  case  of  Gyfford  v.  Woodgate,  11  East,  297,  the  ques- 
tion was,  whether  the  return  of  the  sheriff  upon  an  execution, 
that  he  had  forborne  to  sell  at  the  request  of  the  plaintiff,  was 
conclusive  in  favor  of  the  sheriff  in  an  action  against  him  by 
the  plaintiff,  and  it  was  held  to  be  only  prima  facie. 

Wo  do  not  deem  it  necessary  to  examine  the  English  author- 
ities, as  the  rule  is  stated  in  Watson  v.  Watson,  supra}  a  case 
relied  upon  by  the  appellant,  and  which  sustains  his  view  of 
the  law.    The  court  say : 

"  It  is  a  general  rule  of  the  English  common  law,  that 
the  return  of  a  sheriff  on  an  execution,  except  in  relation  to 
himself  when  sued,  is  absolutely  conclusive.  19  Vin.  Abr. 
196,  199 ;  Com.  Dig.  tit.  Retorn.  G.  The  reason  assigned 
for  not  admitting  an  averment  against  the  return  of  the  sher- 
iff, is,  that  he  is  a  sworn  officer,  to  whom  the  law  gives  credit. 
19  Vin.  Abr.  196,  201. 

"  The  rule  of  common  law  relative  to  the  return  of  a  sher- 
iff on  mesne  process,  is  the  same ;  and  it  necessarily  must  be, 
as  it  falls  within  the  same  reason.  19  Vin.  Abr.  197, 199, 
201,  205;  Flvd  v.  Penington,  Cro.  Eliz.  872;  Slayton  v. 
Chester,  4  Mass.  478;  Estabrook  v.  Hapgood,  10  Mass*. 
313." 
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The  case  of  Weidman  v.  WeUzel,  supra,  does  not  support 
the  doctrine  contended  for.  The  return  was  defective  in  form, 
and  was  made  two  years  after  the  feet,  and  more  than  a  year 
after  the  action  was  brought.  The  court  said  it  was  unworthy 
the  name  of  a  regular  legal  return.  The  court  admitted  parol 
evidence  because  there  was  no  legal  return.  This  is  shown 
by  the  ruling  in  Diller  v.  Roberto,  13  S.  &  R.  60,  and  the  sub- 
sequent case  of  Sample  v.  Gndson,  9  Watts  &  S.  62,  where 
it  was  held  that  the  return  was  conclusive. 

"We*  think  the  following  propositions  of  law  are  deducible 
from  the  authorities  which  we  have  examined  in  the  investi- 
gation of  the  subject  in  hand,  and  which  are  hereafter  cited : 

1.  That  a  return  is  conclusive  against  the  officer  who  makes 
it,  and  is  prima  fade  evidence  in  his  favor. 

2.  That  a  return  upon  a  summons  is  conclusive  between  the 
parties  to  the  action. 

3.  It  is  a  well  settled  principle  of  the  English  law,  that  the 
sheriff's  return  on  an  execution  or  order  of  sale  is  not  traversa- 
ble, and  the  court  will  not  try  on  affidavits  whether  the  return 
by  the  sheriff  is  false,  even  though  a  strong  case  is  made  out 
showing  fraud  and  collusion,  but  the  party  must  resort  to  his 
remedy  by  an  action  against  the  sheriff  for  a  false  return.  In 
Connecticut,  the  return  of  a  sheriff  on  mesne  process  is  held  to 
be  only  prima  facie  evidence,  but  even  in  that  State  he  cannot 
falsify  it  by  his  own  evidence.  In  most,  and,  probably,  in  all 
of  the  other  states  of  the  United  States,  the  rule  is  established, 
that  as  between  privies  to  the  suit  in  which  the  return  is  made, 
and  privies  and  the  officer,  except  when  the  latter  is  charged  in  a 
direct  proceeding  against  him  for  a  false  return,  tho  sheriff's 
return  is  conclusive  and  cannot  be  impeached.  A  party  or  privy 
may  not  aver  the  falsity  of  a  return  made  by  a  proper  officer, 
without  a  direct  proceeding  against  the  officer,  even  in  chancery. 

4.  That  between  third  parties  the  return  of  an  officer  ia 
prima  facie  evidence  only  of  the  matters  stated  in  the  return. 

5.  The  return  of  an  officer  on  mesne  or  final  process  can 
be  evidence  of  the  facts  stated  therein,  only  when  the  facts 
recited  are  official  acts  done  in  the  ordinary  and  usual  course 
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of  proceedings.  Matters  of  opinion  or  excuse  for  failure  to 
perform  a  duty  can  not  be  made  evidence  by  stating  them  in 
the  return,  but  must  be  proved  on  the  trial.  Lindley  v.  Kelley, 
42  Ind.  294,  and  the  authorities  there  cited;  Gwynne  Sheriffs, 
473  to  477 ;  Crocker  Sheriffs,  sees.  45,  46,  47 ;  Watson  Sher- 
iffs (Phila.  ed.  Law  Lib.)  52,  53;  Allen  Sheriffs,  57;  Small 
v.  Hodgen,  1  Litt.  16;  Trigg  v.  Lewis's  Fa?r,  3  Litt.  129; 
Bibb  v.  Monroe,  5  Litt.  199 ;  Taylor  v.  Lewis,  2  J.  J.  Mar.  400 ; 
Hill  v.  Kling,  4  Ohio,  135 ;  Stewart  v.  Houston,  25  Ark.  311 ; 
Frasierv.  William8,15  Minn.  288;  Hutchins  v.  County  Comm'rs, 
eto.,  16  Minn.  13 ;  Huntress  v.  Tiney,  39  Me.  237 ;  Hotchhiss 
v.  Hunt,  56  Me.  252 ;  Slayton  v.  Chester,  4  Mass.  478 ;  Bott  v. 
Burnett,  9  Mass.  93;  The  Inhabitants, etc.,\.  The  Inhabitants, 
etc.,  11  Mass.  379 ;  Angdl  v.  Bowler,  3  R.  I.  77  ;  Stoors  v.  Kd- 
'*ey,  2  Paige,  418 ;  Gardner  v.  Buckbee,  3  Cow.  120 ;  Allen 
v.  Martin,  10  Wend.  300 ;  Jackson  v.  Wood,  3  Wend.  27  ;  Town- 
send  v.  Olin,  5  Wend.  207 ;  Gardner  v.  Hosmer,  6  Mass.  325 ; 
The  Col.  Ins.  Co.  v.  Force,  8  How.  Pr.  353 ;  Elileringer  v.  Mori- 
arty,  10  Iowa,  78  ;  Lawrence  v. Pond,  17  Mass.  433 ;  WhitaJcer 
v.  Sumner,  7  Pick.  551 ;  Miles  v.  Knott,  12  Gill  &  J.  442 ; 
Bryan  v.  Brown,  2  Murph.  343 ;  Hamilton  v.  Adams,  2Murph» 
161 ;  Dunnv.  Meriwdher,  1  A.  K.  Mar.  158 ;  Martinv.M  Cargo, 
h  Litt.  293;  Haynes  v.  Small,  22  Me.  14;  Wilson  v.  Loring, 
7  Mass.  392;  Barrett  v.  Copeland,  18  Vt.  67;  Paxtonv. 
JSteckel,  2  Barr  Pa.  93 ;  Doty  v.  Turner,  8  Johns.  20 ;  Sheldon  v. 
Payne,  3  Seld.  453 ;  In  re  Smith,  4  Nevada,  254 ;  Kingsbury 
v.  Buchanan,  11  Iowa,  387;  Harper  v.  Jfq#K,  11  Iowa, 
527 ;  McClure  v.  Engdhardt,  17  111.  47 ;  IFTleofon  v.  Sexton, 
4  Wheat.  503. 

In  Small  v.  Hodgen,  1  Litt.  16,  it  was  held,  that 
the  return  of  the  sheriff  is  conclusive  as  to  the  feet  who  was 
the  purchaser;  and  evidence  tending  to  show  that  another 
was,  or  the  person  there  stated  to  be  the  purchaser  was  not, 
is  inadmissible  even  on  a  motion  to  set  aside  the  sale. 

In  Hill  v.  Kling,  4  Ohio,  135,  the  court  say :  "  The  author- 
ities show  that  as  between  parties  and  privies  and  the  officer, 
except  where  the  latter,  is  charged  upon  its  falsity,  the  return 
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is  matter  of  record,  and  therefore  conclusive.  The  return  is 
at  the  peril  of  the  officer.  If  true,  it  is  his  protection ;  if  false,  he 
alone  is  responsible.  If  a  return  upon  execution  can  be 
impeached,  or  falsified  by  the  parties  to  the  judgment,  purchasers 
at  sheriff 's  sales,  whether  of  personal  or  real  estate,  would  be 
without  protection.  It  would  be  hard  indeed,  if  it  was  at  the  jperil 
of  the  purchaser  whether  the  return  of  the  officer  was  true  or  false, 
especially  where  he  must  be  absolutely  ignorant  of  the  fact." 

This  court  correctly  held,  in  Butter  v.  The  State,  etc.,  supra, 
that  an  officer's  return  on  an  execution  was  conclusive  against 
him,  but  the  statement  made  as  the  general  rule  in  other  cases  is 
loose  and  inaccurate,  and  should  no  longer  be  regarded  as 
authority.  The  conclusiveness  of  a  return  upon  execution  is 
essential  to  the  protection  of  bona  fide  purchasers,  and  while 
it  may,  in  some  instances,  produce  hardship,  its  general  observ- 
ance will  result  in  good. 

It  appears  by  the  pleadings  and  the  evidence  that  the  par- 
ties to  the  original  mortgage  undertook  to  practice  a  fraud, 
and,  if  their  attempted  fraud  has  recoiled  upon  their  own  heads, 
they  should  not  attempt  to  throw  the  loss  upon  one  who  is 
confessedly  a  bona  fide  purchaser.  The  appellant  has  made  no 
attempt  to  relieve  himself  of  what  he  now  claims  was  an 
unjust  judgment. 

We  think  the  court  committed  no  error  in  excluding  the 
evidence  offered. 

The  fifth  reason  for  a  new  trial  was  as  follows :  "  The 
court  erred  in  refusing  to  allow  the  evidence  of  Michael 
Splahn  to  go  to  the  jury,  that  at  the  time  of  the  commence- 
ment of  the  suit  of  Timothy  Splahn  against  Michael  Splahn 
and  wife,  in  the  Common  Pleas  of  Marion  County,  which  was 
introduced  in  evidence  by  the  plaintiff,  and  at  the  time  of  the 
alleged  service  of  the  summons  in  that  case,  and  at  the  time 
of  the  rendition  of  the  judgment  in  that  case,  he  was  absent 
from  the  county  of  Marion,  and  that  he  had  no  actual  notice 
or  personal  knowledge  of  the  commencement  of  the  suit  or 
the  pendency  thereof,  or  the  rendition  of  the  judgment,  until 
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more  than  one  year  after  the  time  of  the  sale  of  said  mort- 
gaged premises." 

The  return  of  the  sheriff  to  the  summons  in  the  original 
action  shows  that  it  was  served,  by  reading,  on  the  wife  of 
Michael  Splahn,  and  as  to  him  it  was  served  by  leaving  a 
copy  at  his  last  usual  place  of  residence.  The  return  was  suffi- 
cient, and  showed  personal  service  on  the  appellant.  Pigg  v. 
Pigg,  43  Ind.  117. 

The  return,  however  false,  could  not  have  been  controverted 
or  impeached  in  that  action,  for  the  purpose  of  avoiding  an 
appearance  to  such  action.  Smith  v.  Noe,  30  Ind.  117.  Surely 
no  one  would  seriously  contend  that  the  return  could  be 
impeached  in  this  collateral  proceeding. 

The  sixth  reason  for  a  new  trial  was :  "  That  the  court 
erred  in  refusing  to  allow  the  defendant  to  prove  by  Timothy 
Splahn,  the  plaintiff  in  the  case  of  Timothy  Splahn  against 
Michael  Splahn  and  wife,  commenced  and  prosecuted  in  the 
Common  Pleas  Court  of  Marion  county,  that  he  never  directed 
an  execution  to  issue  in  the  case  of  Timothy  Splahn  against 
Michael  Splahn,  and  did  not  know  that  the  execution  had 
been  issued  at  the  time,  and  until  after  the  sale/9 

The  offer  was  to  prove  that  Timothy  Splahn  did  not  order 
an  execution,  and  did  not  know  that  one  had  been  issued  until 
after  the  sale.  It  appears  of  record,  that  Timothy  Splahn 
had  an  attorney  of  record,  who  had  the  power  to  order  an 
execution.  It  was  not  proposed  to  be  proved  that  the  issuing 
of  such  order  of  sale  was  not  procured  and  directed  by  such 
attorney.  But  if  the  order  of  sale  was  issued  without  author- 
ity, it  would  not  affect  the  title  of  one  who  purchased  [the 
property  without  notice  of  the  improvident  issuing  of  the 
order,  and  who  paid  the  purchase-money  and  received  a  deed 
before  notice  of  such  irregularity.  Lewis  v.  Phillips,  17  Ind. 
108 ;  Nunemacher  v.  Ingle,  20  Ind.  135  ;  Sowles  v.  Harvey ,20 
Ind.  217 ;  The  State  v.  Wilkins'  Adm'r,  21  Ind.  216  ;  Watt  v. 
Alvord,  25  Ind.  533 ;  Rhodes  v.  Green,  36  Ind.  7 ;  Routh  v* 
Spencer,  38  Ind.  393. 

The  seventh  reason  was  in  these  words :  "  The  court  erred 
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in  refusing  to  allow  the  defendant  to  give  evidence  to  the  jury  that 
the  mortgage  upon  which  the  decree  was  rendered,  in  the  case 
of  Timothy  Splahn  against  Michal  Splahn  and  wife,  was  given 
to  secure  the  sum  of  seventy  dollars  and  no  more,  and  that  the 
whole  amount  actually  due  upon  the  mortgage,  principal  and 
interest,  was  paid  by  Michael  Splahn  to  Timothy  Splahn 
before  the  execution*  upon  the  decree  of  foreclosure  was  issued 
to  the  sheriff." 

The  offer  as  made  upon  the  trial  was  somewhat  different 
from  the  manner  in  which  it  is  stated  in  the  motion.  The 
matter  is  thus  stated  in  the  bill  of  exceptions :  "  Thereupon 
the  defendant,  to  sustain  the  issue  on  his  part,  offered  the  fol- 
lowing evidence,  to  wit : 

"  Timothy  Splahn  sworn  and  examined.  I  was  plaintiff  in 
the  old  suit  of  Splahn  v.  Splahn,  in  the  common  pleas  court ; 
I  am  a  cousin  to  the  defendant,  Mike  Splahn ;  I  don't  know 
when  the  judgment  in  the  old  suit  was  rendered  ;  I  think  it 
was  in  1866  ;  the  mortgage  sued  on  in  that  case  was  a  volun- 
tary one — was  a  sham ;  it  was  made  to  secure  only  a  few  dol- 
lars ;  no  money  was  passed  between  us. 

"Question  by  defendant.  1.  How  much,  if  anything,  was 
owing  to  you  by  Michael  Splahn  on  the  decree  and  judgment 
at  the  time  the  order  of  sale  was  issued  ? 

"  To  this  question  the  plaintiff  objected,  and  the  court  sus- 
tained the  objection,  and  refused  to  allow  the  witness  to  answer 
the  question,  to  which  ruling  and  action  of  the  court  the 
defendant  at  the  time  excepted. 

"  Question  by  defendant.  2.  Tell  the  court  and  jury  whether 
anything  was  due  you  on  the  said  judgment  from  Michael 
Splahn  at  the  time  the  decree  was  issued,  and  if  so  how 
much. 

"  To  this  question  the  plaintiff  objected,  and  the  court  sus- 
tained the  objection  and  refused  to  allow  the  witness  to  answer 
the  question,  to  which  ruling  and  action  of  the  court  the 
defendant  at  the  time  excepted,  because  it  was  a  question  of 
law,  but  permitted  the  defendant  to  prove,  if  he  could,  that 
decree  had  all  been  paid,  or  any  part  of  it. 


412  SUPREME  COURT  OP  INDIANA. 


Splahn  v.  Gilleepie. 


"  The  defendant  then  offered  to  prove  by  the  witness,  that, 
although  the  decree  was  for  one  thousand  four  hundred  and 
four  dollars  and  sixty-six  cents,  he,  at  the  time  it  was  ren- 
dered, only  owed  Timothy  Splahn  the  sum  of  seventy-six  dol- 
lars, and  that  since  the  rendition  of  the  decree,  and  before  the 
sale  of  the  land,  he  had  paid  Timothy  Splahn  seventy-six  dol- 
lars, and  that  that  amount  was  all  he  paid  or  owed  to  said  Timo- 
thy on  the  decree,  and  that  Timothy  Splahn  never  claimed 
any  more  was  due  to  him,  but  the  court  refused  to  allow 
defendant  to  make  or  give  such  proof,  to  which  ruling  and 
action  of  the  court  the  defendant  at  the  time  excepted." 

It  was  admitted  by  all  the  parties,  before  the  plaintiff  closed 
his  evidence  in  chief,  that  at  the  time  of  issuing  the  decree  and 
•order  of  sale,  in  the  cause  of  Splahn  v.  Splahn,  before  men- 
tioned, the  record  did  not  show  any  satisfaction  of  the  judg- 
ment therein  rendered. 

As  we  understand  the  bill  of  exceptions,  the  substance  of 
the  offer  made  was  to  prove  that  the  defendant  never  really 
owed  the  judgment  creditor  as  much  as  the  decree  was  ren- 
dered for,  but  that  he  only  owed  him  seventy-six  dollars,  which 
amount  was  paid  after  the  decree  was  rendered,  and  before 
the  sale  was  made.  This  is  shown  by  the  form  of  the  ques- 
tions asked,  by  the  admission  made  on  the  trial,  and  by  the 
offer  of  the  court  to  permit  the  defendant  to  prove  that  he 
had  paid  the  judgment  in  whole  or  in  part. 

It  is  well  settled,  that  a  sale  on  execution  to  a  bona ^/We  pur- 
chaser, when  the  judgment  has  been  fully  satisfied  previously 
to  the  issuing  of  the  writ,  and  when  the  purchaser  buys  ignorant 
of  such  satisfaction,  and  nothing  appears  of  record  as  notice 
thereof,  is  void,  and  confers  no  title  on  the  purchaser.  Laval 
v.  Rowley,  17  Ind.  36 ;  The  State,  ex  rd.  Wither,  v.  Salyers,  19 
Ind.  432 ;  Myers  v.  Cochran,  29  Ind.  256 ;  King  v.  Goodwin, 
16  Mass.  63 ;  Swan  v.  Saddlemire,  8  Wend.  676 ;  Sherman  v. 
Boyce,  15  Johns.  443 ;  Jackson  v.  Anderson,  4  Wend.  474  ; 
Lewis  v.  Palmer,  6  Wend.  367 ;  McGuiniy  v.  Herrick,  5  Wend. 
240;  Neilson  v.  Neilson,  5  Barb.  565;  Mouchai  v.  Brown,  3 
Rich.  117;  Woody.  Cohin,2  Hill  N.  Y.  566;  Hammatlv- 
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Wyman,  9  Mass.  138 ;  Jackson  v.  CadweU,  1  Cow.  622 ;  Borer 
Jud.  Sales,  252 ;  Daugherty  Sheriffs,  150. 

The  case  of  Warner  v.  Blakeman,  36  Barb.  501,  holds,  that 
the  payment  of  the  judgment  before  a  sale  will  not  affect  the 
title  of  a  bona  fide  purchaser.  The  cases  of  Cameron  v.  Irwin, 
6  Hill  N.  Y.  272,  and  Wood  v.  Colvin,  supra,  are  commented 
upon  and  disapproved  of,  but  the  weight  and  number  of  author- 
ities seem  to  hold  such  sales  void. 

« 

But,  as  we  have  seen,  the  offer  was  not  to  prove  that  the 
judgment  had  been  paid  before  the  sale.  By  a  very  liberal 
construction,  we  might  make  out  that  it  was  proposed  to  prove 
that  there  had  been  a  small  payment  upon  the  judgment  before 
the  issuance  of  the  order  of  sale  and  the  sale  thereunder ;  but 
this  would  not  have  affected  the  rights  of  a  bona  fide  pur- 
chaser, as  the  doctrine  above  stated  only  applies  where,  there 
has  been  an  entire  payment  and  satisfaction  of  the  judgment* 

The  question  remains  to  be  considered,  whether  it  was  com- 
petent for  the  appellant,  in  this  action,  to  prove  that  the  mort- 
gage was  without  consideration,  except  the  sum  of  seventy-six 
dollars,  and  that  the  judgment  was  rendered  for  more  than 
was  actually  due.  It  is  well  settled  that  such  evidence  is 
incompetent.  The  judgment  conclusively  settled  the  rights  of 
the  parties  and  those  claiming  under  them,  in  all  collateral 
proceedings.  Doe  v.  Harier,  2  Ind.  252 ;  Carpenter  v.  Doe,  2 
Ind.  466 ;  StockweU  v.  Walker,  3  Ind.  384 ;  Davis  v.  Camp- 
bell, 12  Ind.  192 ;  Spautding  v.  Baldwin,  31  Ind.  376 ;  Cole- 
man v.  Barnes,  33  Ind.  93 ;  Abdil  v.  Abdil,  33  Ind.  462. 

We  are  of  opinion  that  the  decree  could  not  be  attacked  in 
this  collateral  proceeding,  and  that  the  court  committed  no 
error  in  excluding  the  evidence  offered. 

It  is  also  insisted  that  the  court  erred  in  giving  and  refus- 
ing to  give  instructions.  The  questions  presented  are  the  same 
which  we  have  considered. 

It  is  also  claimed  that  the  verdict  was  not  sustained  by  the 
evidence.  We  think  otherwise.  The  evidence  shows  a  valid 
judgment,  order  of  sale,  a  legal  sale,  a  valid  assignment  of  the 
certificate  of  purchase,  and  a  deed  to  a  bona  fide  purchaser  of 
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the  certificate.  There  was  no  evidence  on  the  part  of  the 
appellant,  and  having  held  that  the  evidence  offered  was  prop- 
erly excluded/  it  necessarily  results  that  the  judgment  must  be 
affirmed.  •' 

The  judgment  is  affirmed,  with  costs. 


Folsom  v.  Clabk. 

Fsoceedingb  Supplementaky  to  'Execution.— Where  Instituted.— Parties. 
The  statute  (2  G.  &  H.  '  260,  sec.  518)  provides  for  proceedings  sup- 
plementary to  execution  against  a  judgment  defendant,  in  the  county 
where  the  judgment  was  rendered  in  case  the  defendant  is  a  non-resident. 
Proceedings  against  a  person  other  than  the  judgment  defendant,  on  the 
ground  that  he  has  property  of  the  judgment  defendant  or  is  indebted  to 
him,  should  be  had  in  the  county  where  they  may  be  also  had  against 
the  judgment  debtor,  who  is  a  necessary  party  thereto. 

From  the  Vigo  Circuit  Court. 

i?.  W.  Thompson,  for  appellant. 

2).  W.  Voorhee8  and  A.  JB.  Carlton,  for  appellee. 

Wordebt,  J. — This  was  a  proceeding  supplementary  to  exe- 
cution, by  the  appellee,  Clark,  against  the  appellant,  the  Phoe- 
nix Mutual  Life  Insurance  Company  of  Hartford,  Connecti- 
cut, and  the  Indianapolis  National  Bank  of  Indianapolis. 

Clark  recovered  a  judgment  in  the  Vigo  Circuit  Court 
against  the  insurance  company  above  named,  and  issued  exe- 
cution thereon  to  the  sheriff  of  Vigo  county,  which  was 
returned  wholly  unsatisfied.'  The  National  Bank  of  Indian- 
apolis, located  in  Marion  county,  and  the  appellant,  Folsom, 
who  was  a  resident  of  Marion  county,  were  made  parties  on  a 
charge  that  Folsom  had  deposited  funds  belongjpg  to  the 
insurance  company,  in  his  own  name,  in  the  above  named 
bank. 
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The  object  of  the  proceeding  was  to  reach  the  funds  thus 
deposited  and  apply  them  to  the  payment  of  the  judgment. 
On  the  hearing,  the  court  found  that  there  was  a  certain  amount 
on  deposit  at  the  bank  belonging  to  the  insurance  company, 
and  made  the  proper  order  in  respect  to  it. 

Folsom  alone  appeals.  Error  is  assigned  upon  the  over- 
ruling of  a  demurrer  by  the  appellant  to  the  petition  or  com- 
plaint, but  there  is  no  such  demurrer  in  the  record.  Again, 
the  overruling  of  a  motion  for  a  new  trial  is  assigned  for  error, 
but  the  evidence  is  not  in  the  record. 

The  only  other  question  raised  by  the  assignment  of  error 
is,  whether  Folsom  could  be  compelled  to  answer  to  this  pro- 
ceeding in  Vigo  county,  he  being  a  resident  of  Marion  county. 
We  are  of  opinion  that  he  could.  The  judgment  debtor,  the 
insurance  company,  was  a  non-resident  of  the  State.  The 
statute  on  the  subject  of  proceedings  supplementary  to  exe- 
cution, 2  G.  &  H.  260,  sec.  518,  provides  for  proceeding 
against  the  debtor  in  the  county  where  the  judgment  was  ren- 
dered, in  case  the  defendant  is  a  non-resident,  and  the  exe- 
cution has  been  issued  to  the  sheriff  of  that  county  and 
returned  unsatisfied. 

We  think,  from  an  examination  of  the  whole  statute,  that 
it  was  intended  that  proceedings  against  third  persons,  on  the 
ground  that  they  have  property  of,  or  are  indebted  to,  the 
judgment  debtor,  should  be  in  the  county  where  they  may  be 
had  against  the  judgment  debtor. 

The  judgment  debtor  was  a  necessary  party  to  the  proceed- 
ing. Chandlery.  Caldwell,  17  Ind.  256.  Vigo  was  the  county, 
and  perhaps  the  only  county,  in  which  these  proceedings  could 
be  had  against  the  judgment  debtor.  The  proceedings  were, 
therefore,  rightfully  had  against  the  other  parties  in  that 
county. 

See  note  d  to  page  262,  2  G.  &  H. 

The  judgment  below  is  affirmed,  with  costs. 
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The  State  t?.  Madigan. 

From  the  Dearborn  Circuit  Court. 

J".  C.  Denny,  Attorney  General,  O.  A.  Buskirk,  Attorney 
General,  G.  JR.  Bramlay,  Prosecuting  Attorney,  and  2J.  D» 
Doyle,  for  the  State. 

J.  Schwartz,  for  appellee. 

Biddle,  J. — The  record  in  this  case  shows  us  that  a  good 
indictment,  for  unlawfully  selling  intoxicating  liquor,  was 
properly  found  against  the  appellee  by  the  grand  jury,  by  them 
regularly  returned  into  court,  and  the  case  placed  upon  the 
docket  for  trial ;  and  that "  the  court  of  its  own  motion,  with- 
out arraigning  the  defendant,  without  hearing  the  testimony, 
and  without  reason  given,  dismissed  the  cause  and  discharged 
the  defendant,"  and  rendered  the  following  judgment :  "  It  is 
therefore  considered  by  the  court  that  said  defendant,  as  to 
said  indictment,  go  hence  without  day,"  to  all  of  which  the 
State  by  her  prosecuting  attorney  properly  excepted,  and  has 
appealed  to  this  court. 

In  reviewing  a  proceeding  so  erroneous,  so  arbitrary,  and 
so  unjudicial  as  the  one  disclosed  by  this  record,  our  duty  is 
very  plain. 

The  judgment  is  reversed;  the  cause  is  remanded,  with 
directions  to  reinstate  the  case,  and  for  further  proceedings 
according  to  law. 


The  Peninsulab  Railroad  Co.  et  al.  v.  Jones  et  al. 

From  the  St.  Joseph  Circuit  Court. 

W.  G.  George,  for  appellants. 

J.  B.  Nile8  and  W.  Niles,  for  appellees. 

Wokden,  J. — Action  by  the  appellees  against  the  appel- 
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fonts,  to  enjoin  the  levying  and  collection  of  a  certain  tax  in 
aid  of  the  construction  of  the  railroad.  Issue,  trial  by  the 
court,  finding  and  judgment  for  the  plaintifls  below,  a  motion 
for  a  new  trial  having  been  made  by  the  defendants  and 
overruled. 

The  only  error  assigned  is  based  upon  the  ruling  of  the 
court  in  overruling  the  motion  for  a  new  trial.  The  appel- 
lants have  filed  no  brief  in  the  cause,  for  which  reason  it 
would  have  been  dismissed  under  rule  14  of  this  court, 
but  the  appellees,  in  accordance  with  that  rule,  have  filed  a 
request  that  the  cause  be  passed  upon  by  the  court. 

In  the  absence  of  any  brief  for  the  appellants,  we  have  not 
discovered  any  ground  upon  which  a  new  trial  should  have 
been  granted.    The  judgment  must,  therefore,  be  affirmed. 

The  judgment  below  is  affirmed,  with  costs. 


48    417 
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CHabra  et  al.  v.  Stone.  ll^-^1 

Descent. — Husband  and  Wife. — WW  of  Wife.— Judgment,— Although  a  hus- 
band advise,  counsel,  and  consent  to  the  making  of  a  will  by  his  wife, 
whereby  she  devises  her  separate  real  estate  to  her  children,  to  his  exclu- 
sion, and  upon  the  death  of  his  wife  become  executor  of  such  will,  yet,  by 
virtue  of  the  statute  (sec.  22, 1  G.  &  II.  295)  at  her  death  one-third  of 
said  real  estate  descends  to  and  vests  in  him  in  fee  (subject  to  the  debts  of 
the  wife  contracted  before  marriage),  and  at  the  same  time  a  judgment 
against  him  becomes  a  lien  thereon. 

Practice. — Flooding. — Argumentative. — It  is  not  error  to  sustain  a  demurrer 
to  an  argumentative  pleading,  though  the  better  practice  is  to  strike  it 
out  on  motion. 

Bankruptcy. — Commencement  of  Proceedings. — Execution. — The  filing  by  a 
judgment  debtor,  in  the  United  States  District  Court,  of  a  petition  to  be 
adjudged  a  bankrupt,  is  the  commencement  of  proceedings  in  bankruptcy; 
and,  if  such  filing  is  before  a  levy  of  execution,  the  sale  upon  such  levy 
would  be  invalid,  and  no  title  would  pass  to  the  purchaser;  if  such  filing 
is  after  a  levy,  the  sale  upon  the  levy  would  be  valid. 

Vol.  XLVHL—27 
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From  the  Madison  Common  Pleas. 

G  -D.  Thompson  and  J".  T.  Smith,  for  appellants. 

0.  P.  fitome,  TF.  i2.  Pierse,  H.  D.  Thompson,  J.  W.  Sansberry, 
and  E.  5.  Goodykoonts,  for  appellee. 

Buskikk,  C.  J. — This  was  a  proceeding  by  the  appellee 
against  the  appellants,  to  obtain  the  partition  of  certain  real 
-estate,  which  is  described  in  the  complaint.  There  was  issue, 
trial  by  the  court,  and  finding  for  the  appellee. 

The  errors  assigned  are  the  following: 

1.  That  the  court  erred  in  overruling  a  demurrer  to  the 
complaint. 

2.  In  sustaining  a  motion  to  strike  out  parts  of  the  answer. 

3.  In  sustaining  demurrers  to  the  second,  third,  and  fourth 
paragraphs  of  'the  answer. 

The  complaint  averred  that  Rachael  O'Harra,  the  wife  of 
John  B.  O'llarra  and  mother  of  the  appellants,  was  the  owner 
in  her  own  right  of  the  land  in  dispute ;  that  on  the  16th  day 
of  January,  1868,  the  said  Rachael  departed  this  life  intestate, 
leaving  surviving  her  said  husband  and  the  appellants,  who 
were  her  only  heirs  at  law ;  that  upon  her  death  one-third  of 
jsaid  real  estate  descended  to  and  vested  in  her  former  husband, 
and  the  remaining  two-thirds  descended  to  and  vested  in  her 
two  sons,  the  appellants ;  that  prior  to  the  death  of  the  said 
Rachael,  and  while  she  was  the  owner  of  such  real  estate,  her 
said  husband,  with  her  knowledge  and  consent,  made  improve- 
ments thereon  at  a  cost  of  about  sixteen  hundred  dollars ;  that 
since  the  death  of  the  said  Rachael,  the  appellee  had  become 
the  owner  by  purchase,  at  sheriff's  sale,  of  all  the  interest 
which  descended  to  the  said  John  B.  O'Harra.  The  prayer 
was  for  partition  by  setting  off  to  the  appellee  one-third  in 
value  of  said  real  estate. 

The  appellants  answered  in  four  paragraphs : 

1.  The  general  denial. 

The  substance  of  the  second  paragraph  is,  that  the  said 
Rachael,  being  seized  in  her  own  right  of  the  land  in  dispute, 
executed  her  will  and  thereby  devised  all  of  said  real  estate  to 
her  two  sons,  the  appellants ;  that  her  husband  advised,  coun- 
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celled,  and  consented  to  the  making  of  said  will;  that  the  said 
•will  was  duly  admitted  to  probate,  and  her  said  husband  accepted 
the  appointment  of  executor,  and  acted  as  such ;  that  the  said 
John  B.  O'Harra  had  never  claimed  any  interest  therein,  and 
thereby  had  waived  all  right  and  title  to  one-third  of  said  real 
estate. 

The  third  paragraph  was  an  argumentative  denial  of  the 
averments  of  the  complaint. 

The  fourth  paragraph  alleges,  that  after  the  accruing  of  the 
debt  and  rendition  of  the  judgment,  upon  and  by  reason  of 
which  said  property  in  the  complaint  mentioned  was  sold  at 

sheriff's  sale,  and  before  said  sale,  to  wit,  on  the day  of 

,  186-,  the  said  John  B.  O'Harra  filed  his  petition  in 

the  United  States  District  Court,  in  and  for  the  district  of 
Indiana,  praying  that  he  be  adjudged  a  bankrupt  under  the 
laws  of  the  United  States,  and  that  he  be  discharged  from  all 
his  debts,  judgments,  and  liabilities,  including  said  debt  and 
judgment,  upon  and  by  reason  of  which  said  sheriff's  sale  was 
made  as  aforesaid ;  and  that  afterward,  on  the  9th  day  of 
March,  1869,  the  said  John  B.  O'Harra  was  by  said  District 
Court  duly  and  legally  adjudged  a  bankrupt  and  discharged  as 
such,  a  copy  of  which  discharge  was  filed  with  and  made  a 
part  of  such  paragraph. 

The  objection  urged  to  the  complaint  is,  that  it  does  not 
sufficiently  define  the  interest  of  the  plaintiff  in  the  premises 
in  dispute.  It  alleges  that  Rachael  O'Harra  died  seized  in 
her  own  right  of  certain  described  lands,  leaving  her  husband 
and  two  sods  her  heirs  at  law;  that  one-third  in  value  of  such 
real  estate  descended  to  and  vested  in  her  husband ;  and  that 
subsequent  to  her  death,  the  plaintiff  became  the  owner,  in 
fee,  by  purchase  at  sheriff's  sale,  of  all  the  estate  and  interest 
in  said  lands  which  descended  to  the  said  John  B.  O'Harra. 
It  plainly  and  manifestly  appears  from  the  facts  stated,  that 
the  plaintiff  claimed  to  be  the  owner  in  fee  of  one-third  in 
value  of  said  premises,  and  that  he  did  own  one-third  or  noth- 
ing. We  are  unable  to  see  how  the  averments  could  have  been 
more  specific,  without  going  into  unnecessary  particularity. 
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The  court  committed  no  error  in  overruling  the  demurrer  to 
the  complaint. 

The  second  paragraph  of  the  answer  proceeds  wholly  upon 
the  theory  that  Rachael  O'Harra,  by  devising  the  land  in  dis- 
pute to  her  two  sons,  deprived  her  husband  of  any  estate  or 
interest  in  such  lands.  We  think  such  theory  is  unsound. 
Under  our  statute  of  descents,  it  can  make  no  difference 
whether  she  died  testate  or  intestate.  Sec.  22, 1  G.  &  H.  295, 
is  as  follows: 

"Sec.  22.  If  a  wife  die,  testate  or  intestate,  leaving  a 
widower,  one-third  of  her  real  estate  shall  descend  to  him; 
subject,  however,  to  its  proportion  of  the  debts  of  the  wife 
contracted  before  marriage." 

By  the  common  law  and  the  law  of  Indiana  prior  to  1 853,  the 
husband  acquired  all  the  personal  property  of  the  wife,  by  mar- 
riage. Her  personal  estate  and  the  use  of  her  real  estate  came, 
upon  marriage,  into  the  possession  and  under  the  control  of  her 
husband.  But  since  1853,  her  real  estate,  the  income  from  it, 
and  her  personal  estate  existing  at  the  marriage,  and  that 
acquired  by  descent,  devise,  or  gift  afterward,  remain  hers, 
and  she  is  not  obliged  to  appropriate  any  of  it  to  the  support 
of  the  family.  But  if  she  dies  before  her  husband,  then, 
according  to  the  express  language  of  the  above  quoted  section, 
one-third  of  her  real  estate  goes  to  him,  without  regard  to  any 
will  which  she  may  have  made,  subject  to  its  proportion  of  the 
debts  of  the  wife  contracted  before  marriage.  Noble's  E£x  v. 
Noble,  19  Ind.  431 ;  Kinnaman  v.  Pyle,  44  Ind.  275.  But  in 
Mathers  v.  Scott,  37  Ind .  303,  it  was  held  that  sec.  22  must  be  held 
to  apply  to  such  real  estate  as  follows  the  ordinary  rules  of 
descent,  and  that  it  could  not  apply  to  the  real  estate  of  the 
wife  held  in  virtue  of  a  previous  marriage. 

So,  upon  the  death  of  Rachael  O'Harra,  one-third  of  her 
real  estate  descended  to  and  vested  in  her  husband  in  fee  sim- 
ple, and  at  the  same  moment  of  time  that  the  descent  was  cast, 
the  judgment  against  John  B.  O'Harra  became  a  lien  thereon, 
and  he  could  not  by  any  act  of  his  divest  such  lien.  The  title 
vested  in  him  by  operation  of  law,  and  his  acquiescence  in  the 
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'will  did  not  affect  the  rights  of  his  judgment  creditor.  Murphy 
v.  Henry,  35  Ind.  442 ;  Ridge  v.  Pralher,  1  Blackf.  401 ; 
Michaels  v.  Boyd,  1  Ind.  259. 

The  third  paragraph  being  only  an  argumentative  denial, 
there  was  no  error  in  sustaining  the  demurrer  thereto,  though 
the  better  practice  would  have  been  to  have  struck  it  out. 

The  action  of  the  court  in  sustaining  the  demurrer  to  the 
fourth  paragraph  of  the  answer  presents  for  our  decision  the 
question,  whether  the  filing  of  a  petition  by  John  B.  CHarra, 
in  the  bankrupt  court,  to  be  adjudged  a  bankrupt,  deprived 
the  sheriff  of  the  power  of  making  a  valid  sale  of  his  real 
estate. 

The  filing  of  the  petition  for  an  adjudication  in  bankruptcy, 
cither  by  the  debtor  in  his  own  behalf  or  by  any  creditor 
against  a  debtor,  shall  be  deemed  to  be  the  commencement  of 
proceedings  in  bankruptcy.     Bump  Bankruptcy,  340. 

"Where  a  levy  has  been  made  before  the  commencement  of 
proceedings  in  bankruptcy,  the  officer,  as  trustee,  has  the  right 
to  go  on  and  sell  the  property,  unless  a  sale  would  be  injurious 
to  the  general  creditors,  or  to  some  one  having  a  prior  lien,  in 
which. case  the  bankrupt  court  may  interfere  and  direct  a  sale 
in  such  manner  as  will  be  for  the  benefit  of  all.  Bump  Bank- 
ruptcy, 191 ;  Sharman  v.  Howell,  40  Ga.  257 ;  Thompson  v. 
Moses,  43  Ga.  383 ;  Fehley  v.  Barr,  66  Penn.  St.  196 ;  Mar- 
shall v.  Knox,  16  Wal.  551. 

This  doctrine,  however,  does  not  apply  to  a  mere  judgment 
lien,  where  there  has  been  no  levy.  Jones  v.  Leach,  1  B.  R. 
595 ;  Pennington  v.  Sale,  1  B.  R.  572 ;  Davis  v.  Anderson, 
6  B.  R.  145. 

"  If  the  property  has  already  been  sold,  the  officer  has  the 
right  to  apply  the  proceeds  to  satisfy  the  process  and  his 
charges  and  fees,  and  will  only  be  required  to  account  for  such 
balance  as  may  remain  after  this  has  been  done,  for  no  advan- 
tage can  result  from  requiring  the  money  to  be  paid  into  the 
courts  of  bankruptcy  with  a  view  to  its  application  by  those 
courts  in  satisfaction  of  the  lien;  nor  can  those  courts  set  aside 
such  a  sale,  and  order  the  property  to  be  resold,  however  apparent 
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it  may  be  that  the  price  which  was  offered  and  accepted  i& 
much  below  the  real  value.  The  purchaser  acquires  a  good 
title,  which  can  only  be  vacated  upon  exceptions  to  the  con- 
firmation of  the  sale,  filed  in  the  court  under  whose  process 
the  property  has  been  sold."  Bump  Bankruptcy,  190, 
and  cases  cited  in  the  notes. 

The  answer  under  examination  does  not  state  when  the  peti- 
tion for  adjudication  in  bankruptcy  was  filed ;  nor  does  it 
allege  that  it  was  filed  before  the  property  in  question  was 
levied  on.  If  the  proceedings  in  bankruptcy  were  commenced 
before  the  levy  was  made,  the  sale  was  invalid,  and  no  title 
passed  to  the  appellee ;  if  after  the  levy,  then  the  sale  was  valid 
and  passed  to  the  appellee  the  title  to  one-third  of  the  real 
estate  of  which  the  decedent  died  seized.  The  purpose  of  the 
pleader  was  to  take  the  case  out  of  the  operation  of  the  laws 
of  this  State,  and  bring  it  within  the  bankrupt  law,  and  it  was 
his  duty  to  allege  such  facts  as  would  enable  the  court  below 
to  determine  whether  the  sale  was  governed  by  the  state  or 
bankrupt  law ;  and  having  failed  to  do  so,  the  answer  is  fatally 
defective.  The  sale  was  unquestionably  regular  and  valid 
under  the  laws  of  this  State,  and  the  facts  averred  fail  to  show 
that  it  was  invalid  under  the  bankrupt  law.  The  court  below 
was  bound  to  indulge  the  presumption  that  the  sale  was  valid, 
unless  the  facts  averred  showed  the  contrary. 

The  ruling  of  the  court  below  was  correct. 

The  judgment  is  affirmed,  with  costs. 


48    4> 

m  *®  Evarts  v.  The  State. 

Venue. — Statement  of  in  Information. — An  information  for  an  unlawful  sale 
of  intoxicating  liquor  was  entitled, "  State  of  Indiana,  Randolph  county : 
Tn  the  Randolph  Circuit  Court."  In  the  body  of  the  information,  the 
offence  was  charged  to  have  been  committed  "  at  said  county  of  Ran* 
dolph,"  without  again  mentioning  the  name  of  the  state. 
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Held,  that  the  venue  was  sufficiently  stated. 

Jury. — When  the  regular  panel  of  jurors  are  deliberating  on  a  case  submit- 
ted to  them,  the  court  may  properly  empanel  a  special  jury  to  try 
another  cause  called  for,  trial.    Acts  1873,  p.  103. 

Practice. — Charge  to  Jury. — Motion  for  New  Trial. — The  recital,  in  a  motion 
for  a  new  trial,  of  certain  instructions  alleged  to  have  been  given  to  the 
jury,  can  not  betaken  in  the  Supreme  Court  as  showing  that  such  instruc- 
tions were  given. 

Judge  Pko  Tem. — A  written  appointment  by  a  circuit  judge  of  a  quali- 
fied person  to  try  and  determine  all  cases  that  may  come  up  for  trial  in 
a  given  county  during  the  absence  of  such  judge  is  sufficient. 

From  the  Randolph  Circuit  Court 

Z.  W.  Study,  J.  J.  Cheney,  W.  A.  Thompson,  and  J.  Engler 
for  appellant. 

C.  A.  Buahirhy  Attorney  General,  and  It.  D.  Doyle,  for  the- 
State. 

Wobden,  J. — This  was  a  prosecution  of  the  appellant,  by 
affidavit  and  information,  for  selling  intoxicating  liquor  to  a 
minor.  Motion  to  quash  overruled ;  trial  by  jury ;  convictioa 
and  judgment. 

It  is  objected  that  the  information  is  defective  in  not  suffi- 
ciently stating  the  venue,  in  this,  that  it  does  not  show  that 
the  liquor  was  sold  in  the  State  of  Indiana. 

The  information  is  entitled  as  follows : 

"  State  of  Indiana,  Randolph  county :  In  the  Randolph 
Circuit  Court,  October  term,  1874." 

The  liquor  is  charged  to  have  been  sold  "  at  said  county  of 
.  Randolph  "  without  again  mentioning  the  State.  As  the  State 
and  county  were  mentioned  in  the  entitling  of  the  informa- 
tion, the  county  named  must  be  taken  to  be  that  county  in 
the  State  of  Indiana,  and  the  subsequent  reference,  in  the 
body  of  the  information,  to  "  said  county  of  Randolph,"  points 
out  the  county  of  Randolph  in  the  State  of  Indiana  as  clearly 
as  if  it  had  been  expressed  in  terms.  This  objection  is  not 
well  taken. 

When  the  cause  was  called  for  trial,  the  regular  panel  of 
jurors  were  out  considering  upon  their  verdict  in  another  cause 
which  had  been  submitted  to  them,  and  the  court  directed  the 
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sheriff  to  call  a  jury  other  than  the  regular  panel,  to  try  the 
cause ;  but  to  this  the  defendant  objected  and  demanded  to  be 
tried  by  the  regular  panel.  The  defendant's  objection  was 
overruled,  and  he  excepted.  He  was  put  upon  trial  by  a  jury 
thus  directed  to  be  called. 

As  the  law  formerly  stood,  this  would  have  been  erroneous. 
Rogers  v.  The  State,  33  Ind.  543.  But  a  subsequent  statute 
enacts,  that  "  the  court  shall  have  the  power,  when  the  business 
thereof  requires  it,  to  order  the  impanelling  of  a  special  jury 
for  the  trial  of  any  cause."     Acts  1873,  p.  104,  sec.  3. 

We  can  not  say  that  the  business  of  the  court  did  not 
require  the  impanelling  of  the  special  jury,  nor  that  any  error 
was  committed  in  so  doing. 

In  respect  to  the  evidence  in  the  cause,  we  can  not  say  that 
the  case  was  not  made  out.  The  selling  of  the  liquor,  and 
that  the  person  to  whom  it  was  sold  was  a  minor,  were  clearly 
proved.  The  defendant  might  have  taken  the  person  to  whom 
it  was  sold  to  be  over  age,  but  it  seems  to  us  that  he  did  not 
take  proper  precaution  in  the  premises.  He  did  not  even 
inquire  of  the  person  to  whom  it  was  sold  as  to  his  age.  Upon 
this  point  we  do  not  feel  authorized  to  disturb  the  finding  of 
the  jury. 

Some  complaint  is  made  of  a  charge  said  to  have  been  given 
by  the  court  to  the  jury.  There  is  no  charge  contained  in  the 
record,  except  as  recited  in  the  motion  for  a  new  trial.  The 
fact  that  a  party  states  as  one  of  the  reasons  for  a  new  trial, 
that  the  court  gave  a  certain  charge  to  the  jury,  can  not  be 
taken  here  as  evidence  that  the  charge  was  given.  Motions 
for  a  new  trial  are  frequently  overruled,  because  the  reasons 
assigned  are  not  true  in  point  of  fact.  "When  motions  for  a 
new  trial  are  overruled,  we  can  not  assume  that  the  reasons  for 
which  the  new  trials  are  asked  are  true  in  point  of  fact,  unless 
the  record  affirmatively  shows  them  to  be  true. 

The  cause  was  tried  before  the  Hon.  Jacob  M.  Haynes,  who 
held  the  court  under  the  appointment  of  the  regular  judge  of 
that  court,  the  Hon.  Silas  Colgrove.  Objection  is  made  to  the 
appointment.     The  appointment  empowers  Judge  Haynes  to 
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hold  that  term  of  the  court,  and  "  to  try  and  determine  any 
and  all  cases  that  may  come  up  for  trial"  during  the  absence 
of  Judge  Colgrove.  This  appointment  we  deem  amply  suffi- 
cient.   See  2  G.  &  H.  10,  sec.  4. 

What  we  have  said  disposes  of  all  the  questions  made  in 
the  cause. 

The  judgment  below  is  affirmed,  with  costs. 


Matlock  et  al.  v.  The  State. 

Tubnpike. — Failure  to  Repair. — Criminal  Law. — An  indictment  will  not  lie 
against  the  directors  of  a  turnpike  company  for  a  nuisance  in  failing  to 
repair  their  road  by  building  a  new  bridge  in  the  place  of  one  that  has 
been  swept  away  by  a  flood. 

From  the  Rush  Circuit  Court. 

X.  Sexton,  for  appellants. 

C.  A.  Bwkirlc,  Attorney  General,  0.  jB.  Scobey,  Prosecuting 
Attorney,  and  J.  S.  Scobey,  for  the  State. 

Pettit,  J. — This  was  an  indictment  against  the  appellants, 
as  directors  of  a  gravel  road  company  organized  under  the  act 
of  May  12th,  1852,  1  G.  &  H.  474,  for  a  nuisance  in  not 
repairing  said  road  by  building  a  new  bridge  in  the  place  of 
one  that  had  been  swept  away  by  a  flood. 

A  motion  to  quash  was  overruled,  and  the  question  of  the 
sufficiency  of  the  indictment  is  properly  before  us. 

The  view  we  take  of  the  case  renders  it  unnecessary  to 
notice  the  alleged  defects  and  want  of  averments  in  the  indict- 
ment, for  we  hold  that  no  indictment  can  be  maintained  in 
such  case ;  or,  in  other  words,  to  let  a  gravel  road  get  out  or 
remain  out  of  repair,  is  not  an  indictable  offence  under  any 
law  of  this  State;  but  the  penalty  is  only  the  forfeiture  of  the 
franchises  and  the  right  to  collect  tolls. 
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The  tenth  section  of  the  act  under  which  this  company  was 
organized  reads  thus : 

"  If  any  such  road,  after  its  completion,  or  any  part  thereof 
shall  be  suffered  to  be  out  of  repair  so  as  to  bo  impassable  for 
the  space  of  one  year,  unless  when  the  same  is  repairing,  said 
company  shall  be  liable  to  be  proceeded  against  by  quo  war- 
ranto; and  if  such  company  shall  suffer  the  road  to  be  out  of 
repair  to  the  hindrance  or  delay  of  travellers  for  any  unreason- 
able length  of  time,  they  shall  have  no  right  to  collect  tolls 
thereon  until  the  same  is  repaired/' 

It  would  be  strange,  indeed,  if  such  a  company,  having 
found  its  investment  not  only  worthless  but  ruinous,  had  not 
the  right  to  abandon  the  road,  and  forfeit  its  franchises  and  right 
to  collect  tolls.  If  an  indictment  can  be  sustained  in  this 
case,  it  is  tantamount  to  saying,  a  charter  having  been  accept- 
ed and  the  road  constructed  under  it,  the  corporators  are 
bound  to  preserve  and  keep  it  up  forever.  Such  could  not,  in 
our  opinion,  have  been  the  intention,  and  surely  it  is  not  the 
words,  of  the  legislature. 

The  judgment  is  reversed,  with  instructions  to  sustain  the- 
motion  to  quash  the  indictment. 


Thurston  v.  Boakdman  et  ai* 

From  the  Marion  Superior  Court. 

P.  W.  Bartholomew,  for  appellant.   . 
W.  C.  Lamb,  for  appellees. 

Downey,  J. — The  assignment  of  errors  in  the  general  term 
of  the  superior  court  is  not  in  the  record.  See  Wilson  v.  Har- 
rison, 44  Ind.  468. 

The  judgment  is  affirmed,  with  costs. 
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The  Toledo,  Wabash,  and  Western  Railway  Company       $  Jgl 

v.  Rogers.  -&  &t 


Practice. — Flooding* — Demurrer. — Amended  Complaint. — A  demurrer  filed 
to  a  complaint  which  is  afterward  amended  is  not  a  demurrer  to  the 
amended  complaint,  but  goes  out  of  the  record  with  the  original  plead- 
ing. 

Brxi/  op  Exceptions. — Record. — By  Whom  to  be  Signed — Judge.— A  bill  of 
exceptions  is  a  record,  and  the  approval  and  signing  thereof  is  a  judicial 
act,  and  it  is  invalid  unless  signed  by  a  judge  who  at  the  time  possesses 
judicial  power  and  who  presided  at  the  trial,  or  by  one  who  succeeds  by 
appointment  or  election  such  judge. 

Same. — A  judge  cannot  sign  a  bill  of  exceptions  by  deputy. 

Same. — Agreement  of  Counsel — A  bill  of  exceptions  was  prepared  by  counsel, 
and  opposing  counsel  wrote  thereon  and  signed  a  statement  that  they  had 
examined  it,  and  it  was  satisfactory  to  them ;  and  four  days  afterward 
the  judge  of  the  court  who  presided  at  the  trial,  being  absent,  telegraphed 
the  clerk  to  have  a  certain  judge  of  another  court  sign  the  bill  for  him, 
which  was  done  accordingly. 

Held,  that  the  bill  of  exceptions  was  invalid  because  not  signed  by  said  judgfr 
who  presided  at  the  trial. 

Held,  also,  that  the  statement  of  opposing  counsel  indorsed  on  the  bill  did 
not  waive  their  right  or  estop  them  to  move  to  strike  the  bill  of  excep- 
tions from  the  record. 

From  the  Wells  Circuit  Court. 

W.  Z.  Stuart  and  T.  A.  Stuart,  for  appellant. 

W.  H.  Coombs,  W.  JET.  H.  Miller,  and  JR.  0.  Bell,  for  appellee. 

Buskirk,  C.  J. — This  was  an  action  by  the  appellee,  as 
assignee  of  a  written  agreement,  against  the  appellant.  The 
agreement  was  made  by  and  between  the  appellant,  of  the  first 
part,  and  L.  M.  Rogers  and  Levi  Hartzell,  of  the  second  part. 
The  appellee  claims  under  the  original  contractors,  of  the  sec- 
ond part,  his  remote  assignors,  down  through  several  interme- 
diate assignments. 

The  purpose  of  the  action  was  to  recover  the  value  of  a 
warehouse  which  had  been  erected  by  Rogers  and  Hartzell, 
under  the  said  agreement,  at  the  station  of  New  Huron,  on 
the  line  of  appellant's  road,  which  had  been  taken  possession 
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of  by  and  appropriated  to  the  exclusive  use  of  the  appellant, 
as  was  alleged  in  the  complaint. 

The  conclusion  to  which  we  have  come  renders  it  unneces- 
sary to  set  out  the  substance  of  the  complaint. 

The  appellant  demurred  to  the  complaint  upon  the  follow- 
ing grounds : 

"  1.  That  the  said  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

"  2.  That  the  plaintiff's  right  to  recover  has  not  matured, 
in  this,  viz.,  that  the  assignment  of  the  contract  to  the  plain- 
tiff was  not  approved  by  the  defendant  agreeably  to  the  terms 
of  the  contract ;  that  the  express  terms  of  the  contract  gives 
the  right  solely  and  exclusively  to  the  defendant  to  give  the 
notice,  and  that  the  plaintiff  had  no  such  right. 

"  3.  There  is  a  defect  of  parties  plaintiffs,  in  this,  viz.,  that 
in  this  action,  in  view  of  the  terms  of  the  contract,  C.  S. 
Lipes,  the  co-assignee,  should  be  made  a  party  plaintiff." 

The  court  overruled  the  demurrer  as  to  the  sufficiency  of 
the  facts,  and  sustained  it  as  to  the  third  cause,  for  defect  of 
parties  plaintiffs.  The  appellee  asked  and  obtained  leave  to 
amend  his  complaint. 

Afterward,  the  appellant  moved  to  strike  out  the  second  par- 
agraph of  the  amended  complaint.  The  transcript,  however, 
does  not  show  the  filing  of  an  amended  complaint,  except  as  it 
may  be  inferred  from  the  motion  to  strike  out  the  second 
paragraph,  and  from  the  leave  granted  to  amend  the  com- 
plaint. 

Afterward,  the  following  entry  is  made :  "  Now  come  the 
parties  by  counsel,  and  by  the  agreement  of  the  parties  the 
motion  heretofore  made  to  strike  out  the  second  paragraph  of 
the  complaint  is  sustained  by  the  court,  and  by  the  agreement 
of  the  parties  the  plaintiffs  file  their  substituted  complaint  in 
these  words,  to  wit :" 

Then  follows  the  complaint  upon  which  the  trial  was  had. 
The  appellant  filed  a  fifth  paragraph  of  answer,  alleging  that 
Lipes  was  a  necessary  party  plaintiff,  to  which  a  demurrer  was. 
sustained,  and  the  appellant  excepted. 
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The  appellant  then  struck  out  the  fourth  paragraph  of  the 
answer  which  had  been  filed  to  the  original  complaint,  but  it 
does  not  appear  that  the  answer  was  refilcd  after  the  amended 
and  substituted  complaints  were  filed. 

The  learned  counsel  for  appellant  have  discussed  with  marked 
ability  the  alleged  error  of  the  court  in  overruling  the  demur- 
rer to  the  complaint,  and  in  sustaining  a  demurrer  to  the  fifth 
paragraph  of  the  answer ;  but  no  question  as  to  the  sufficiency 
of  the  complaint  or  the  fifth  paragraph  of  the  answer  is  pre- 
sented for  our  decision. 

The  demurrer  to  the  original  complaint,  which  consisted  of 
only  one  paragraph,  was  sustained  as  to  the  defect  of  parties, 
and  leave  was  taken  to  amend. 

An  amended  complaint  consisting  of  two  paragraphs  was 
filed,  the  second  paragraph  of  which  was  struck  out,  and  then 
a  substituted  complaint  was  filed,  which  took  the  placo  of  the 
original  and  amended  complaints.  There  was  no  demurrer 
filed  to  the  substituted  complaint,  nor  has  the  appellant  assigned 
for  error  here  that  the  complaint  does  not  contain  facts  suffi- 
cient to  constitute  a  cause  of  action.  When  the  original  and 
amended  complaints  went  out  of  the  record,  the  demurrer  and 
ruling  thereon  went  out  with  them. 

The  appellant  excepted  to  the  ruling  of  the  court  in  sustain- 
ing the  demurrer  to  the  fifth  paragraph  of  the  answer,  but 
such  ruling  has  not  been  assigned  for  error  in  this  court,  and 
consequently  we  can  neither  determine  the  sufficiency  of  such 
paragraph  nor  carry  the  demurrer  back  to  the  complaint. 

The  cause  was  tried  by  a  jury  and  resulted  in  a  verdict  for 
the  appellee.  The  court  overruled  a  motion  for  a  new  trial 
and  rendered  judgment  on  the  verdict. 

Sixty  days  time  were  given  to  settle  bills  of  exceptions. 
Within  the  time  limited,  the  appellant  filed  two  bills  of  excep- 
tions, the  one  embodying  the  evidence,  and  the  other  relating 
to  the  refusal  of  the  court  to  separate  the  witnesses  and  to  the 
action  of  the  court  on  a  motion  to  suppress  parts  of  certain 
depositions. 

The  appellee  has  moved  to  strike  these  bills  of  exception* 
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from  the  record,  for  the  reason  that  they  were  not  signed  by 
the  judge  of  the  court  who  presided  at  the  trial,  or  by  any 
judge  pro  tern.,  or  any  successor  to  the  judge  who  presided  at 
the  trial. 

The  bill  containing  the  evidence  is  signed  as  follows :  "  E. 
Lowry  [Seal],  Judge  of  the  Tenth  Judicial  Circuit.  By  S. 
E.  Sinclair,  by  authority  of  annexed  dispatch."  Then  follows 
a  copy  of  the  dispatch,  in  these  words : 

"  Dated  New  York,  May  28th,  1872, 12:10  p.  m. 

"  To  Wm.  S.  Edsall,  Clerk  of  Allen  Co.  Circuit  Court : 

"  Have  Judge  Brackenridge  or  Judge  Sinclair  sign  bill  of 
exceptions  for  me  in  Rogers  against  the  Wabash  Railroad,  or 
Coombs,  Miller  &  Bell  agree  to  extend  time. 

"R.  Lowry,  Judge  10th  Judicial  Circuit." 

A  bill  of  exceptions  is  invalid,  unless  signed  by  some  judge 
who  possesses  judicial  power.  Hastes  v.  Daubenspeck,  4  Ind. 
617 ;  Patterson  v.  The  State,  10  Ind.  551 ;  Fromm  v.  Law- 
renee,  16  Ind.  384;  The  Board,  etc.,  v.  Saunders,  16  Ind.  405; 
Halstead  v.  Brown,  17  Ind.  202  ;  Everhart  v.  Ilollingsworth,  19 
Ind.  138 ;  Stewart  v.  The  State,  24  Ind.  142  ;  Ex  Parte  Gwarl- 
ney,  27  Ind.  189;  Albaugh  v.  James,  29  Ind.  398;  Vannessv* 
Bradley,  29  Ind.  388;  Stewart  v.  Rankin,  39  Ind.  161 ;  Ken- 
nedy v.  The  StcUe,  37  Ind.  355;  Kesler  v.  Myers,  41  Ind.  543; 
Haddon  v.  Haddon,  42  Ind.  378. 

A  bill  of  exceptions  cannot  be  signed  by  one  who  has  ceased 
to  be  a  judge.         , 

A  bill  of  exceptions  is  a  record.  The  approval  and  signing 
of  a  bill  of  exceptions  is  a  judicial  act.  The  change  of  the  judge 
does  not  change  the  court,  and  the  succeeding  judge  may 
approve  and  sign  a  bill  of  exceptions.  Ketcham  v.  Hill,  42 
Ind.  64,  and  authorities  there  cited ;  sec.  62,  p.  256,  Powell 
Appel.  Proceedings. 

It  appears  from  the  record  that  Judge  Lowry  presided  at 
the  trial  of  the  cause,  and  granted  sixty  days  to  prepare  and 
sign  bills  of  exceptions.  He  was  the  elected  and  acting  judge 
of  the  Tenth  Judicial  Circuit.  Within  the  sixty  days,  he  author- 
ized Judge  Sinclair  or  Judge  Brackenridge  to  sign  a  bill  of 
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exceptions.  In  our  opinion,  no  one  but  the  judge  who  presides 
at  the  trial,  or  who  succeeds  by  appointment  or  election  such 
judge,  can  approve  and  sign  a  bill  of  exceptions.  A  judicial 
act  cannot  be  performed  by  a  deputy. 

Judge  Lowry  was  authorized  to  appoint  any  other  judge  of 
the  Supreme,  circuit,  or  common  pleas  court,  or  any  attorney 
of  his  court  eligible  to  the  office  of  judge,  to  preside  at  any 
term,  or  during  any  part  of  such  term,  and  the  person  appointed 
is  clothed  with  all  the  judicial  power  of  the  judge  making  the 
appointment.     See  sec.  4,  2  G.  &  H.  10. 

The  statute  requires  that  "the  party  excepting  must  reduce 
his  exceptions  to  writing,  and  present  it  to  the  judge  for  his 
allowance  and  signature.  If  true,  the  judge  shall  sign  it, 
whereupon  it  shall  be  filed  with  the  pleadings  as  a  part  of  the 
record."    2  G.  &  H.  209. 

It  was  held  by  this  court,  in  Stewart  v.  Rankin,  39  Ind.  161, 
that  "  a  judge  may  very  properly  sign  a  bill  of  exceptions 
with  a  blank,  where  the  purpose  is  to  make  a  part  of  the 
record  some  written  instrument  or  documentary  evidence,  but 
he  should  never  sign  a  bill  of  exceptions  purporting  to  embody 
the  parol  testimony  until  such  testimony  has  been  written  out 
in  full  in  such  bill  of  exceptions,  and  he  has  convinced  himself 
either  by  the  consent  of  opposing  counsel  or  a  personal  exam- 
ination, that  it  contains  the  truth,  the  whole  truth,  and  noth- 
ing but  the  truth.  The  law  imposes  this  duty  upon  the  judge, 
and  he  should  not  shrink  from  its  faithful  performance,  how- 
ever laborious  it  may  be.  The  facts  recited  in  a  bill  of  excep- 
tions are  regarded  by  this  court  as  true,  and  when  there  is  a 
conflict  between  the  bill  of  exceptions  and  some  other  part  of 
the  record,  we  are  governed  by  the  bill  of  exceptions.  The 
reason  of  this  rule  is,  that  we*  presume  that  the  judge  has  faith- 
fully performed  his  duty,  and  that  the  bill  speaks  the  exact 
truth.  We  cannot  approve  of  the  practice,  that  exists  in  some 
parts  of  the  State,  of  signing  in  blank  bills  of  exceptions 
embodying  the  oral  evidence,  as  it  is  likely  to  lead  to  great 
abuses,  and  destroy  the  full  faith  and  credit  that  has  hereto- 
fore been  given  to  bills  of  exceptions." 
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The  ruling  in  the  above  case  has  been  adhered  to  in  man/ 
subsequent  cases,  and  especially  in  Kesler  v.  Myers,  41  Ind. 
543,  where  the  dangers  and  evils  likely  to  result  from  such  a 
practice  are  further  illustrated.  The  present  case  furnishes  a 
striking  illustration  of  the  tendency  to  depart  from  the  safe 
and  well  settled  rules  of  practice. 

We  presume  that  the  bill  of  exceptions  is  correct,  for  we 
find,  underneath  the  signature  of  Judge  Lowry,  this  indorse- 
ment :  "  These  bills  have  been  examined,  and  are  satisfac- 
tory to  attorneys  for  plaintiff.  Coombs,  Miller  &  Bell,  Dec. 
24th,  1872."  But  the  agreement  of  counsel  was  made  on  the 
24th  of  December,  1872,  and  the  bills  were  not  signed  until 
four  days  afterward.  They  did  not  consent  that  the  bills 
should  be  signed  by  any  other  person  than  Judge  Lowry,  and 
now  insist  that  they  do  not  constitute  a  part  of  the  record. 

In  our  opinion,  Judge  Sinclair  possessed  no  legal  power  to 
sign  such  bills  of  exceptions,  and  we  cannot  regard  them 
as  a  part  of  the  record. 

It  necessarily  results,  that  no  question  is  presented  by  the 
record  for  our  decision,  and  that,  consequently,  the  judgment 
must  be  affirmed. 

The  judgment  is  affirmed,  with  costs. 

Petition  for  a  rehearing  overruled. 


«  {«;  Moreow  v.  The  State. 

6157  607j 

Bnx  of  Exceptions,— Evidence. — Although  a  bill  of  exceptions  states  that 
it  contains  all  the  evidence  taken  in  the  cause,  it  will  not  be  deemed  to 
embrace  all  the  evidence  when  it  clearly  shows  on  its  face  that  such  is  not 
the  fact. 

New  Trial. — Motion. — A  statement,  in  a  motion  for  a  new  trial,  that  the 
court  erred  in  the  improper  admission  of  evidence,  is  too  indefinite  to 
present  any  question  either  to  the  court  below  or  to  the  Supreme  Court. 

Murdeb. — Evidence— On.  the  trial  of  an  indictment  for  murder,  the  State 
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gave  in  evidence  the  fact  of  a  whispered  conversation,  two  days  after  the 
homicide,  between  the  defendant  and  the  widow  of  the  murdered  man, 
she  being  jointly  indicted  with  the  prisoner. 
Held,  that  the  defendant  had  a  right  to  testify  in  his  own  behalf  as  to  what 
was  said  in  that  conversation. 

From  the  Monroe  Circuit  Court. 

2).  W.  Voorhees  and  A.  B.  Carlton,  for  appellant. 
C.  A.  Buskirk,  Attorney  General,  for  the  State. 

Downey,  J. — Indictment  for  murder  in  the  first  degree 
against  the  appellant  and  another.  The  indictment  is  in  two 
counts,  and  each  for  the  murder  of  Thomas  S.  Christopher. 
The  cause  was  tried  by  a  jury,  the  defendant  was  found  guilty  of 
manslaughter,  and  his  punishment  fixed  at  four  years'  impris- 
onment in  the  state  prison.  A  motion  for  a  new  trial  was 
overruled,  and  judgment  rendered  on  the  verdict. 

The  only  error  assigned,  presenting  any  question,  is  the 
refusal  to  grant  a  new  trial.  The  motion  for  a  new  trial  con- 
tains two  grounds  on  which  it  is  claimed  the  new  trial  should 
have  been  granted. 

The  first  is,  that  the  verdict  of  the  jury  was  contrary  to  law 
and  the  evidence;  and  the  second  is  on  account  of  the  alleged 
improper  admission  of  evidence  for  the  State,  without  desig- 
nating what  evidence,  and  refusing  to  allow  the  defendant  to 
give  evidence  of  what  he  said  in  a  whispered  conversation 
with  Mrs.  Christopher,  testified  toby  Mrs.  Baugh,  and  in  refus- 
ing to  allow  the  defendant  to  answer  the  question,  "  What 
did  you  go  into  the  little  room  for?" 

The  first  alleged  error,  so  far  as  it  relates  to  the  insufficiency 
of  the  evidence,  must  be  unavailing,  for  the  reason  that  the 
bill  of  exceptions,  although  the  judge  states  that  it  contains 
all  the  evidence  "  taken  in  said  cause,"  clearly  shows  on  its 
face  that  it  docs  not  contain  all  the  evidence.  When  v.re  have 
not  all  the  evidence  given  in  the  cause  before  us,  wo  can  not 
decide  upon  its  sufficiency  or  insufficiency  to  justify  the  ver- 
dict; and,  so  far  as  this  point  is  concerned,  we  must  presume  in 
favor  of  the  action  of  the  circuit  court. 
Vou  XLVHL— 28 
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The  statement  in  the  motion  for  a  new  trial,  as  a  ground  or 
reason  why  a  new  trial  shoukl  be  granted,  that  the  court  erred 
in  the  improper  admission  of  evidence  for  the  State,  is  entirely 
too  loose  and  indefinite  to  present  any  question  either  to  the 
circuit  court  or  to  this  court. 

A  few  of  the  leading  facts  may  be  stated,  in  order  to  show 
the  bearing  of  the  first  item  of  rejected  evidence  mentioned  in 
the  motion  for  a  new  trial.  On  the  night  of  the  occurrence, 
Morrow  was  at  the  house  of  the  deceased,  Christopher,  and 
had  gone  to  bed  in  the  large  room  of  the  house ;  the  children 
and  Christopher  had  gone  to  bed  in  the  small  room.  The 
children,  or  one  of  them,  called  to  their  mother,  Mrs.  Christo- 
pher, who  had  not  yet  retired  to  bed,  and  stated  that  their  father 
was  striking  them.  Mrs.  Christopher  went  into  the  room 
where  they  and  their  father  were,  and  found  that  he  had  been 
or  was  stabbing  them  with  a  knife.  He  thereupon  stabbed 
her  also,  when  she  cried  out  to  Morrow  that  Christopher  was 
stabbing  the  children,  etc.  Morrow  went  into  the  room  where 
Christopher  was,  and  Christopher  then  attacked  him  with  the 
knife.  After  a  while,  in  their  struggles,  they  got  down  on  the 
floor,  Morrow  got  the  knife  out  of  the  hand  of  Christopher, 
and,  then  and  there,  gave  him,  with  the  knife,  the  wound 
which  at  once  caused  his  death.  The  children,  there  were 
three  of  them,  were  all  found  to  be  seriously  wounded.  Mrs. 
Christopher  was  dangerously  wounded,  and  Morrow  was  also 
found  to  be  very  badly  wounded  in  the  face,  in  the  back,  and 
in  his  thigh ;  the  wound  in  the  back  penetrating  the  lungs. 

The  theory  of  the  prosecution  was,  that  criminal  relations 
existed  between  Morrow  and  Mrs.  Christopher.  She  was 
indicted,  with  Morrow,  as  one  of  the  perpetrators  of  the  crime, 
and  it  is  charged  in  the  second  count  of  the  indictment,  that 
she  held  her  husband  while  Morrow  inflicted  the  mortal 
wounds.  The  occurrence  in  question  took  place  on  Sunday 
night.  The  State,  to  support  its  theory  in  part,  introduced 
Melvina  Baugh,  who  testified  that  on  the  next  Tuesday  she  was 
at  the  house  of  the  deceased ;  that  Mrs.  Christopher,  on  account 
of  her  wounds,  was  in  bed,  and  that  the  defendant  came  into 
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the  bouse,  went  to  the  bed,  and  held  a  conversation  with  her 
in  a  whisper. 

When  the  defendant  was  giving  evidence  as  a  witness,  in 
his  own  behalf,  he  was  asked  by  his  counsel  to  state  what  it 
was  he  had  said  to  Mrs.  Christopher  on  that  occasion,  counsel 
stating  to  the  court  that  it  was  expected  to  prove  that  Morrow 
spoke  to  her  about  employing  a  girl  to  help  the  family  while 
in  their  wounded  condition.  The  court  sustained  an  objection 
to  this  evidence,  made  by  the  prosecuting  attorney,  excluded 
the  evidence,  and  to  this  ruling  there  was  an  exception. 

It  is  exceedingly  unjust  to  an  accused  party  to  admit  his  act 
in  evidence,  and  to  allow  it  to  be  insisted  that  the  act  is  one 
of  criminality  or  evidence  of  criminality,  and  at  the  same 
time  tcf  exclude  what  was  said  by  the  accused,  at  the  tiipe  of 
and  connected  with  the  act,  in  explanation  of  its  character. 
The  naked  act  may  import  or  be  construed  as  importing  crim- 
inality, when,  taken  in  connection  with  what  was  said,  it  may 
be  innocent  or  even  commendable. 

It  must  be  seen,  on  a  moment's  reflection,  that  what,  in  this 
case,  was  produced  by  the  officer  of  the  State  as  an  inculpatory 
fact,  would,  if  accompanied  by  the  words  sought  to  be  proved 
by  the  defendant,  have  been  at  once  rendered  innocent  and 
harmless.  It  would  be  no  more  unjust  to  the  defendant,  in 
such  a  case,  to  permit  the  State's  attorney  to  prove  such  part 
of  a  conversation  of  the  defendant  as  tended  to  make  out  the 
State's  case,  and  exclude  the  residue  because  it  was  favorable 
to  the  defendant.  We  had  occasion  to  examine  the  authori- 
ties on  this  subject,  to  some  extent,  in  Hamilton  v.  The  State, 
3G  Ind.  280,  and  that  caso  and  the  authorities  cited  will  sus- 
tain our  ruling  in  this  case.  We  hold  that  the  ruling  of  the 
court  was  erroneous. 

The  question  with  reference  to  the  other  item  of  excluded 
evidence  is  this :  The  defendant,  when  giving  evidence,  was 
asked  the  question  why  ho  went  into  the  little  room.  The 
prosecutor  objected  to  the  defendant's  answering  the  question, 
and  the  objection  was  sustained.  The  ground  of  the  objection 
<loes  not  appear  in  the  bill  of  exceptions,  but,  in  argument,  it 
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is  said  to  have  been  that  the  question  called  for  a  statement, 
by  the  defendant,  of  his  secret  and  unexpressed  motives  and 
intentions,  which  it  is  contended  he  was  not  authorized  to  give 
in  evidence.  It  is  not  stated  what  it  was  intended  or  expected 
to  prove  in  answer  to  the  question.  Until  the  defendant  in  a 
criminal  case  was  allowed  to  testify  for  himself,  this  question 
could  not  have  arisen.  The  question  is  one  of  no  little  impor- 
tance. Counsel  have  not  argued  it  at  any  length  or  furnished  us 
a  reference  to  any  authority.  It  ought  not  to  be  decided  with- 
out a  fuller  argument,  as  the  question  may  not  be  fully  pre- 
sented ;  and,  as  the  judgment  must  be  reversed  for  the  reason 
already  stated,  and  the  same  question  may  not  again  arise  in 
the  case,  we  will  leave  it  undecided  for  the  present. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  grant  anew  trial.  The  clerk  will  certify  to  the 
warden  of  the  state  prison,  as  required  by  law. 


48    43D 
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Promissory  Note.— Fraud  in  Procuring  Signature. — Carelesmes*  of  Maker.— 
BijlUs  of  Innocent  Indorsee — Where  the  maker  of  a  promissory  note,  nego- 
tiable and  payable  at  a  bank  in  this  State,  was  induced  by  the  fraud  and 
circumvention  of  the  payee  to  sign  his  name  to  such  note  when  ho  hon- 
estly supposed  and  believed  that  he  was  executing  a  paper  of  an  entirely 
different  character,  and  had  no  intention  to  sign  a  note ; 

Held,  that  the  maker  was  liable  to  a  bona  fide  endorsee  for  value,  if  ho  was 
guilty  of  negligence  in  failing  to  use  reasonable  care  to  inform  himself 
of  the  contents  of  the  paper  so  signed  by  him. 

Same. — When  a  man,  who  can  without  difficulty  read,  executes  a  negotia- 
ble note  without  reading  it,  trusting  to  the  party  to  whom  it  is  executed 
for  a  statement  of  its  contents,  or  trusting  to  the  reading  of  it  by  the  lat- 
ter, there  being  no  substantial  reasons  shown  for  not  reading  it  himself,  ho 
is  guilty  of  negligence. 

Vebdict. — Special  Findings. — When  the  special  findings  of  the  jury,  in 
answer  to  interrogatories,  are  inconsistent  with  the  general  verdict,  judg- 
ment must  be  rendered  in  accordance  with  the  special  findings 
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From  the  Marion  Superior  Court. 

W.  W.  Woollen,  8.  M.  Oambern,  and  L.  Nebeker,  for  appel- 
lants. 

G.  Byfield  and  Z).  Howe,  for  appellees. 

Worden,  J. — This  was  an  action  by  the  appellants,  as  the 
holders,  against  Cuteinger,  as  the  maker,  and  Drake,  as  the 
indorser,  of  a  promissory  note  for  the  sum  of  five  hundred 
dollars,  payable  six  months  after  date  at  the  Citizens  National 
Bank  of  Indianapolis,  with  attorneys'  fees. 

Drake  made  default,  and  judgment  was  rendered  against 
him ;  and,  as  to  him,  no  question  arises  in  the  record. 

Cuteinger  answered : 

1.  Denial  of  the  execution  of  the  note. 

2.  Special  denial  of  the  execution  of  the  note,  setting  out 
the  circumstances. 

3.  Substantially  the  same  as  the  second,  with  an  averment 
of  notice  to  the  plaintiffs. 

There  were  two  more  paragraphs  of  answer,  but  as  the 
defences  set  up  by  them  respectively  were  completely  negatived 
by  the  answers  of  the  jury  to  interrogatories  propounded  to 
them,  which  will  be  hereinafter  considered,  we  need  not  further 
notice  them.  The  first  and  second  paragraphs  of  the  answer 
only  were  sworn  to.  The  defence  rested  upon  these  para- 
graphs. The  first,  as  we  have  seen,  was  simply  a  denial  of 
the  execution  of  the  note.  The  second  we  set  out  in  full,  in 
,  order  to  the  development  of  the  questions  arising  in  the  record. 
It  is  as  follows : 

"  And  said  defendant,  for  second  and  further  answer  to  said 
complaint,  says  that  he  admits  the  signing  by  him  of  a  certain 
writing  purporting  to  be  his  note,  and  so  mentioned  and 
described  in  said  complaint.  But  defendant  says  that  before 
and  at  the  time  he  signed  said  writing,  the  payee  of  said  pre- 
tended note,  by  his  agents,  had  been  and  were  negotiating  and 
endeavoring  to  induce  him  to  accept  an  agency  for  the  sale, 
on  commission,  in  Blue  River  and  Franklin  townships,  in 
Johnson  county,  Indiana,  of  a  certain  patent  machine,  styled 
by  said  payee,  '  Drake's  Horse  Hay  Fork  and  Hay  Carrier;/ 
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that  said  payee,  by  his  agents  aforesaid,  then  and  there  exhib- 
ited to  the  defendant  an  agreement  partly  printed  and  partly 
written,  substantially  like  that  which  is  hereto  annexed  and 
made  part  hereof,  marked  ( Exhibit  A/  except  that  the  agree- 
ment first  mentioned  did  not  contain  the  words,  c  on  the  fol- 
lowing condition,  viz.,  that  the  said  party  of  the  second  part 
has  this  day  given  a  note  on  six  months'  time,  for  five  hundred 
dollars;  said  note  is  for  this  lease ; '  that  it  was  further  agreed 
by  and  between  the  defendant  and  said  payee,  but  whether 
incorporated  in  the  agreement  first  exhibited  to  him  or  not  he 
can  not  say,  that  defendant  should  pay  to  said  payee,  as  a  com- 
mission upon  each  and  every  one  of  said  machines  sold  by 
him,  the  sum  of  five  dollars ;  that  said  payee,  by  his  agents 
aforesaid,  then  and  there  also  falsely  and  fraudulently  repre- 
sented to  defendant  that  it  was  necessary  for  him  to  sign  an 
order  to  procure  the  shipment  to  him  of  such  machine  or 
machines  as  might  be  sent  to  him  to  sell  on  commission  as 
aforesaid,  and  then  and  there  exhibited  to  him  an  order  partly 
written  and  partly  printed,  of  the  size  and  similitude  of  the 
writing  purporting  to  be  the  defendant's  note ;  the  said  payee,  by 
his  agents  aforesaid,  then  and  there  also  falsely  and  fraudulently 
and  for  the  purpose  of  inducing  the  defendant  to  sign  said  paper 
purporting  to  be  his  note,  read  the  same  to  him  as  though  the 
same  was  an  order  as  aforesaid,  and  a  duplicate  of  the  order 
exhibited  to  him,  and  also  falsely  and  fraudulently  read  to 
him  the  agreement  marked  '  Exhibit  A,'  as  though  the  same 
was  a  duplicate  of  the  agreement  first  exhibited  to  him ;  and 
by  these  and  various  other  fraudulent  tricks,  devices,  and 
stratagems,  induced  defendant  to  believe  that  the  paper  pur- 
porting to  be  his  note  was  in  fact  an  order  as  aforesaid ;  that 
defendant  is  a  farmer  by  profession,  and  an  uneducated  man, 
and  wholly  unlearned  in  law  and  unused  to  executing  written 
contracts ;  that  relying  upon  the  false  and  fraudulent  represen- 
tations, and  being  deceived  by  the  artifices  of  said  payee  and 
his  agents  as  aforesaid,  and  believing  that  the  paper  purport* 
ing  to  be  his  note  was  an  order  as  aforesaid,  and  that  the 
agreement  marked  '  Exhibit  A'  was  a  duplicate  of  the  on^ 
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first  exhibited  to  him,  and  without  any  knowledge  or  notice 
"whatever  to  the  contrary,  and  without  any  fault  or  negligence 
on  his  part,  he  was  induced  to,  and  did  sign  the  said  paper 
purporting  and  pretended  to  be  his  note.  And  so  the  defend- 
ant says  that  he  never  executed,  nor  authorized  any  one  for  him 
to  execute  the  pretended  note  referred  to  in  the  complaint, 
in  manner  and  form  as  therein  alleged." 

The  following  is  exhibit  "  A,"  mentioned  in  the  answer : 

"  Memorandum  of  agreement  made  and  entered  into  this 
day  by  and  between  James  B.  Drake,  of  Indianapolis,  Indiana, 
party  of  the  first  part,  and  George  Cutsinger,  of  Amity,  town- 
ship of  Franklin,  county  of  Johnson,  and  State  of  Indiana, 
party  of  the  second  part :  Witnesseth,  that  whereas  said  party 
of  the  first  part  is  the  owner  and  proprietor  of  a  machine 
known  as  '  Drake's  Horse  Hay  Fork  and  Hay  Carrier  f  and 
whereas  the  party  of  the  first  part  has  a  contract  with  Sinker, 
Davis  &  Co.,  of  the  Western  Machine  Works,  Indianapolis, 
Indiana,  to  manufacture  and  furnish  said  machines  to  said 
party  of  the  first  part  and  his  agents  at  the  price  as  per  price 
list  below  given ;  now  this  indenture  witnesseth  that  the  said 
party  of  the  first  part  has  this  day  leased  unto  the  party  of  the 
second  part  the  townships  of  Franklin  and  Blue  River, 
county  of  Johnson,  and  State  of  Indiana,  for  the  sale  of  his 
Horse  Hay  Forks  and  Hay  Carriers  for  the  term  of  five  years 
from  this  date,  on  the  following  conditions,  viz. :  That  the 
Baid  party  of  the  second  part  has  this  day  given  a  note  on  six 
months'  time  for  five  hundred  dollars ;  said  note  is  for  this 
lease  and  one  machine,  to  be  shipped  to  Amity,  for  the  said 
party  of  the  second  part  (free  of  charge  except  freight).  And 
the  party  of  the  first  part  agrees  to  furnish  the  party  of  the 
second  part,  at  the  Western  Machine  Works  at  Indianapolis, 
Indiana,  all  of  said  forks  and  carriers  for  sale  in  said  territory, 
at  wholesale  prices,  as  per  price  list  here  given,  to  wit: 

"  Wholesale  price  to  agents : 
Fork  and  pulleys,        ------        $5.00 

Carriers  with  ends  of  rod,        -----      5»0O 

*'  Retail  price  to  agents : 
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Fork  and  pulleys, $15.00 

Carrier  with  ends  of  rod,         -----    20.00 

"And  the  party  of  the  second  part  agrees  to  notify  the  party 
of  the  first  part  if  any  unauthorized  person  or  persons  sell,  or 
offer  for  sale,  any  of  said  machines.  And  the  party  of  the 
second  part  admits  that  the  sole  and  only  inducement  which 
has  influenced  or  induced  him  to  take  this  lease  and  make  this 
contract  is  from  a  personal  examination  of  said  improvements, 
and  what  he  deems  their  merits,  wholly  uninfluenced  by  any 
statements  or  representations  made  by  the  agent  or  agents  of 
the  party  of  the  first  part.  And  it  is  understood  by  the  party 
of  the  second  part  that  no  agent  or  agents  of  the  party  of  the 
first  part  are  authorized,  but  are  strictly  forbidden,  to  make  any 
misrepresentations  in  reference  to  the  merits  of  said  machine. 
And  the  party  of  the  second  part  farther  acknowledges  that 
he  has  carefully  examined  this  agreement,  and  fully  under- 
stands its  conditions. 

"  In  witness  whereof  we  have  hereunto  subscribed  our  names 
and  affixed  our  seals  this  26th  day  of  June,  A.  D.  1872. 

"  James  B.  Drake,  (Seal). 
"  Geoege  Cutsinger,  (Seal). 

"  Witness,  H.  G.  Fosdick. 

'"  I,  James  B.  Drake,  do  hereby  agree  with  George  Cut- 
singer that  if  he  does  not  make  five  hundred  dollars  out  of 
the  sale  of  Drake's  Horse  Hay  Fork  and  Hay  Carrier,  in 
accordance  with  the  above  lease  and  agreement,  I  will  re-pur- 
chase said  lease  of  him  at  the  same  price  he  gave,  by  his  divid- 
ing equally  the  profits  on  what  he  has  already  sold,  or  I  will 
give  him  more  time  to  sell. 

"  James  B.  Drake,  (Seal). 

"Witness,  H.  G.  Fosdick." 

There  was  a  reply  in  denial  of  this  paragraph  of 
answer,  and  also  a  special  paragraph  not  necessary  to  be 
noticed  in  this  opinion. 

Issues  were  formed,  and  the  cause  was  tried  by  a  jury,  who 
found  a  general  verdict  for  the  defendant   Cuteinger,  and 
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returned  the  following  answers  to  interrogatories  propounded 
to  them,  viz. : 

"  1.  Did  the  defendant  George  Cutsinger  sign  the  note  sued 
on  in  this  cause? 

"Ans.  Yes. 

"  2.  Does  it  appear  from  the  evidence  in  this  cause  that  the 
plaintiffs  purchased  t&e  note  sued  on  for  a  valuable  considera- 
tion before  due  ? 

"Ans.  Yes. 

"  3.  Docs  it  appear  from  the  evidence  in  the  cause  that  at 
the  time  of  said  purchase  plaintiffs  had  notice  or  knowledge 
of  any  defence  to  said  note,  which  defendant  has  alleged  ? 

"Ans.  No. 

"  4.  Was  the  defendant  Cutsinger,  at  the  time  of  signing 
said  note,  able  to  read  the  same? 

"Ans.  Yes. 

"5.  Did  said  defendant,  at  the  time  of  signing  said  note 
and  during  the  transaction,  execute  an  instrument  purporting 
to  be  a  duplicate  of  a  contract  for  the  sale  of  Drake's  Horse 
Hay  Fork  and  Hay  Carrier,  which  duplicate  went  into  the 
hands  of  James  B.  Drake,  the  payee,  or  his  agent? 

"Ans.  Yes. 

"  6.  Was  there  contained  in  the  body  of  such  instrument  a 
statement  sufficient  to  apprise  any  one  who  read  such  instru- 
ment that  a  note  was  being  given,  or  that  one  of  the  instru- 
ments which  was  being  or  had  been  executed  in  said  transac- 
tion, was  a  note  answering  the  description  of  the  note  sued  on 
as  to  date,  time,  and  amount? 

"Ans.  Yes. 

"  7.  Was  the  defendant  Cutsinger  capable  of  reading  said 
instrument  without  extraordinary  difficulty  ? 

"Ans.  Yes. 

"  8.  Did  said  defendant  read  such  instrument  at  the  time  of 
such  transaction  ? 

"  Ans.  In  part. 

"  9.  Did  said  defendant,  at  the  time  of  signing  said  note  or 
-during  said  transaction,  execute  a  contract  giving  him,  the  said 
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defendant,  the  right  and  agency  to  sell  said  machines,  being 
the  contract  set  forth  in  the  second  paragraph  of  the  defend* 
ants'  answey  as  exhibit  'A*? 

"Ans.  Yes. 

"  10.  Was  the  said  defendant  able  and  capable  at  such  time 
of  reading  that  instrument  without  extraordinary  difficulty? 

"Ans.  Yes. 

"11.  Did  said  defendant,  at  the  time  of  signing  said  note 
or  during  said  transaction,  execute  an  order  for  one  or  more  of 
the  aforesaid  machines,  as  he  hath  in  the  second  paragraph  of 
his  answer  alleged,  and  is  it  the  same  order  which  is  referred 
to  in  the  first  paragraph  of  the  reply  as  exhibit '  A'? 

"Ans.  Yes. 

12.  Would  a  slight  and  casual  examination  of  the  6aidnote 
and  the  said  order  for  machines,  as  to  their  general  appear- 
ance, their  arrangement,  and  style,  have  enabled  the  defendant 
to  know,  at  the  time  of  signing  the  said  note>  that  it  was  not 
a  duplicate  of  said  order,  provided  he  had  given  said  instru- 
ment such  an  examination  as  aforesaid? 

"Ans.  No. 

"  13.  What  is  the  amount  of  the  principal  and  interest  of 
the  said  note  sued  on  herein  ? 

"  Ans.  Five  hundred  and  twenty-eight  dollars  and  thirty- 
four  cents. 

"  14.  What  is  a  reasonable  fee  for  plaintiffs'  attorney  for  the 
collection  of  said  note  ? 

"  Ans.  Fifty  dollars." 

Upon  the  return  of  the  verdict  with  the  answers  to  inter- 
rogatories, the  plaintiffs  moved  the  court  for  judgment  in  their 
favor  upon  the  answers  to  interrogatories,  notwithstanding  the 
general  verdict,  but  this  motion  was  overruled,  and  judgment 
rendered  for  the  defendant  Cutsinger,  to  which  ruling  the 
plaintiffs  excepted. 

On  appeal  to  the  general  term,  the  proper  assignment  of 
error  being  made,  the  judgment  at  special  term  was  affirmed. 

In  this  court,  the  decision  below  at  general  term  is  properly 
assigned  as  error. 
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The  sole  question  presented  by  the  record  is,  whether  the 
plaintiffs  were  entitled  to  judgment,  on  the  answers  of  the  jury 
to  the  interrogatories,  against  the  defendant  Cutsinger. 

"  When  the  special  finding  of  facts  is  inconsistent  with  the 
general  verdict,  the  former  shall  control  the  latter,  and  the  court 
shall  give  judgment  accordingly."     2G.&H.  206,  sec.  337. 

We  may  observe  that  the  evidence  in  the  cause  is  not  before 
us,  and  if  it  were,  we  could  not  refer  to  it  for  aid  in  the  solution 
of  the  question  presented.  We  must  determine  from  the  gen- 
eral verdict  and  the  special  finding  of  facts,  unaided  by  the 
evidence,  which  party  is  entitled  to  judgment. 

The  note  in  question  is  governed  by  the  law  merchant,  being 
payable  at  a  specified  bank  in  this  State.  Tho  special  findings 
settle  the  propositions,  that  the  defendant  Cutsinger  signed  it, 
and  that  the  plaintiffs  purchased  it  for  a  valuable  considera- 
tion before  due,  and  without  notice  of  any  defence  thereto. 
The  plaintiffs  therefore  must  be  regarded  as  the  bona  fide 
holders  of  tho  paper  and  entitled  to  all  legal  rights  as  such 
holders  of  that  class  of  paper. 

Tho  important  and,  so  far  as  we  can  see,  the  only  impor- 
tant feet  found  for  the  appellee  Cutsinger,  by  the  general  ver- 
dict, is,  that  he  was  induced  to  sign  the  paper  which  proved  to 
be  the  note  in  question,  by  the  fraudulent  acts  of  the  agent  of 
the  payee  in  reading  it  to  him  as  a  duplicate  order  for  one  of 
the  machines,  and  in  otherwise  inducing  him  to  believe  it  was 
such  an  order  as  is  set  out  in  the  paragraph  of  answer.  But  it 
is  found  by  the  answer  to  the  fourth  interrogatory,  that  the 
defendant,  at  the  time  he  executed  the  note,  was  able  to  read 
the  same.  It  is  also  found  by  the  answer  to  the  ninth  inter- 
rogatory, that  at  the  time  of  the  signing  of  the  note,  or  during 
the  transaction,  the  defendant  executed  the  contract  set  out  as 
an  exhibit  to  the  second  paragraph  of  tho  answer.  This  con- 
tract, it  will  be  seen,  recites  as  one  of  its  conditions  the  giving 
of  a  note  corresponding  with  that  in  suit  as  to  time  and  amount, 
for  the  lease  and  a  machine  to  be  shipped.  The  jury  also 
found,  in  answer  to  the  sixth  interrogatory,  that  there  was 
contained  in  the  body  of  this  contract  a  statement  sufficient  to- 
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advise  any  one  who  read  the  instrument  that  a  note  was  being 
given,  or  that  one  of  the  instruments  which  was  being  or  had 
been  executed  in  said  transaction  was  a  note  answering  the 
description  of  that  sued  on  as  to  date,  time,  and  amount.  It 
is  also  found  that  the  defendant  was  capable  of  reading  this 
contract  without  extraordinary  difficulty,  and  that  he  did  read 
it  in  part.  It  is  further  found  by  the  answer  to  the  twelfth 
interrogatory,  that  a  slight  and  casual  examination  of  the  note 
and  the  order  for  machines,  as  to  their  general  appearance, 
their  arrangement,  and  style,  would  not  have  enabled  the 
defendant  to  know,  at  the  time  of  signing  the  note,  that  it  was 
not  a  duplicate  of  the  order. 

The  facts,  as  gathered  from  the  general  verdict  and  the  special 
findings,  may  be  summarized  as  follows : 

The  defendant  was  induced  to  sign  the  note  by  the  fraud  of 
the  agents  of  the  payee  thereof,  in  reading  it  to  him  as  a 
duplicate  order  for  one  of  the  machines,  and  otherwise  making 
him  believe  it  was  such  order.  But  as  a  part  of  the  same 
transaction,  the  defendant  executed  the  contract  above  set  oat 
as  part  of  the  pleadings,  reciting  the  giving  of  a  note  corre- 
sponding with  the  one  sued  on.  The  defendant  could  read  the 
note  and  contract  without  extraordinary  difficulty,  and  did 
read  the  contract  in  part.  But  a  slight  and  casual  examina- 
tion of  the  note  and  the  order  for  the  machine,  as  to  their 
general  appearance,  arrangement,  and  style,  would  not  have 
enabled  the  defendant  to  know  that  the  note  which  he  signed 
was  not  a  duplicate  of  the  order  for  one  of  the  machines.  The 
question  arises,  whether  on  these  facts  the  defendant  is  liable 
on  the  note  to  the  plaintiffs,  they  being  the  holders  thereof  as 
hereinbefore  stated;  and  we  are  of  opinion  that  he  is  so  liable. 

In  an  action  on  a  delivery  bond,  involving  no  question  upon 
commercial  paper,  where  it  was  alleged  that  the  constable  had 
fraudulently  misstated  the  contents  of  the  bond  in  respect  to 
the  time  when  the  property  was  to  be  delivered,  and  the 
defendant,  relying  upon  the  representations,  without  having  the 
bond  read,  executed  the  same,  and  by  the  representation  was 
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prevented  from  delivering  the  property  at  the  time  specified  in 
the  bond,  this  was  held  to  be  no  defence.     The  court  said : 

"  It  does  not  appear  that  the  defendant  was  deceived  by  the 
representations  made  to  him,  or  if  he  was,  it  is  manifest  that 
it  was  the  consequence  of  his  own  folly.  If  the  defendant 
were  an  illiterate  man,  and  the  bond  had  been  misread  to  him, 
he  not  being  able  to  detect  the  imposition,  the  case  would  have 
been  different.  But  it  appears  that  he  signed  tho  bond  with- 
out reading  it  himself,  or  hearing  it  read,  and  with  all  the 
means  of  knowing  the  truth  in  his  power,  reposed  a  blind  con- 
fidence in  representations  not  calculated  to  deceive  a  man  of 
ordinary  prudence  and  circumspection.  In  such  a  case  the  law 
affords  no  relief."  Seeright  v.  Fletcher,  6  Blackf.  380.  See, 
also,  May  v.  Johnson,  3  Ind.  449,  and  Rogers  v.  Place,  29 
Ind.  577.  These  authorities,  while  they  arc  not  exactly  in 
point  here,  have  a  bearing  upon  the  question  involved. 

In  the  case  of  dine  v.  Guthrie,  42  Ind.  227-236,. the  law, 
as  applicable  to  cases  like  the  present,  is  stated  in  the  follow- 
ing terms : 

"  It  is  well  settled  by  authority  and  on  principle,  that  the 
party  whose  signature  to  a  paper  is  obtained  by  fraud  as  to  the 
character  of  the  paper  itself,  who  is  ignorant  of  such  charac- 
ter, and  has  no  intention  of  signing  it,  and  who  is  guilty  of  no 
negligence  in  affixing  his  signature,  or  in  not  ascertaining  the 
character  of  the  instrument,  is  no  more  bound  by  it  than  if  it 
were  a  total  forgery,  the  signature  included." 

To  this  proposition  several  authorities  are  cited,  which  will 
be  noticed  hereafter.  We  see  no  reason  to  change  the  state- 
ment of  tho  law  as  thus  made.  It  will  be  seen  that  by  the 
law  as  thus  stated,  in  order  to  exonerate  a  party  where  his  sig- 
nature  has  been  thus  fraudulently  obtained,  he  must  have  been 
guilty  of  no  negligence  in  affixing  his  signature,  or  in  not 
ascertaining  the  character  of  the  instrument  signed  by  him. 
Within  the  last  few  years  a  number  of  cases  have  been  decided 
involving  questions  very  similar  to  that  under  consideration. 
The  case  of  Walker  v.  Ebert,  29  Wis.  194,  from  the  opinion 
in  which  an  extended  extract  is  made  in  the  case  of  CUne  v« 
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Guthrie,  supra,  was  one  where  the  party  sought  to  beheld  was 
a  German  by  birth  and  education,  and.  unable  to  read  and 
write  the  English  language.  The  case  is  therefore  clearly  dis- 
tinguishable from  that  under  consideration.  The  case  of 
Douglass  v.  Matting,  29  Iowa,  498,  was  much  like  the  present, 
and  the  maker  of  the  note  was  held  liable.  The  court  said: 
u  As  between  the  bona  fide  holder,  receiving  the  paper  before 
due  for  value,  and  the  maker,  the  equities  are  all  on  the  side 
of  the  first.  The  maker  puts  his  genuine  signature  to  a  note 
appearing  upon  its  face  fair  and  regular.  In  the  regular 
course  of  business  it  comes  into  the  hands  of  an  innocent 
party,  who  has  paid  a  valuable  consideration  for  it  and  has  no 
notice  of  any  infirmities  or  defences  Attaching  to  the  paper. 
Now  it  would  be  manifestly  unjust  to  permit  the  maker  while 
admitting  the  genuineness  of  his  signature,  to  defeat  the  note, 
on  the  ground  that,  through  his  own  culpable  carelessness 
while  dealing  with  a  stranger,  he  signed  the  instrument  with- 
out reading  it  or  attempting  to  ascertain  its  true  contents.  The 
law  will  favor,  as  between  the  holder  and  maker  in  such  a  case, 
the  more  innocent  and  diligent.  The  maker  had  it  in  his 
power  to  protect  himself  from  the  fraud,  but  failed  to  do  60. 
When  the  consequences  of  his  act  are  about  to  be  visited  upon 
him,  he  seeks  to  make  another  bear  it,  on  the  ground  that  he 
was  defrauded  through  his  own  gross  negligence.  He  can 
certainly  claim  protection  neither  on  the  ground  of  his  inno- 
cence nor  diligence." 

In  a  note  to  the  Wisconsin  case,  prepared  by  the  judge  who 
delivered  the  opinion  therein,  it  is  said  that  the  Iowa  case  is 
not  in  conflict  with  that,  inasmuch  as  in  the  Iowa  case  there 
was  culpable  carelessness  and  gross  negligence  in  affixing  the 
signature  to  tho  instrument. 

The  following  extract  from  the  syllabus  of  the  case  of  Gibbs 
v.  Linabury,  22  Mich.  479,  will  sufficiently  show  what  was 
decided  in  that  case :  "  When  the  defendant  unwittingly  sirens 
an  instrument  in  the  form  of  a  negotiable  promissory  note, 
relying  upon  false  representations  made  to  him,  at  tho  time, 
that  the  instrument  he  is  signing  is  a  mere  duplicate  of  a  con- 


NOVEMBER  TERM,  1874.  447 

Nebeker  ef  aL  «.  Cuteinger  et  at 

tract  just  previously  signed  by  him,  making  him  an  agent  for 
the  sale  of  a  patent  hay-fork,  under  circumstances  devoid  of 
any  negligence  on  his  part,  and  where  fraudulent  means  are 
taken  to  prevent  him  from  noticing  the  body  of  such  pretended 
duplicate,  and  he  delivers  the  same  in  ignorance  of  its  true 
character,  believing  it  to  be  the  mere  duplicate  contract  which 
he  supposed  he  had  signed,  such  instrument  is  to  be  regarded 
as  a  forgery,  and  cannot  be  enforced  even  in  the  hands  of  a 
bona  fide  purchaser."  It  would  seem  from  this,  that  in  the 
opinion  of  the  court,  if  the  defendant  was  himself  guilty  of 
any  negligence,  he  would  not  be  exonerated. 

In  the  case  of  Briggs  v.  Ewart,  51  Mo.  245,  it  was  held, 
that  the  following  instruction  should  have  been  given : 

"  Although  the  court  should  find  .from  the  evidence  that  the 
defendant  did  write  his  name  on  or  to  the  paper  herein  sued 
upon,  yet  if  the  court  further  finds  from  the  evidence  that  the 
signature  of  defendant  was  obtained  thereto  without  the 
fault  or  negligence  of  defendant,  on  the  fraudulent  repre- 
sentations of  the  payee  that  the  paper  to  which  it  was  put  was 
a  mere  duplicate  of  the  order  read  in  evidence,  and  that  the 
defendant  neither  knew  it  was  a  note,  nor  intended  to  sign  a 
note,  but  supposed  it  was  such  a  duplicate,  and  that  the  plain- 
tiff did  not  pay  therefor  a  full  and  valuable  consideration,  then 
the  court  will  find  the  issues  for  the  defendant." 

The  case  of  Foster  v.  Jbfackinnon,  Law  Rep.  4  C.  P.  704, 
was  amongst  the  earliest  cases  involving  similar  questions. 
There,  the  defendant  was  induced  to  put  his  name,  upon  the 
back  of  a  bill  of  exchange  by  the  fraudulent  representation  of 
the  acceptor  that  he  was  signing  a  guarantee.  In  an  action 
against  him  as  indorser  by  a  bona  Jide  holder  for  value,  the 
jury  were  directed,  that  "  if  the  defendant's  signature  to  tho 
document  was  obtained  upon  a  fraudulent  representation  that 
it  was  a  guarantee,  and  the  defendant  signed  it  without  knowing 
it  was  a  bill,  and  under  the  belief  that  it  was  a  guarantee,  and  if 
he  was  not  guilty  of  any  negligence  in  so  signing  the  paper,  he 
woa  entitled  to  the  verdict."  This  was  held  a  proper  direction. 

It  is  worthy  of  observation  that  a  verdict  for  the  defendant 
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was  set  aside,  and  a  new  trial  granted,  on  the  ground  that  the 
court  thought  the  question,  of  the  defendant's  negligence 
should  undergo  a  further  investigation. 

In  the  case  of  Whitney  v.  Snyder,  2  Lansing,  477,  the  defend- 
ant offered  to  prove  that  he  was  unable  to  read,  and  that  when 
he  signed  the  note  sued  on  it  was  represented  to  him,  and  he 
believed  that  it  was  a  certain  other  contract,  offered  to  be  also 
produced  in  evidence,  and  which  purported  to  be  a  contract 
inter  partes,  of  an  entirely  different  description.  This  evi- 
dence was  rejected,  and  the  rejection  was  held  to  be  erroneous. 

This  case,  like  the  one  above  cited  from  Wisconsin,  has  but 
little  bearing  upon  the  question  here,  as  in  both  those  cases  the 
parties  sought  to  be  held  could  not  read  the  instruments  signed 
by  them  respectively. 

The  following  extract  from  the  opinion  of  the  court  in  the 
case  of  Taylor  v.  Atchison,  54  111.  196,  199,  will  show  the 
views  of  that  court  upon  a  very  similar  case : 

"  It  is,  however,  necessary  that  a  person  executing  such  an. 
instrument,  which  is  procured  by  fraud  or  circumvention, 
should  use  reasonable  and  ordinary  precaution  to  avoid  imposi- 
tion, when  the  suit  is  by  an  endorsee  before  maturity.  If 
able  to  read  readily,  he  should  examine  the  instrument,  or 
procure  it  to  be  read  by  some  one  in  whom  he  can  place 
confidence.  If  he  is  unable  to  read,  or  does  so  with  difficulty, 
then  he  may  avail  himself  of  the  usual  means  of  information, 
by  having  it  read  by  some  person  present.  He  cannot  act  reck- 
lessly, and  disregard  all  the  usual  precautions  to  learn  the  con- 
tents of  the  instrument,  and  then  interpose  the  defence  against 
an  assignee.  As  to  the  payee,  it  may  be  otherwise.  Did  appellee 
use  ordinary  precaution  ?  It  appears  to  us  that  he  did.  He  could 
read  the  writing  with  much  difficulty,  and  being  assured  that  it 
was  a  contract  in  which  he  incurred  no  liability,  he  desired  it 
read,  which  was  done,  and  was  then  assured  that  the  other  paper 
was  a  copy  of  that  which  had  been  read.  While  this  may 
not  be  the  precaution  which  would  have  been  observed  by  an 
unusually  cautious  man,  still,  we  think  he  acted  as  the  great 
mass  of  men  not  in,  or  educated  to,  business  act  in  such  cases. 
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And  he  was  only  required  to  use  reasonable  caution,  such  as 
governs  the  majority  of  prudent  men." 

The  most  recent  case  upon  this  subject  that  has  come  to  our 
notice  is  that  of  Chapman  v.  Rose,  decided  by  the  New  York 
Court  of  Appeals,  not  yet  reported  in  the  regular  series,  but 
found  in  1  Cent.  Law  Jour.  242.  The  case  below  will  be 
found  in  44  How.  Pr.  364.  The  case  is  almost  identi- 
cal with  that  in  judgment.  We  extract  the  following  state- 
ment of  it : 

"  The  evidence  tended  very  strongly  to  show  that  the  sig- 
nature of  the  defendant  to  the  note  6ued  on  was  obtained  from 
him  through  a  very  gross  and  fraudulent  imposition  perpetra- 
ted upon  him  by  one  Miller ;  that  when  he  signed  it  he  sup- 
posed he  was  signing  a  paper  of  a  very  different  character,  and 
not  an  engagement  to  pay  money  absolutely.  He  had  just 
before  signed  an  order  for  the  delivery  to  himself  of  a  hay- 
fork and  two  grappling  pulleys,  amounting  together  in  price 
to  nine  dollars,  for  which  he  engaged  to  pay,  and  this  paper 
now  in  suit  was  presented  to  him  as  a  duplicate  of  that  order, 
and  was  signed  as  such  without  examination  or  reading  it, 
upon  the  statement  of  Miller,  with  whom  he  was  dealing,  that 
such  was  its  character.  There  does  not  appear  to  have  been 
any  physical  obstacle  to  the  defendant's  reading  the  paper 
before  he  signed  it.  He  understood  that  he  was  signing  a 
paper  by  which  he  was  about  to  incur  an  obligation  of  some 
sort,  and  he  abstained  from  reading  it.  He  had  the  power  to 
know  with  certainty  the  exact  obligation  he  was  assuming,  and 
chose  to  trust  to  the  integrity  of  the  person  with  whom  ho 
was  dealing,  instead  of  exercising  his  own  power  to  protect 
himself.  It  turns  out  that  he  has  signed  a  promissory  note, 
and  that  it  is  now  in  the  hands  of  a  holder  in  good  faith  for 
value." 

The  court  proceeds  further,  in  relation  to  the  law  as  appli- 
cable to  the  case,  as  follows : 

u  The  question  which  arises  on  the  branch  of  the  charge 
now  under  consideration  is,  whether  it  is  enough  as  against  a 
Vol.  XLVIIL— 29 
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bona  fide  holder  to  show  that  he  did  not  know  or  suppose  that 
he  was  signing  a  note,  unless  it  also  appears  that  he  was  guilty 
of  no  laches  or  negligence  in  signing  the  instrument.  *  * 
It  is  quite  plain,  that  if  the  law  is  that  no  such  inquiry  is 
admissible,  a  serious  blow  will  have  fallen  upon  the  negotia- 
bility of  paper — it  will  be  a  premium  offered  to  negligence. 
To  insure  irresponsibility,  only  the  utmost  carelessness,  coupled 
with  a  little  friendly  fraud,  will  be  essential.  Paper  in  abun- 
dance will  be  found  afloat,  the  makers  of  which  will  have  no 
idea  that  they  were  signing  notes,  and  will  have  trusted  read- 
ily to  the  assurance  of  whoever  procured  it  that  it  created  no 
obligation.  To  avoid  such  evils  it  is  necessary,  at  least,  to 
hold  firmly  to  the  doctrine  that  he  who  by  his  carelessness  or 
undue  confidence  has  enabled  another  to  obtain  the  money  of 
an  innocent  person,  shall  answer  the  loss.  If  it  be  objected, 
that  there  must  be  a  duty  of  care  in  order  to  found  an  allega- 
tion of  negligence  upon  the  neglect  of  it,  it  must  bo  answered, 
that  every  man  is  bound  to  know  that  he  may  be  deceived  in 
respect  to  the  contents  of  a  paper  wfakh  he  eigns  without  read- 
ing.  When  he  signs  an  obligation  without  ascertaining  its 
character  and  extent,  which  he  has  the  means  to  do,  upon  the 
representation  of  another,  he  puts  confidence  in  that  person, 
and  if  injury  ensues  to  an  innocent  third  person  by  reason  of 
that  confidence,  his  act  is  the  means  of  the  injury  and  he 
ought  to  answer  to  it." 

After  noticing  the  cases  of  Foster  v.  Maclrinnon,  Whitney  v. 
Snyder,  Douglass  v.  Matting,  supra,  and  Putnam  v.  Sullivan, 
4  Mass.  45,  the  court  say :  "  In  all  these  cases,  the  real  ground 
of  decision  is,  not  that  the  party  meant  to  make  a  promissory 
note,  but  that,  meaning  to  make  an  obligation  in  writing,  and 
which  was  put  in  writing  that  it  might  of  itself  import  both 
the  fact  and  tho  form  and  measure  of  obligation,  he  trusted  to 
another  to  fix  that  form  and  measure,  without  exercising  that 
supervision  that  was  in  his  power,  and  by  which  protection 
was  possible.  In  such  cases,  the  rule  is  that  he  is  bound  by 
the  act  of  him  who  has  been  trusted,  in  favor  of  a  holder  in 
good  faith." 
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The  cases  on  this  subject  may  not  all  be  reconcilable  in 
every  respect,  but  they  generally  recognize  the  liability  of  a 
party  who  has  thus  put  his  name  to  paper,  in  favor  of  bona  fide 
holders,  where  he  has  been  guilty  of  negligence  in  not  ascer- 
taining the  character  of  the  paper.  There  is  probably  some 
diversity  of  opinion  $s  to  what  amounts  to  negligence. 

We  agree  with  the  Court  of  Appeals  of  New  York  and  the 
Supreme  Court  of  Iowa,  that  where  a  man  who  can,  without 
difficulty,  read,  executes  a  paper  without  reading  it,  trusting 
to  the  party  to  whom  it  is  executed  for  a  statement  of  its  con- 
tents, or  trusting  to  the  reading  of  it  by  the  latter,  there  being 
no  substantial  reason  shown  for  not  reading  it  himself,  is  guilty 
of  negligence. 

In  this  case,  the  defendant  signed  a  paper  which  he  sup- 
posed to  be,  and  which  was  read  to  him  as,  a  duplicate  order 
for  one  of  the  machines.  It  turned  out  to  be  the  note  in  suit. 
He  could  read  without  extraordinary  difficulty,  and  did  read 
a  part  of  the  contract  executed  concurrently  with  the  note,  and 
which  recited  the  giving  of  the  note.  In  signing  the  paper, 
he  trusted  to  the  statements  of  the  agent  of  the  payee  as  to  the 
character  and  contents  of  the  instrument,  without  exercising 
the  means  then  within  his  power  of  knowing  what  it  was  that 
he  was  signing.  A  promissory  note  is  a  short  document  and 
soon  read.  By  thus  signing  it  without  knowing  its  contents, 
he  enabled  the  payee  to  obtain  the  money  of  the  plaintiffs,  and 
he  cannot  now  be  permitted  to  say  that  it  is  not  his  note. 

It  would  seem  that  at  common  law  a  party  could  not  suc- 
cessfully plead  non  est  factum  where  he  had  been  deceived  and 
the  deed  wrongly  read  to  him,  unless  he  was  illiterate,  and 
therefore  unable  to  read  it  himself;  for,  in  Thoroughgood'8 
Case,  2  Rep.  9,  it  was  resolved,  "  that  although  the  party  to 
whom  the  writing  was  made,  or  other  by  his  procurement,  doth 
not  read  the  writing,  but  a  stranger  of  his  own  head  read  it  in 
other  words  than  in  truth  it  is,  yet  it  shall  not  bind  the  party 
who  dclivereth  it ;  for  it  is  not  material  who  readeth  the  writ- 
ing, so  as  he  who  makcth  it  be  a  layman,  and  being  not  let- 
tered, be  (without  any  covin  in  himself)  deceived ;  and  that 
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is  proved  by  the  usual  form  of  pleading  in  such  cases,  that  is 
to  say,  that  he  was  a  layman  and  not  learned,  and  that  the 
deed  was  read  to  him  in  other  words,  etc.,  generally,  without 
showing  by  whom  it  was  read." 

It  is  hardly  to  be  conceived  at  the  present  day,  that  a  person 
able  to  read,  who  has  executed  a  conveyance  of  land  without 
reading  it,  but  trusting  to  the  reading  thereof  by  the  grantee, 
who  for  a  fraudulent  purpose  read  it  wrongfully,  could  suc- 
cessfully claim  that  it  was  not  his  deed,  as  against  a  subse- 
quent purchaser  in  good  faith  of  the  land  from  his  grantee* 
The  analogy  between  the  rights  of  such  purchaser  in  good 
fiuth,  and  those  of  the  holder  in  good  faith  of  commercial 
paper,  is  strong. 

We  are  of  opinion  that  the  plaintiffs  below  were  entitled  to 
judgment  against  the  defendant  and  Cutsinger,  notwithstand- 
ing the  general  verdict,  and  that  the  court  below,  at  general 
term,  erred  in  affirming  the  judgment  rendered  at  special 
term. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded  for  further  proceedings  in  accordance  with  this 
opinion. 


N\ 
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Decedents'  Estates. —  Witness. — In  an  action  by  an  executor  to  foreclose 
a  mortgage  executed  to  his  testator,  another  mortgagee  filed  a  cross  bill 
alleging  that  his  mortgage  was  first  delivered,  though  bearing  date  subse- 
quent to  the  other,  and  offered  the  mortgagor  as  a  witness  to  prove  the 
time  of  the  delivery  of  the  respective  mortgages. 

Held,  that  he  was  properly  excluded.    3  Ind.  Stat.  560,  sec.  2. 

Mortgage. — Delivery  of. — A  mortgage  takes  effect  from  its  delivery,  and  not 
from  its  date,  when  not  then  delivered. 

Same. — Interest  of  Mortgagor's  Wife. — Priority. — Where  a  husband  and  wife 
execute  several  mortgages  of  the  husband's  land,  to  different  persons,  and 
she  executes  them  at  different  dates,  the  mortgage  she  first  executes  will 
have  priority  as  to  her  interest  in  the  land  in  case  she  survives  the  husband. 
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From  the  Hendricks  Circuit  Court. 

J".  O.  Adams,  T.  J.  Cqfer,  J.  V.  Hadley,  and  J.  &  Ogden, 
for  appellant. 

X.  if.  Campbell,  for  appellees. 

Downey,  J. — This  was  an  action  by  Nicholas  T.  Hadley, 
executor  of  the  will  of  Simon  T.  Hadley,  deceased,  against 
James  L.  Kyte  and  wife  and  William  J.  Hoadley  and  others, 
to  foreclose  a  mortgage  executed  by  Kyte  and  wife  to  the 
plaintiff's  testator.  There  were  other  defendants,  who  were 
made  parties  because  they  held  incumbrances  on  the  mortgaged 
premises.  But  as  no  question  is  made  in  which  they  are  inter- 
ested, they  need  not  be  further  noticed. 

The  mortgage  of  the  plaintiff  bears  date  the  12th  day  of 
January,  1872,  was  acknowledged  and  certified  on  the  15th 
of  the  same  month,  and  recorded  the  18th  day  of  March, 
1872. 

William  J.  Hoadley,  the  appellant,  who  also  held  a  mort- 
gage executed  by  Kyte  and  wife,  on  the  same  premises,  set  up 
his  mortgage  in  a  cross  complaint.  His  mortgage  bears  date 
January  13th,  1872,  was  acknowledged  and  certified  on  the 
same  day,  and  recorded  on  the  16th  day  of  the  same  month. 

On  the  trial  of  the  cause,  the  question  of  feet  about  which 
the  parties  disputed  was  as  to  the  time  of  delivery  of  the  mort- 
gages, and  which  was  prior  in  delivery.  There  was  no 
question  but  that  the  mortgage  of  the  appellant  was  delivered 
at  its  date,  the  13th  day  of  January,  1872.  But  it  was  insisted 
by  the  appellant  that  the  mortgage  to  Hadley,  deceased,  was 
not  delivered  until  the  15th  day  of  January,  1872,  the  day  on 
which  it  was  acknowledged  and  certified  by  the  notary. 

The  court,  after  hearing  the  evidence,  found  that  the  mort- 
gage to  Hadley  was  prior  in  execution,  refused  a  new  trial,  and 
rendered  judgment. 

The  refusal  of  the  court  to  grant  a  new  trial  is  the  error 
-assigned.     Two  questions  arise  under  this  assignment : 

The  defendant  Hoadley  offered  as  a  witness,  on  the  trial 
of  the  cause,  the  mortgagor,  Kyte,  and,  on  objection  by  the 
•qlaintiff,  he  was  excluded  by  the  court.     This  ruling  was 


454  SUPREME  COURT  OF  INDIANA. 

v 

Hoadley  v.  Hadley,  Executor, eta/. 

according  to  the  letter  of  the  statute,  and  we  are  not  prepared 
to  say  that  it  is  not  also  in  accordance  with  its  spirit.  3  IncL 
Stat.  560,  sec.  2,  first  proviso.  Counsel  for  appellant  refer  to 
Upton  v.  Adams,  27  Ind.  432,  where  a  distinction  is  made 
between  parties  to  the  record  and  parties  to  the  issue.  We  are 
not  convinced  that  wc  should,  on  account  of  that  case,  rule 
otherwise  than  wc  do  on  this  question. 

The  other  question  relates  to  the  sufficiency  of  the  evidence* 
A  mortgage  takes  effect  from  its  delivery,  and  not  from  its  date, 
when  not  then  delivered.  The  evidence  relating  to  the 
time  of  delivery  of  the  mortgage  to  Hadley  was  that  of  the 
notary,  which  was  all  the  evidence  on  the  subject,  and  was  as 
follows : 

"  Am  a  notary  public ;  am  the  same  Thomas  Nicholas  who 
took  the  acknowledgment  of  James  L.  Kyte  and  wife  to  their 
mortgage  to  Simon  T.  Hadley,  deceased ;  was  acquainted  with 
Simon  T.  Hadley,  deceased,  and  am  acquainted  with  his  hand- 
writing ;  the  mortgage  of  Kyte  and  wife  to  Simon  T.  Had- 
ley is  in  the  handwriting  of  Simon  T.  Hadley ;  on  the  15th 
day  of  January,  1872,  Simon  T.  Hadley  handed  me  the  mort- 
gage and  asked  me  to  call  upon  Kyte  and  wife  and  take  their 
acknowledgment ;  I  called  at  Kyte's  house ;  I  don't  remem- 
ber now  whether  James  L.  Kyte  had  signed  the  mortgage 
when  Hadley  handed  it  to  me  or  not ;  I  think  the  mortgage 
was  handed  me  by  Mr.  Hadley  to  take  to  Kyte's ;  my  impres- 
sion is  strong  that  it  was  signed  by  Kyte  at  the  time  I  got  it 
from  Hadley,  and  by  Mrs.  Kyte  afterward,  at  the  time  I 
took  the  acknowledgment ;  but  my  impression  is  strong  that 
his  wife  had  not ;  that  she  signed  it  on  the  15th  day  of  Jan- 
uary, 1872, at  their  house  in  my  presence;  and  my  impression 
is  that  James  L.  Kyte  signed  it  at  the  same  time  and  place, 
but  am  not  sure ;  the  ink  used  in  writing  the  signature  of 
Kyte  and  wife  is  the  same,  and  different  from  the  ink  used  in 
composition  of  the  mortgage;  both  Kyte  and  wife  acknowl- 
edged the  execution  before  me  on  the  15th  day  of  January." 

We  are  of  the  opinion  that .  this  evidence  did  not  justify  the 
finding  of  the  oourt,  that  the  mortgage  to  Hadley,  so  far  as^ 
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the  wife  is  concerned,  whatever  may  be  the  case  as  to  Kyte 
himself,  was  executed  prior  to  the  15th  of  January,  1872,  the 
day  on  which  it  was  acknowledged.  The  evidence  as  to  the 
time  of  its  execution  by  Kyte  is  inconsistent,  and  there  could 
be  no  satisfactory  finding  cither  way  upon  it  alone.  First,  the 
witness  says,  "  my  impression  is  strong  that  it  was  signed  by 
Kyte  at  the  time  I  got  it  from  Hadley ;"  and  then  he  is  of 
the  impression  that  he  signed  it  at  the  same  time  and  place 
with  his  wife,  which  was  at  Kyte's  house,  on  the  15th  of  Jan- 
uary. 

We  think,  under  this  evidence,  the  court  should  not  have  found 
that  the  plaintiff  had  priority  over  the  defendant,  so  far  as  the 
-interest  of  the  wife  of  the  mortgagor  was  concerned.  On  this 
point  counsel  for  appellees  urges  the  following  views : 

"  We  next  submit  a  remark  or  two  on  the  subject  of,  and  in 
response  to,  what  is  said  in  appellant's  brief  about  the  incom- 
pleteness of  appellee's  mortgage  until  signed  by  the  wife  of 
Kyte.  As  Kyte  and  his  wife  are  both  still  in  life,  and  as  the 
wife  signed  and  acknowledged  both  mortgages,  and  further,  as 
she  is  not  individually  indebted  or  responsible  to  either  party 
for  any  amount,  she  cannot  affect  or  be  affected  by  the  case  in 
any  way.  Her  signature  does  not  and  did  not  affect  the  ques- 
tion of  priorities.  Nor  did  nor  does  her  signature  affect  either 
mortgage  as  against  Kyte  himself.  Either  mortgage  would 
be  good  as  against  him  without  her  signature,  and  neither  is 
any  better  as  to  him  because  of  her  signature.  So  we  think 
the  claim  that  appellee's  mortgage  was  incomplete  or  imper- 
fect until  she  had  signed  it  utterly  absurd.  If  Kyte  were  to 
die  before  his  wife,  or  if  he  had  died  before  the  suit,  it  could 
have  made  no  difference.  Having  joined  in  both  mortgages, 
it  is  immaterial  to  her  which  she  signed  first.  And  she  not 
being  the  debtor  in  either  case,  it  is  immaterial  to  the  credit- 
ors, because  there  can  be  no  question  of  priority  as  to  her. 

"  The  wife's  signature  to  a  deed  or  mortgage  adds  nothing 
to  the  title  conveyed,  but  merely  operates  as  an  estoppel 
against  her,  and  prevents  her  from  asserting  any  interest  in 
the  land  in  the  event  that  she  survives  her  husband,  and  being 
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estopped  as  to  all  parties  it  is  unimportant  as  to  the  date  of 
the  acknowledgments." 

We  think  these  views  are  not  tenable.  It  is  possible  that 
it  may  be  immaterial  to  the  wife  which  of  the  mortgages  she 
signed  first.  But  this  is  not  the  question  in  the  case.  It 
seems  to  us  that  the  question  which  she  executed  first  is  quite 
material  as  between  the  two  mortgagees.  It  is  not  possible 
that  the  plaintiff's  mortgage  can  have  priority  over  that  of  the 
defendant,  so  far  as  the  wife's  interest  is  concerned,  when  it 
was  executed  last  by  her.  The  plaintiff  was  not  entitled,  so 
fer  as  the  defendant  is  concerned,  to  have  his  mortgage  declared 
a  prior  lien  on  the  interest  of  the  wife.  If  the  wife  should  not 
survive  the  husband,  this  interest  would  amount  to  nothing. . 
But  if  she  should  survive  him,  it  would  amount  to  one-third 
of  the  land.  On  this  interest,  the  defendant  was  entitled  to 
the  priority  of  lien,  whatever  may  be  the  case  as  to  Kyte. 

The  judgment  is    reversed,  with  costs,  and    the    cause 
remanded  for  a  new  trial. 
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»**  234-  Descent. — Life  Estate. — Second  Wife. — A  widow,  who  was  a  second  wife^ 
without  a  child  by  her  late  husband,  who  died  leaving  children  alive  by  a 
former  wife,  is  entitled  to  a  life  estate  only  in  the  real  estate  of  such  hus- 
band. 

Same. — A  widow  who  is  only  entitled  to  a  life  estate  in  the  lands  of  her 
deceased  husband,  if  the  lands  are  sold  in  proceedings  for  partition,  can 
have  of  the  proceeds  only  so  much  as  her  life  interest  was  worth. 

Pleading. — Practice. — Cries  Complaint. — A  plaintiff  in  a  partition  suit  can 
not  file  a  cross  complaint ;  and  if  filed,  it  should  be  struck  out  on  motion, 
but  sustaining  a  demurrer  to  it  is  not  error. 

Descent. — Life  Estate. — If  a  widow,  who  is  only  entitled  to  a  life  estate  in  the 
real  estate  of  her  late  husband,  in  proceedings  for  partition,  has  set  off  to 
her  one-third  of  the  real  estate,  in  value,  for  life,  it  is  all  she  is  entitled  to. 

Practice. — Supreme  Court. — Technical  Errors,— Tot  technical  errors,  a  judg- 
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ment  will  not  be  reversed,  if  on  the  examination  of  the  whole  case  substan- 
tial right  and  justice  have  been  observed  and  done. 

From  the  Grant  Circuit  Court. 

J".  Brownlee  and  H.  Broumlee,  for  appellant. 
A.  Steele  and  jB.  T.  St.  John,  for  appellees. 

Pettit,  J. — This  was  a  suit  for  the  partition  of  real  estate. 
The  appellant  was  the  second  wife  and  widow  of  John  Rus- 
sell, and  had  no  child  by  him,  and  she  was  the  plaintiff  or 
petitioner  below ;  and  the  appellees  were  the  defendants  below, 
and  were  the  children  of  John  Russell  by  a  former  wife. 
There  was  a  partition  of  the  real  estate,  setting  off  to  the 
appellant  one-third  of  the  same  in  value  for  her  life.  Ques- 
tions are' sought  to  be  raised  and  presented  to  this  court  as  to 
the  proceedings,  but  it  is  not  pretended  that  one-third  of  the 
real  estate  in  value  was  not  set  off  to  the  appellant  for  life ; 
and  the  only  question  really  presented  to  us  (for  all  others 
resolve  themselves  into  this)  is,  was  the  appellant,  being  the 
second  wife  and  widow  of  John  Russell,  without  a  child  by 
him,  entitled  to  a  life  estate  or  a  fee  simple  in  his  real  estate? 
In  the  well  and  thoroughly  considered  .case  of  Longlois  v. 
Longlois,  ante,  p.  60,  we  held  that  the  widow  in  such  a 
case  was  only  entitled  to  a  life  estate  in  the  realty,  and  we 
adhere  to  that  ruling.  If  that  ruling  is  right,  no  wrong 
was  done  to  the  appellant,  as  she  has  got  set. off  to  her  one- 
third  of  the  real  estate  for  her  life. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 

On  Petition  for  a  Rehearing. 

Pettit,  J. — A  petition  for  a  rehearing  has  been  filed,  in 
which  it  is  insisted  that  the  judgment  ought  to  have  been 
reversed  instead  of  affirmed.  It  seems  to  have  been  the 
determined  purpose  of  the  appellant  to  have  the  lands  sold, 
supposing  and  claiming  that,  in  such  event,  she  would  be  enti- 
tled to  one-third  of  the  money  absolutely.  In  this  she  was 
4md  is  mistaken.    She  had  but  a  life  estate  in  the  lands,  and 
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if  the  principal  was  sold,  she  could  not  have  the  value  of  the 
principal,  but  only  so  much  as  her  life  interest  was  worth* 
The  first  set  of  commissioners  appointed  made  and  reported  a 
partition  of  the  lands,  which  was  set  aside  at  the  instance  off 
and  on  exceptions  of,  the  plaintiff  below,  appellant  here. 

The  second  set  of  commissioners  reported  and  made  parti- 
tion. The  appellant  excepted,  alleging  that  the  lands  were 
not  susceptible  of  partition,  and  that  one-third  had  not  been 
set  off  to  her.  These  propositions  were  denied  by  the  appel- 
lees ;  and  a  jury  was  empanelled  to  try  these  issues,  without 
any  objection,  but  apparently  with  the  consent  of  the  parties 
and  the  court,  who,  after  hearing  the  evidence,  found  that  the 
lands  were  divisible,  but  that  one-third  thereof  had  not  been 
set  off  to  the  plaintiff.  The  court  on  this  finding  very 
properly  set  aside  this  report,  because  one-third  of  the  lands 
in  value  had  not  been  set  off  to  the  widow. 

The  appellees,  all  being  adults,  filed  a  written  consent  that 
one-third  of  the  lands  in  value  might  be  set  off  to  the  plain- 
tiff without  any  regard  to  any  injury  to  their  remaining  two- 
thirds. 

The  third  set  of  commissioners  appointed  reported  that  the 
lands  were  not  divisible  without  injury  to  the  owners.  The 
appellant  moved  the  court  to  confirm  this  report,  but  the 
appellees  filed  exceptions  to  and  moved  to  set  it  aside.  The 
appellant's  motion  was  overruled,  and  the  appellees'  motion 
sustained,  the  jury  having  found  the  lands  divisible  as 
demanded  in  the  petition  for  partition. 

The  fourth  set  of  commissioners  made  partition,  giving  the 
appellant  one-third  of  the  lands  for  life. 

The  appellant's  counsel  then  filed  a  paper  that  is  called,  in 
the  transcript  and  in  his  brief  and  petition  for  a  rehearing,  a 
u  cross  complaint."  How  the  appellant  in  this  case  could  file 
a  "  cross  complaint,"  we  can  not  imagine.  She  might  have 
filed  an  amended  or  supplementary  complaint  in  a  proper  case, 
if  done  in  time,  but  in  this  case  she  could  not  file  a  a  cross 
complaint." 

The  paper  filed  as, a  "  cross  complaint,"  in  substance,  states 
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that  at  the  time  the  application  was  filed  for  partition,  risking 
that  one-third  of  the  lands  should  be  set  off  to  her  for  life,  she 
did  not  know  that  she  was  entitled  to  one-third  thereof  in 
fee  simple,  but  that  she  has  discovered  that  she  is  so  entitled ; 
and  that  the  defendants  threaten  to  disturb  her  possession, 
enjoyment,  and  improvement  of  the  lands,  which  places  a 
cloud  on  her  title,  and  makes  it  less  valuable  in  market. 
This  paper,  called  a  "  cross  complaint,"  ought  to  have  been 
rejected  or  stricken  out  on  motion,  but  as  it  was  disposed  of 
on  a  demurrer  for  want  of  sufficient  facts,  no  error  was  com- 
mitted. It  showed  no  right  on  the  part  of  the  plaintiff  for  any 
action  of  the  court  in  her  favor.  The  last  report  of  the  com- 
missioners was  confirmed  on  exceptions  to  it  by  the  appellant 
and  answers  to  them  by  the  appellees.  The  last  report,  its 
confirmation,  and  judgment  gave  the  appellant  one-third  of 
the  real  estate  in  value  for  life.  This  was  what  she  was  enti- 
tled to,  and  no  more. 

For  technical  errors,  if  any  sucn  existed,  we  can  not  reverse 
the  judgment  below,  if  substantial  right  and  justice  have  been 
observed  and  done,  on  the  examination  of  the  whole  case.  2 
G.  &  H.  122,  sec.  101 ;  2  G.  &  H.  278,  sec.  G80. 

Tho  petition  for  a  rehearing  is  overruled,  at  the  costs  of  the 
petitioner. 


Cochran  et  al.  t>.  Nebeker  et  al.  ;  jg-ra 

Promissory  Note. — Material  Altemtum. — Suit  on  a  promissory  note,  paya-  I  *g  Jj® 
bio  in  a  bonk  in  this  State  six  months  after  date,  or  before  if  made  oat 
of  the  sales  of  certain  machines  named,  and  having  a  condition  annexed 
thereto  that  the  same  was  not  to  be  paid  if  sales  of  said  machines  were  not 
made  equal  to  the  amount  of  the  note  within  the  time  limited  for  the  pay- 
ment thereof. 

Held,  that  if,  after  signing  and  delivery,  without  the  knowledge  or  consent 
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of  the  maker,  the  condition  was  taken  from  the  note,  this  was  a  material 
alteration. 

6ame.— Liability  of  Maker.— -The  fact  that  such  promissory  note  was  payable 
at  a  bank  in  this  State  did  not  make  the  maker  liable  upon  it,  as  thum 
altered,  in  an  action  thereon  by  an  indorsee. 

Same. — Presumption  as  to  Who  Made  Alteration. — Pleading. — When  an  instru- 
ment is  altered  after  its  execution,  it  will  be  presumed,  until  the  contrary 
is  shown,  that  the  alteration  was  made  by  the  party  claiming  under  it,  or 
by  one  under  whom  he  claims ;  and  it  is  not  necessary,  in  an  answer  set- 
ting up  that  an  instrument  sued  on  has  been  altered,  to  allege  that  it  was 
altered  by  the  party  claiming  under  it,  or  by  one  under  whom  he  claims. 

Same. — Burden  of  Proof. — When  the  signing  and  delivery  of  an  instrument 
sued  on  are  admitted,  but  it  is  claimed  in  answer  that  it  has  been  altered 
in  a  material  part,  the  burden  is  on  the  defendant  to  prove  its  material 
alteration. 

Same. — Alteration  by  Stranger. — Where  the  alteration  is  shown  to  have  been 
made  by  a  stranger  to  the  instrument,  and  is  therefore  a  mere  spoliation, 
the  rights  of  the  parties  under  the  instrument  as  it  was  before  the  altera- 
tion will  not  be  affected  thereby. 

6ame. — Questions  of  Law  and  Fact — Whether  an  alteration  is  material  or  not 
is  a  question  of  law  for  the  court.  Whether  the  alteration  was  made  or 
not,  whether  by  consent  or  not,  and  whether  fraudulently  or  not,  are  ques- 
tions of  fact. 

From  the  Fountain  Circuit  Court. 

C.  31.  Ristine  and  G.  ifcWilliams,  for  appellants. 
L.  Nebeker  and  8.  M.  Cambern,  for  appellees. 

Downey,  J. — Suit  by  the  appellees,  as  indorsees,  against  the 
appellants,  as  the  maker  and  the  payee  and  indorser  of  a  prom- 
issory note  payable  in  a  bank  in  this  State.  The  note  waa 
payable  six  months  after  date,  or  before  if  made  out  of  the 
.sales  of  Drake's  Horse  Hay  Fork  and  Hay  Carrier. 

The  defendant  Cochran,  the  maker,  answered  in  three  para- 
graphs : 

1.  A  general  denial. 

2.  That  when  the  note  was  executed  it  had  a  condition 
annexed  thereto,  that  the  same  was  not  to  be  paid  if  sales  of 
said  machines  were  not  made  equal  to  the  amount  of  the  note 
within  the  time  limited  for  the  payment  thereof;  that  the 
writing  sued  on  in  this  case  is  not  the  instrument  he  signed 
and  delivered,  for  that  the  same  has  been  altered,  in  this,  that 
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the  condition  heretofore  recited  has  been  taken  off,  and  that 
the  same  was  done  after  the  signing  and  delivery  thereof,  by 
some  one  to  the  defendant  unknown,  and  without  the  knowl- 
edge or  consent  of  the  defendant. 

The  third  paragraph  of  the  answer  is  not  materially  differ- 
ent from  the  second.  Both  the  second  and  third  paragraphs 
were  verified  by  the  oath  of  Cochran. 

On  demurrer  for  want  of  sufficient  facts,  the  court  adjudged 
both  the  second  and  third  paragraphs  of  the  answer  bad. 

Drake  was  defaulted,  Cochran  withdrew  his  general  denial, 
and  there  was  judgment  for  the  plaintiffs. 

It  is  assigned  as  error  that  the  court  improperly  sustained  the 
demurrers  to  the  second  and  third  paragraphs  of  the  answer. 

As  we  understand  the  allegations  of  the  paragraphs  in  ques- 
tion, the  condition  that  the  note  was  not  to  be  paid  unless 
sales  should  be  made  to  the  amount  of  the  note,  within  the 
time  that  the  note  had  to  run,  was  legally  a  part  of  the  note 
at  the  time  of  its  execution,  and  that  after  the  execution  of  the 
note,  and  without  the  consent  of  the  defendant,  this  part  of 
the  note  was  detached,  thus  changing  the  note  from  one  paya- 
ble on  a  condition  to  one  payable  unconditionally.  We  think 
this  was  a  material  alteration  of  the  note.  Had  the  note 
remained  as  it  is  alleged  to  have  been  at  the  time  of  its  exe- 
cution, it  would  not  have  been  a  negotiable  note,  on  account 
of  its  being  payable  only  upon  the  happening  of  the  condition, 
and  the-  plaintiff,  to  recover  on  it,  must  have  alleged  and 
shown  that  sales  had  been  made  by  the  defendant  to  the 
amount  of  the  note,  as  contemplated  by  the  condition.  If  we 
should  hold  that  the  alteration  was  not  thus  material,  the 
defendant  would  be  compelled  to  set  up  as  a  defence,  that  he 
had  not  sold  machines  to  an  amount  equal  to  tho  amount  of 
the  note,  thus  throwing  upon  him  the  burden  of  pleading  and 
proving  as  a  defence  the  fact  that  the  sales  had  not  been  made, 
when  the  plaintiff  should  take  upon  himself  the  burden  of 
alleging  and  proving  that  such  sales  had  been  made. 

The  fact  that  the  note  was  payable  at  a  bank,  and  therefore 
negotiable  as  an  inland  bill  of  exchange,  cannot  make  the 
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defendant  liable  upon  it,  when  it  was  altered  in  a  material  part 
after  its  execution  by  him,  and  without  his  consent.  Few 
men  would  venture  to  sign  such  a  note  if  any  other  rule  pre- 
vailed. 

It  is  urged,  that  if  the  alteration  of  the  note  was  not  made 
by  a  person  having  or  claiming  an  interest  under  it,  but  by  a 
stranger,  the  alteration  would  not  affect  the  right  of  the  parly 
claiming  under  it  But  conceding,  without  deciding,  that  the 
rights  of  the  parties  under  the  contract  would  not,  in  such 
case,  be  lost  or  changed,  it  does  not  follow  that  the  action  can 
be  upon  the  contract  in  its  new  or  altered  form. 

It  is  well  settled,  that  a  material  alteration  of  an  instrument 
after  its  delivery,  by  a  party  who  claims  the  benefit  of  it,  or 
by  one  under  whom  he  claims,  made  without  the  consent  of 
the  party  against  whom  it  is  sought  to  be  enforced,  renders  it 
void.  Grimes  v.  Piersol,  25  Ind.  246,  and  cases  cited ;  Leake 
Law  of  Contracts,  424.  To  this  extent  the  law  seems  to  be 
settled,  without  any  difference  of  opinion.  Formerly  an  imma- 
terial alteration  by  the  party  claiming  under  the  instrument 
rendered  it  void.  We  think  it  is  also  settled,  without  much 
difference  of  opinion,  that  where  the  instrument  is  altered 
after  its  execution  it  will  be  presumed,  until  the  contrary  is 
shown,  that  the  alteration  was  made  by  the  party  claiming 
under  it,  or  by  one  under  whom  he  claims.  Leake  Law  of 
Contracts,  424,  425,  and  cases  cited. 

Where  the  alteration  is  shown  to  have  been  made  by  a 
stranger  to  the  instrument,  and  is  therefore  a  mcrif  spoliation, 
the  rights  of  the  parties  under  the  instrument  arc  not  affected* 

An  immaterial  alteration,  no  matter  by  whom  made,  does 
not  affect  the  validity  of  the  instrument  or  the  rights  of  the 
parties. 

An  alteration  is  an  act  done  upon  the  instrument  by  which 
the  meaning  or  language  is  changed.  The  term  i3  usually 
applied  to  the  act  of  the  party  entitled  under  the  instrument,  and 
imports  some  fraud  or  improper  design  to  change  its  effect,  and 
therefore  an  alteration  made  by  accident  or  mistake  could  not 
have  the  effect  to  avoid  the  instrument.  The  act  of  a  stranger  is 
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a  mere  spoliation  or  mutilation  of  the  instrument,  not  chang- 
ing its  legal  operation.  2  Greenl.  Ev.,  sees.  565,  566 ;  Chitty 
Con.  1169. 

An  alteration  of  a  deed  or  instrument,  by  which  an  estate 
or  interest  has  been  vested,  does  not  defeat  or  destroy  the 
estate  or  interest  vested.  The  difference  is  between  executed 
and  executory  contracts. 

Whether  an  alteration  is  material  or  not,  is  a  question  of 
law  to  be  decided  by  the  court.  Whether  the  alteration  was 
made  or  not,  whether  by  consent  or  not,  and  whether  fraudu- 
lently or  not,  are  questions  of  fact  for  the  jury.  1  Hilliard  Con* 
380,  sec.  67. 

In  the  cause  under  consideration,  the  paragraphs  of  the 
answer  in  question  allege  a  material  alteration  of  the  note, 
after  it  was  made  and  delivered.  According  to  the  law  as 
above  stated,  it  will  be  presumed,  until  the  contrary  is  made 
to  appear,  that  it  was  made  by  the  party  claiming  under  it,  or 
by  one  under  whom  he  claims,  and  hence  it  was  unnecessary 
to  allege  that  fact.  When  the  cause  comes  to  trial,  as  the 
defendant  admits  the  signing  and  delivery  of  the  note,  it  will 
be  for  him  to  prove  its  subsequent  alteration,  as  alleged  by 
him. 

The  judgment  is  reversed,  with  costs;  and  the  cause 
remanded,  with  instructions  to  overrule  the  demurrers  to  the 
second  and  third  paragraphs  of  the  answer,  and  for  further 
proceedings. 

Petition  for  a  rehearing  overruled. 


Cornell  et  al.  v.  Nebekeb  et  ai* 

From  the  Fountain  Circuit  Court 

C.  M.  Ristine  and  Q.  Mc  Williams f  for  appellants. 
X.  Nebeker  and  8.  M.  Cambern,  for  appellees. 
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Downey,  J. — The  questions  decided  in  this  case  are  the 
same,  and  are  decided  in  the  same  way,  as  in  the  case  of  Coch- 
ran v.  Nebeker,  ante,  p.  459.  For  the  reasons  there  stated,  the 
judgment  in  this  case  must  be  reversed. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded, 
with  instructions  to  overrule  the  demurrers  to  the  second  and 
third  paragraphs  of  the  answer,  and  for  further  proceedings. 

Petition  for  a  rehearing  overruled. 


Campbell  et  al.  v.  Nebeker  et  al. 

From  the  Fountain  Circuit  Court. 

C.  M.  Ristine  and  G.  McWiUiams,  for  appellants. 
i.  Nebeker  and  8.  Al.  Cambern,  for  appellees. 

Downey,  J. — On  the  authority  of  the  case  of  Cochran  v» 
Nebeker,  ante,  p.  459,  the  judgment  in  this  case  is  reversed, 
with  costs,  and  the  cause  remanded,  with  instructions  to  over- 
rule the  demurrers  to  the  second  and  third  paragraphs  of  the 
answer,  and  for  further  proceedings. 


Hawthokn  et  al.  v.  The  State,  ex  rel.  Johnson*  Town- 
ship. 

Pleading. — Complaint  on  Bond  of  Township  Trustee, — Forties. — Complaint  on 
the  bond  of  a  township  trustee,  alleging  that  there  was  in  the  trustee's 
hands,  at  the  expiration  of  his  term  of  office,  and  received  by  him  as  such 
trustee,  belonging  to  the  school  fund  of  the  township,  a  certain  sum  of 
money,  and  that  the  same  had  not  been  used  for  the  purposes  fox  which, 
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such  funds  were  intended,  except  a  certain  amount,  and  that  he  had  failed 

to  pay  the  same  over  to  his  successor  in  office. 
Held,  that  the  complaint  assigned  but  one  breach  of  the  bond,  the  failure  of 

the  trustee  to  pay  to  his  successor. 
Held,  also,  that  the  complaint  was  bad,  for  not  alleging  that  the  defendant's 

term  of  office  had  expired,  and  that  his  successor  had  been  elected. 
Held,  also,  that  the  action  upon  such  bond  should  have  been  brought  in  the 

name  of  the  State,  on  the  relation  of  the  defendant's  successor  in  office, 

and  not  on  the  relation  of  the  township. 

From  the  Ripley  Common  Pleas. 

E.  P.  Ferris,  for  appellants. 

W.  D.  Ward,  J.  O.  Cravens,  and  J".  U.  Rebuck,  for  appellee. 

Buskirk,  C.  J. — This  was  an  action  by  the  State,  on  the 
relation  of  Johnson  township,  Ripley  county,  Indiana,  for  the 
use  of  the  school  fund,  against  John  M.  Stewart  and  his  sure- 
ties, on  his  bond  as  township  trustee. 

There  was  issue,  trial  by  the  court,  finding  for  the  plaintiff 
and,  over  motion  for  a  new  trial,  judgment  on  the  finding. 

The  appellants  have  assigned  for  error,  overruling  a  demur- 
rer to  the  complaint,  sustaining  a  demurrer  to  the  first  paragraph 
of  the  answer,  and  overruling  the  motion  for  a  new  trial 

The  first  objection  urged  to  the  complaint  is,  that  the  breach 
assigned  is  insufficient.  The  assignment  of  the  breach  of  the 
condition  of  the  bond  is  as  follows : 

"And  plaintiff  alleges,  as  a  breach  of  the  said  bond,  that 
there  was  in  the  hands  of  the  said  trustee,  at  the  expiration  of 
his  term  of  office,  and  received  by  him  as  such  trustee,  belong- 
ing to  the  school  fund  of  said  township,  the  following  sums,  to 
wit :  to  the  common  school  fund,  the  sum  of  one  thousand 
eight  hundred  and  thirty-eight  dollars  and  thirty-four  cents, 
and  to  the  special  school  fund  the  sum  of  six  hundred  and 
forty-two  dollars  and  twenty-four  cents ;  in  all,  the  sum  of 
two  thousand  four  hundred  and  eighty  dollars  and  fifty-eight 
cents ;  and  that  the  said  sum  of  two  thousand  four  hundred 
and  eighty  dollars  and  fifty-eight  cents  is  still  in  the  hands  of 
said  trustee,  and  has  not  been  used  for  the  purpose  or  purposes 
for  which  the  said  funds  were  intended,  except  the  sum  of  one 
Vol.  XLVIIL— 30 
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thousand  one  hundred  and  forty  dollars  and  twenty-three 
cents,  as  per  exhibit '  B ;'  and  the  said  trustee  has  failed  and 
refused,  and  still  fails  and  refuses,  to  pay  over  to  his  successor 
in  office  the  said  sum  of  money  or  any  part  thereof,  though 
often  requested  so  to  do/' 

Counsel  for  appellant  treats  the  above  as  containing  two 
breaches : 

1.  That  the  trustee  had  the  money  in  his  hands,  and  had 
not  paid  the  same  out,  without  alleging  that  there  was  any 
purpose  for  which  the  same  should  have  been  paid  out. 

It  is  argued  that  the  allegation  that  the  trustee  had  the 
money  in  his  hands  constituted  no  breach  of  the  bond,  without 
showing  that  he  had  refused  to  pay  it  out  when  legally  required 
so  to  do.  The  objection  would  be  well  taken  if  this  could  be 
regarded  as  a  separate  and  independent  breach,  but  we  think 
it  can  not  be  so  regarded.  In  our  opinion,  there  is  but  one 
breach  of  the  bond  assigned.  The  complaint  alleges  that  at 
the  expiration  of  his  term  of  office  he  had  in  his  hands  the 
sum  of  two  thousand  four  hundred  and  eighty  dollars  and 
fifty-eight  cents ;  that  he  still  retained  said  sum  except  one 
thousand  one  hundred  and  forty  dollars  and  twenty-three 
cents,  which  he  paid  out  as  per  exhibit  "  B,"  and  that  he  had 
foiled  and  refused  to  pay  the  money  so  in  his  hands  to  his  suc- 
cessor in  office.  We  think  the  only  breach  assigned  is  the 
failure  and  refusal  of  Stewart  to  pay  to  his  successor  the  money 
in  his  hands  which  belonged  to  the  township. 

It  is  next  urged  that  the  complaint  is  defective,  because  there 
is  no  direct  averment  that  Stewart's  term  of  office  had  expired, 
and  that  a  successor  had  been  elected  and  qualified.  There 
are  no  direct  averments  covering  these  points.  It  is  alleged 
by  way  of  recital  that  when  Stewart's  term  of  office  expired 
he  had  in  his  hands  a  certain  sum  of  money,  which  he  had 
failed  and  refused  to  pay  to  his  successor.  If  it  had  been 
averred  as  substantive  facts,  that  his  term  of  office  had  expired, 
and  that  a  successor  had  been  elected,  the  recital  in  a  subse- 
quent part  of  the  complaint,  that  when  his  term  expired  he 


NOVEMBER  TERM,  1874.  467 

Anderson,  Ex'r,  v.  The  Greensburgh,  etc.,  Turnpike  Co. 

had  so  much  money  which  he  had  failed  to  pay  to  his  successor, 
would  have  been  good,  but  standing  alone  it  is  defective. 

The  last  objection  urged  to  the  complaint  is,  that  the  action 
is  not  brought  upon  the  proper  relation.  The  action  is  brought 
upon  the  relation  of  the  civil  township.  It  was  held  by 
this  court,  in  Di&hon  v.  The  State,  ex  rel.  McCraeken, 
19  Ind.  255,  that  an  action  upon  the  official  bond  of  a  town* 
ship  trustee  should  be  brought  in  the  name  of  the  State,  on  the 
relation  of  his  successor  in  office.  Conceding,  without  decid- 
ing, that  where  there  is  no  successor,  an  action  might  be 
brought  in  the  name  of  the  township,  it  should  be  brought  on 
the  relation  of  the  school  township,  if  the  purpose  was  to 
recover  money  belonging  to  the  school  township.  See  Stein- 
raeiz  v.  The  State,  47  Ind.  465. 

We  think  the  action  should  have  been  brought  on  the  rela- 
tion of  the  township  trustee,  the  successor  of  Stewart,  and  that 
the  court  erred  in  overruling  the  demurrer  to  the  complaint. 

There  are  other  questions  in  the  record,  which  are  discussed 
with  marked  ability,  but  we  have  concluded  that  it  would  not 
be  proper  to  consider  and  decide  them  until  there  is  a  proper 
relator,  and  the  complaint  is  made  good  in  other  respects. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  sustain  the 
•demurrer  to  the  complaint. 


■e- 


Anderson,  Ex'r,  v.  The  Greensburgh,  Kingston,  ani> 
Clarksburgh  Turnpike  Company. 

New  Trial. — That  the  court  admitted  improper  and  incompetent  evidence, 
is  too  indefinite  a  statement  of  a  cause  for  a  new  trial. 

Same. — Coats. — That  the  court  rendered  an  erroneous  judgment  for  costs,  is 
not  a  cause  for  a  new  trial. 

Decedents'  Estates. — Filing  Claim. — Costs. — A  claim  was  filed  against  the> 
estate  of  a  decedent,  but  was  not  sworn  to.  It  was  afterward  amended, 
and  then  an  affidavit  was  appended  as  to  the  correctness  of  the  claim* 
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After  trial,  the  executor  moved  that  all  the  costs  of  the  case  should  be 
taxed  against  the  plaintiff,  in  consequence  of  the  amendment  and  the  lack 
of  an  affidavit  to  the  claim  as  originally  filed. 

Held,  that  the  motion  was  properly  overruled. 

Same. — Judgment  Without  Belief  from  Valuation. — The  allowance  of  a  claim 
against  a  decedent's  estate  will  not  be  reversed  because  the  judgment  is 
rendered  without  relief  from  valuation  or  appraisement  laws,  for  the 
reason  that  no  execution  can  issue,  and  therefore  the  error,  if  any,  is  a 
harmless  one. 

From  the  Decatur  Common  Pleas. 

J.  8.  Scobey  and  0.  B.  Scobey,  for  appellant. 
S.  A.  Bonner,  B.  W.  Wilson,  G.  Euring,  and  «7L  K.  Ewingr 
for  appellee. 

Downey,  J. — This  was  a  claim  filed  by  the  appellee  against 
the  estate  of  John  S.  Anderson,  deceased,  represented  by  the 
appellant.  It  was  for  four  hundred  and  fifty  dollars,  for  nine 
shares  of  the  capital  stock  of  the  company,  subscribed  for  by 
the  deceased  after  the  organization  of  the  company.  The 
answer  was  in  three  paragraphs,  as  follows : 

1.  A  general  denial. 

2.  Payment  of  one  hundred  and  fifty  dollars,  in  work  and 
labor  on  the  road. 

3.  Payment  to  the  amount  of  one  hundred  and  fifty  dollars 
generally. 

Reply  in  denial  of  the  second  and  third  paragraphs  of  the 
answer. 

The  cause  was  submitted  to  the  court  for  trial,  and  the  record 
informs  us,  that  "  the  court  having  matured  her  opinion  herein 
finds  for  the  plaintiff,"  etc.  A  motion  for  a  new  trial  made 
by  the  defendant  was  overruled,  and  final  judgment  was  ren- 
dered for  the  plaintiff.    The  errors  assigned  are  as  follows: 

1.  Admitting  improper,  illegal,  and  incompetent  evidence 
on  the  trial,  over  the  objection  of  the  appellant. 

2.  Because  the  said  court  overruled  the  motion  of  the  appel- 
lant for  a  new  trial  herein. 

3.  Because  the  court  overruled  the  motion  of  appellant  to 
tax  costs  to  said  appellee. 

4.  Because  the  court  rendered  final  judgment  for  the  appel- 
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lee,  when  the  court  should  have  rendered  such  judgment  for 
the  appellant. 

5.  Because  the  court  rendered  judgment  without  any  relief 
from  valuation  or  appraisement  laws,  when  the  contract  sued 
on  does  not  authorize  such  judgment. 

The  first  assignment  amounts  to  nothing,  for  two  reasons : 
1.  It  is  only  a  reason  for  a  new  trial  at  most,  and  therefore 
embraced  in  the  second  alleged  error,  if  in  the  record  at  all; 
and,  2.  It  is  entirely  too  indefinite  to  present  any  question,  if 
otherwise  unobjectionable. 

The  grounds  of  the  motion  for  a  new  trial  are  as  follows : 
1.  Because  the  court  admitted  improper  and  incompetent  evi- 
dence, over  the  objection  of  the  defendant.  2.  Because  the 
finding  of  the  court  is  contrary  to  the  evidence.  3.  Because 
the  finding  of  the  court  is  contrary  to  the  law.  4.  Because 
the  court  found  and  rendered  judgment  for  costs  against  the 
•defendant. 

As  we  have  already  said,  the  first  ground  for  a  new  trial  is 
entirely  too  indefinite  to  present  any  question.  We  think  the 
evidence  justified  the  finding  of  the  court.  Nothing  is  urged 
under  the  third  reason  for  a  new  trial.  The  fourth,  which 
relates  to  the  judgment  for  costs,  is  no  ground  for  a  new  trial, 
which  is  a  re-examination  of  the  facts  of  the  case. 

Under  the  third  assignment  of  error,  it  is  urged  that  the 
judgment  for  costs  is  wrong.  There  was  an  amendment  of  the 
claim  after  it  was  first  filed,  by  filing  with  it  a  copy  of  the 
subscription  to  the  stock,  and  also  by  adding  an  affidavit  as  to 
the  correctness  of  the  claim,  by  the  president  of  the  company. 
On  this  account,  the  defendant  moved  the  court  for  judgment 
for  costs  against  the  plaintiff.  Had  the  motion  been  for  costs 
occasioned  by  the  amendment,  or  those  made  prior  to  the 
making  of  the  affidavit  to  the  claim,  the  question  would  have 
been  a  different  one.  But  we  do  not  see  that  there  was  any 
error  in  refusing  to  render  judgment  for  costs  generally  in  favors 
of  the  defendant. 

The  fourth  assignment  presents  no  question,  as  has  often 
been  decided. 
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There  was  no  objection  to  the  form  of  the  judgment,  nor 
any  motion  to  alter  or  correct  it,  and  therefore  there  is  no 
question  for  our  consideration  as  to  that.  But  as  no  execution 
can  issue  on  the  judgment,  which  is  merely  an  allowance  of 
the  claim  to  be  paid  in  course  of  administration,  and  no  sale 
of  property  therein  can  take  place,  either  with  or  without  val- 
uation, the  error  would  seem  to  be  a  harmless  one* 

The  judgment  is  affirmed,  with  costs. 


♦*■ 


Dibble  v.  The  State,  ex  eel.  Black. 

Pleading. — Bastardy, — Complaint— -The  relatrix  in  a  bastardy  proceeding- 
filed  her  complaint  before  a  justice  of  the  peace,  duly  verified,  as  follows : 
E.  B.  complains  of  J.  D.,  and  says  that  she  is  pregnant  with  child,  which, 
if  born  alive,  will  be  a  bastard,  and  that  said  J.  D.  is  the  father  of  said 
bastard  child ;  and  thereupon  the  justice  of  the  peace  docketed  the  cause 
in  the  name  of  the  State  of  Indiana,  on  the  relation  of  E.  B.,  v.  J.  D. 

Hddy  that  the  complaint  was  sufficient.    Pettit,  J.,  dissented. 

Appeal  Bond. — In  a  bastardy  proceeding,  the  State  is  not  bound  to  file  an 
appeal  bond.' 

Appeal. — Bastardy  Proceeding. — The  dismissal  of  a  bastardy  proceeding- 
before  a  justice  of  the  peace,  on  motion  of  the  defendant,  and  taxing  the 
costs  to  the  relatrix,  is  a  final  disposition  of  the  cause  before  the  justice, 
but  the  State  is  not  precluded  from  taking  an  appeal. 

Pbactice. — Conduct  of  Judge  and  Jury  at  Trial. — Where  a  judge,  during  a 
part  of  the  argument  to  a  jury,  called  another  person  to  preside,  and  the 
jury,  or  a  part  of  them,  were  permitted  to  retire  from  the  court  room ; 

Held,  that  in  the  absence  of  any  objection  made  at  the  time,  or  any  show- 
ing that  it  was  improper  for  the  jury  to  so  retire,  there  was  no  error. 

From  the  Brown  Circuit  Court. 

.    W.  W.  Browning  and  A.  W.  Prather,  for  appellant. 
JJ.  L.  Coffey,  C.  Byfiddy  and  D.  Howe,  for  appellee. 

Biddle,  J. — Prosecution  for  bastardy.    The  proceedings- 
were  commenced  on  the  following  complaint: 
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"Brown  County,  ss. 

"  Elizabeth  E.  Black  complains  of  John  W.  Dibble,  and 
says  that  she  is  pregnant  with  child,  which,  if  born  alive,  will 
be  a  bastard,  and  that  the  said  John  W.  Dibble  is  the  father 
of  said  bastard  child.  Elizabeth  E.  Black. 

"  Before  me,  Timothy  D.  Calvin,  a  justice  of  the  peace  of 
Washington  township,  in  Brown  county,  and  State  of  Indiana, 
personally  appeared  Elizabeth  E.  Black,  whose  name  is  signed 
to  the  foregoing  complaint,  and  who,  after  being  by  me  duly 
sworn,  says  that  the  foregoing  complaint  by  her  signed  is  true 
in  substance  and  in  fact. 

"  In  witness  whereof  I  have  hereunto  set  my  hand,  this  the 
26th  day  of  September,  1873. 

"  Timothy  D.  Calvin,  Justice." 

Upon  this  complaint,  the  justice  of  the  peace  docketed  the 
case  in  the  name  of  "  The  State  of  Indiana,  on  the  Relation  of 
Elizabeth  E. Black,  v.  John  W.  Dibble"  and  issued  a  warrant 
against  the  appellant  accordingly,  upon  which  he  was  arrested. 

On  motion  of  the  appellant,  the  justice  dismissed  the  cause 
for  want  of  a  sufficient  complaint,  and  taxed  the  costs  to  the 
relatrix.  The  State  appealed  to  the  circuit  court,  wherein  the 
same  motion  -was  made  and  overruled.  Proceedings  were  then 
had  which  resulted,  on  a  trial  by  jury,  in  finding  the  appel- 
lant guilty  as  charged,  and  placing  him  under  an  order  by  the 
court  for  the  support  of  the  child.  A  motion  for  a  new  trial 
was  overruled,  exception  taken,  and  an  appeal  to  this  court. 

The  appellant  grounded  his  motion  to  dismiss  the  case  in 
the  circuit  court  on  the  following  causes : 

1.  For  want  of  a  sufficient  complaint. 

2.  That  the  State  is  not  a  party  to  the  suit. 

3.  That  there  is  no  appeal  bond  on  file. 

4.  That  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  valid  cause  of  action. 

5.  That  the  cause  is  a  preliminary  proceeding,  and  a  dis- 
missal by  the  justice  is  final  as  to  a  pending  cause. 

We  think  the  complaint  is  sufficient.  It  complies  with  the 
statute. 
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The  State  is  a  party  to  the  suit.  The  statute  requires  the 
prosecution  to  be  in  the  name  of  the  State,  on  the  relation  of 
the  prosecuting  witness,  but  the  first  section  on  which  the  com- 
plaint is  based  does  not  require  it  to  be  in  the  name  of  the 
State.  The  complaint  puts  the  proceedings  in  motion,  the 
warrant  then  issues,  and  the  proceedings  continue,  in  the  name 
of  the  State.  This  was  the  course  in  the  case  before  us,  and 
we  think  it  is  sufficient.     2  G.  &  H.  624,  sees.  1,  2,  3. 

This  court  has  repeatedly  decided  that  the  State  in  such 
eases  is  not  bound  to  file  an  appeal  bond. 

We  do  not  perceive  any  point  in  the  fifth  ground  of  the 
motion.  Undoubtedly,  the  dismissal  of  the  cause  and  the  tax- 
ing of  the  costs  to  the  relatrix  constitute  a  final  disposition  of 
the  case  before  the  justice,  but  the  State  is  not  thereby  pre- 
vented from  taking  an  appeal. 

The  appellant  complains  that  the  circuit  judge,  during  a 
part  of  the  time  while  the  argument  to  the  jury  was  proceed- 
ing, called  another  person  to  preside  upon  the  bench;  that 
during  this  time  the  jurors,  or  a  part  of  them,  were  allowed 
to  retire  from  the  court  room ;  all  of  which,  it  is  alleged,  was 
against  the  appellant's  consent ;  but  it  nowhere  appears  that 
it  was  over  his  objection  made  at  the  time;  nor  does  it  appear 
but  that  the  jurors  retired  on  a  very  proper  and  necessary 
occasion.  If  there  was  any  error  in  this  the  appellant  has  not 
shown  it  to  us. 

The  alleged  insufficiency  of  the  evidence,  as  it  appears  in 
the  record,  to  sustain  the  verdict,  is  urged  upon  us  as  error. 
We  find  in  this  case  the  usual  conflict,  of  evidence  as  to  the 
time  when  the  child  was  begotten,  the  period  of  gestation,  the 
character  of  the  mother,  etc.,  which  is  found  in  the  trial  of  all 
such  cases ;  but  it  is  proved  clearly  that  a  child  was  born,  and 
that  it  was  a  bastard ;  and  we  think,  from  a  preponderance 
of  the  evidence,  that  the  appellant  was  its  father. 

The  judgment  is  affirmed. 

Pettit,  J.,  dissents  as  to  the  sufficiency  of  the  complaint. 
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Custom. — A  court  lias  no  right  to  assume  the  existence  of  a  uniform  rule 
and  custom,  not  proved  or  admitted  of  record. 

Same. — Criminal  Law. — Perjury. — Instruction. — On  the  trial  of  a  defendant 
on  an  indictment  for  perjury,  it  was  error  for  the  court  to  instruct  the  jury 
that  they  must  find,  "  beyond  a  reasonable  doubt,  that  the  defendant  was 
sworn  before  giving  the  evidence  on  which  he  is  charged  with  having 
committed  perjury  ;  but  it  being  the  uniform  rule  and  custom  in  the  courts 
to  administer  oaths  to  witnesses  before  they  testify,  you  will  be  justified  in 
finding  that  the  defendant  was  sworn  on  less  evidence  than  would  be 
necessary  to  establish  a  fact  of  a  different  character,  not  occurring  accord- 
ing to  any  fixed  rule  or  custom." 

Indictment. — Perjury. — An  indictment  for  perjury  must  state  the  name  of 
the  officer  by  whom  the  oath  was  administered,  and  it  is  bad  if  it  states 
in  the  same  count  the  names  of  three  officers  as  the  persons  who  adminis- 
tered the  oath. 

Prom  the  Elkhart  Circuit  Court. 

J.  II  Baker  and  J.  A.  8.  Mitchell,  for  appellant. 
C.  A.  BusJcirJe,  Attorney  General,  and  J.  M.  Vamfleet,  for 
the  State. 

Buskirk,  C.  J. — The  appellant  was  convicted  in  the  court 
below  of  perjury,  and  was  sentenced  to  the  penitentiary  for 
four  years.  The  court  overrule*  motions  for  a  new  trial  and 
in  arrest  of  judgment,  and  these  rulings  are  assigned  for 
error. 

It  is  claimed  that  the  court  erred  in  giving  instructions  to 
the  jury.  The  first  instruction  complained  of  is  in  these 
words: 

"  It  is  necessary  that  the  jury  shall  be  satisfied,  beyond  a 
reasonable  doubt,  that  the  defendant  was  sworn  before  giving 
the  evidence  on  which  he  is  charged  with  having  committed 
perjury ;  but  it  being  the  uniform  rule  and  custom  in  the  courts 
to  administer  oaths  to  witnesses  before  they  testify,  you  will 
be  justified  in  finding  that  the  defendant  was  sworn  on  less 
evidence  than  would  be  necessary  to  establish  a  fact  of  a  dif- 
ferent character,  not  occurring  according  to  any  fixed  rule  or 
custom." 
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The  above  instruction  assumes,  not  simply  that  witnesses  are- 
required  by  law  to  be  sworn,  but  that  as  a  fact  "  it  is  the  uni- 
form rule  and  custom  in  the  courts  to  administer  oaths  to  wit- 
nesses," hence  the  jury  should  convict  on  less  evidence  than  in 
other  cases.  The  court  had  no  right  to  assume  the  existence 
of  a  uniform  rule  and  custom,  not  proved  or  admitted  of 
record.  If  there  was  proof  or  an  admission  in  reference  to 
such  rule  and  custom,  the  jury  should  have  considered  such 
proof  or  admission  in  connection  with  the  other  evidence  in 
the  cause,  and  upon  the  whole  evidence  should  have  deter- 
mined whether  it  was  established  beyond  a  reasonable  doubt 
that  appellant  had  been  sworn.  It  was  a  question  for  the  jury, 
and  not  for  the  court.  As  to  the  right  of  a  court  in  charg- 
ing a  jury  to  assume  the  existence  of  a  fact,  see  Barker  v.  The 
State,  ante,  p.  163. 

Besides,  the  jury  were  charged  that  they  might  convict  on 
less  evidence  than  would  be  necessary  to  establish  a  fact  of  a 
different  character.  It  was  essential  to  a  conviction  that  the 
jury  should  be  satisfied  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  appellant  was  sworn  before  he  testified.  The 
jury  had  no  right  to  take  into  consideration  a  fact  which  was 
not  proved  or  admitted.  Clem  v.  The  State,  42  Ind.  420. 
The  instruction  was  well  calculated  to  mislead,  because  the 
jury  were  instructed  that  they  would  be  justified  in  convicting 
on  less  evidence,  without  defining  how  much  less  evidence 
would  suffice.  The  jury  had  no  right  to  convict  unless  the 
guilt  of  the  accused  was  made  out  beyond  a  reasonable  doubt, 
and  the  jury  were  the  exclusive  judges  of  lie  weight  and  suf- 
ficiency of  the  evidence. 

The  court  also  charged  the  jury  in  these  words : 

"  The  indictment  charges  that  the  defendant  was  sworn  by 
Wm.  A.  Wood,  judge  of  the  court,  Laporte  Heefher,  clerk, 
and  Thomas  H.  Daily,  deputy.  I  instruct  you,  that  any  one 
of  these  persons,  if  you  find  from  the  evidence  that  said  per- 
sons were  such  officers,  had  competent  authority  to  administer 
an  oath  to  the  witness;  and  you  must  be  satisfied  beyond  a 
reasonable  doubt,  that  one  of  these  three  persons  administered 
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the  oath  to  the  defendant  at  the  trial ;  but  the  court  instructs 
you  that  it  is  not  necessary  that  you  should  be  able  to  find 
beyond  a  reasonable  doubt,  from  the  evidence,  which  one  of 
them  administered  the  oath." 

The  above  instruction  was  correct  if  the  indictment  was 
good.  The  motion  in  arrest  calls  in  question  the  sufficiency 
of  the  indictment.  The  statute  requires,  that  "  in  indictments 
for  perjury  in  a  judicial  proceeding,  it  shall  only  be  necessary 
to  set  forth,  in  the  indictment,  the  names  of  the  parties  to  the 
suit  in  which  the  perjury  is  alleged  to  have  been  committed; 
in  what  court  the  party  charged  was  sworn,  and  by  whom, 
averring  such  court  or  officer  to  have  competent  authority ;  the 
statement  sworn  to,  together  with  the  proper  averment 
to  falsify  the  matters  whereof  the  perjury  may  be  assigned/* 
etc.     2  G.  &  H.  451,  452,  sec.  44. 

It  is  expressly  provided  that  the  indictment  shall  state  by 
whom  the  oath  was  administered.  This  requires  that  the 
name  of  the  officer  shall  be  given.  The  word  "officer"  is 
used  in  the  statute.  The  use  of  the  singular  noun  implies  that 
the  oath  shall  be  administered  by  one  person.  The  defendant 
has  the  right  to  prove  in  defence  that  the  person  by  whom  the 
oath  was  administered  had  no  competent  Vuthori*  to  admin- 
ister oaths.  If  an  indictment  may  charge  that  The  oath  was- 
administered  by  three  persons,  a  defendant  would  be  embar- 
rassed in  making  his  defence.  If  doubt  exists  as  to  who 
administered  the  oath,  the  proper  course  is  to  set  out  the  mat- 
ter in  different  counts.  In  one  it  might  have  been  charged 
that  the  oath  was  administered  by  Win.  A  Wood,  the  judge; 
in  another  that  it  was  administered  by  Laporte  Heefner, 
clerk ;  and  instill  another,  that  it  was  administered  by  Thomas 
H.  Daily,  deputy.  If  thus  charged,  proof  of  either  count 
would  be  sufficient.  We  think  the  indictment  was  bad  for 
uncertainty,  and  that  the  court  erred  in  overruling  the  motion 
in  arrest  of  judgment. 

The  judgment  is  reversed;  and  the  cause  is  remanded,  with 
directions  to  the  court  below  to  arrest  the  judgment;  and  tho 
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•clerk  will  give  the  necessary  notice  for  the  return  of  the 
prisoner. 
Petition  for  a  rehearing  overruled. 


The  Toledo,  Wabash,  and  Westebn  Railway  Company 

v.  Wand. 

Batlboad. — Injury  by  Fire.— Evidence* — In  an  action  against  a  railroad  com- 
pany, where  the  complaint  charges  that  the  defendant, while  running  its  loco- 
motive and  train  of  cars  adjoining  the  plaintiff's  premises,  negligently  set 
fire  to  said  premises  from  sparks  and  coals  of  fire  from  said  engine,  and 
burned  certain  rails,  etc.,  it  is  competent  for  the  plaintiff  to  prove,  as  tend- 
ing to  show  negligence,  that  the  sides  of  the  railroad  track  at  the  point  of 
the  fire  had  dry  rubbish,  logs,  and  grass  thereon. 

Same. — Under  such  complaint  it  is  not  necessary  for  the  plaintiff  to  show 
that  his  premises  were  first  ignited ;  it  is  sufficient  if  combustible  material 
on  the  railroad  track  was  first  ignited,  the  natural  tendency  of  which  was 
to  conduct  the  fire  to  the  adjoining  premises  of  the  plaintiff. 

Same. — A  locomotive  may  be  properly  equipped  with  spark-arresters,  and 
yet  have  other  defects  by  which  it  may  set  fire  to  adjoining  premises,  or  it 
may  be  operated  with  reasonable  care  and  diligence  in  reference  to  the 
road  itself,  and  yet  run  among  combustible  rubbish  and  thus  communi- 
cate fire  to  the  adjoining  premises. 

Same. — Instruction  to  Jury. — In  a  suit  against  a  railroad  company  for  neg- 
ligently setting  fire  to  fences,  etc.,  adjoining  the  track,  by  sparks  or  fire 
from  a  locomotive,  it  is  not  error  to  instruct  the  jury  that  the  railroad 
company  must  use  their  property  so  as  not  to  injure  others,  and  if  such 
precaution  is  used  it  will  not  be  liable ;  and,  to  use  such  precaution,  the 
railroad  company  must  provide  proper  spark-arresters,  the  best  of  such  as 
are  approved  by  use,  and  take  such  reasonable  precautions  with  the  track 
as  will  tend  to  prevent  such  injuries. 

From  the  Warren  Circuit  Court. 

W.  Z.  Stuart,  for  appellant. 
J".  McCabe,  for  appellee. 

Biddle,  J. — Suit  commenced  before  a  justice  of  the  peace, 
on  three  causes  of  action. 
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In  the  first,  the  appellee  avers  that  the  appellant,  in  June, 
1869,  by  her  agents  and  employees,  were  running  a  locomo- 
tive and  train  of  cars  through  Warren  county,  Indiana,  and 
adjoining  appellee's  premises,  negligently  and  carelessly  set 
on  fire  the  said  premises  from  sparks  and  coals  of  fire  escaping 
from  said  engine,  and  that  said  fire  consumed  and  destroyed 
four  hundred  rails  in  the  fence  on  said  premises,  and  two  acres 
of  pasture,  of  the  value  of  twenty-five  dollars,  etc. 

The  second  cause  is  similar  to  the  first,  for  setting  fire  to 
and  destroying  six  hundred  rails,  in  August,  1869,  of  the  value 
of  thirty-five  dollars. 

And  the  third,  for  destroying  in  like  manner  three  hundred 
rails,  in  June,  1871,  of  the  value  of  twenty-five  dollars,  by  so. 
carelessly  and  negligently  running  their  locomotive. 

Judgment  for  the  appellee  before  the  justice ;  appeal  to  the 
Warren  Circuit  Court,  in  which  a  jury  trial  was  had,  resulting 
in  a  verdict  for  the  appellee.  Motion  for  a  new  trial  over- 
ruled.    Exceptions,  and  appeal  to  this  court. 

During  the  trial,  the  appellee  offered  to  prove  by  compe- 
tent witnesses,  that  the  sides  of  the  railway  track  at  Wand's 
farm  had  dry  rubbish,  logs,  and  grass  thereon.  To  this  evi- 
dence the  appellant  objected,  because  it  did  not  support  the 
allegation  of  the  complaint,  which  alleged  that  the  fire  was 
directly  communicated  to  the  plaintiffs  property  by  sparks 
and  coals,  etc.  The  objection  was  overruled,  and  proper 
exceptions  taken. 

There  was  no  error  in  this.  If  the  appellant  ran  her 
locomotive  amidst  combustible  material,  easily  ignited,  which 
lay  adjoining  to  the  appellee's  premises,  it  tended  to  show  neg- 
ligence and  carelessness.  It  was  not  necessary  on  the  part  of 
the  appellee  to  show  that  his  premises  were  first  set  on  fire. 
If  the  appellant  carelessly  and  negligently  ignited  inflamma- 
ble substances  on  the  railroad  track,  the  natural  tendency  of 
which  was  to  conduct  the  fire  to  the  premises  of  the  appellee 
lying  adjacent  thereto,  the  fact  would  tend  to  establish  the 
case  against  the  appellant.  And  we  think  the  causes  of  action  ' 
sufficiently  stated  the  case  to  admit  this  evidence.    The  com* 
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plaint  informed  the  appellant  of  the  charge,  and  pat  her  upon 
notice  to  defend  against  all  her  acts  which  tended  to  prove  her 
negligence  and  carelessness,  as  stated  in  the  complaint.  This 
is  sufficient  before  a  justice  of  the  peace.  The  White  Water 
Valley  R.  R.  Co.  v.  Quick,  30  Ind.  384. 

The  appellant  asked  the  court  to  instruct  the  jury  as  fol- 
lows : 

"  5.  But  the  railway  company  is  not  liable  for  injuries  to  the 
property  of  others  by  fire  emitted  from  its  engines,  if  properly 
equipped  with  spark-arresters,  and  operated  with  reasonable 
oare  and  diligence. 

"11.  To  entitle  the  plaintiff  to  recover  in  this  case,  you 
must  be  satisfied  from  the  evidence  that  the  fire  which  caused 
the  plaintiff's  injury  caught  by  the  sparks  emitted  by  the 
locomotive,  through  the  negligence  of  the  defendant  in  failing, 
for  example,  to  have  the  locomotive  equipped  with  a  proper 
And  approved  spark-arrester,  or  some  such  negligent  actor 
omission. 

"  13.  If,  therefore,  the  plaintiff  has  suffered  injury  from 
the  defendant,  by  the  legitimate  use  of  fire  and  6team,  under 
.such  precautions  as  to  spark-arresters  as  are  in  approved  gen- 
eral use  on  the  railroads,  there  is  what  is  called  damnum  absque 
injuria — an  injury  without  a  remedy." 

These  instructions  were  refused  by  the  court,  and  the  appel- 
lant took  her  exceptions. 

There  was  no  error  in  refusing  instruction  5.  A  railroad 
might  be  "  properly  equipped  with  spark-arresters,"  and  yet 
have  other  defects  by  which  it  communicated  fire  to  the  appel- 
lee's premises ;  it  might  be  "  operated  with  reasonable  care 
and  diligence,"  in  reference  to  the  road  itself,  yet  run  among 
combustible  materials,  and  thus  set  fire  to  the  appellee's 
premises. 

Instruction  11  is  plausibly  worded,  but  it  contains  a 
lurking  error  in  confining  the  negligence  to  "  the  sparks  emit- 
ted by  the  locomotive,  through  the  negligence  of  the  defend- 
ant in  failing  "  to  equip  her  locomotive  "  with  a  proper  and 
approved  spark-arrester,  or  some  such  negligent  actor  omission." 
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Any  other  negligence  in  running  the  locomotive  and  train  by 
which  the  fire  was  communicate^  to  the  appellee's  premises 
might  have  been  equally  injurious  to  his  property.  The 
instruction  was  therefore  rightly  refused. 

Instruction  13  is  erroneous  for  the  same  reasons  stated 
above,  only  the  error  it  contains  is  more  palpable  than  it 
appears  in  11. 

It  was  also  virtually  decided  by  the  ruling  above,  on  the 
question  of  admitting  evidence,  and  need  not  be  further 
noticed. 

The  court,  of  its  own  motion,  gave  the  following  instruc- 
tions, to  which  the  appellant  excepted : 

"  1.  It  is  the  duty  of  railroad  companies  to  use  their  prop- 
erty so  as  not  to  injure  the  property  of  others.  If  they  use 
such  precaution,  they  are  not  liable  for  injuries  of  the  kind 
complained  of.  To  use  such  precautions,  they  must  provide 
proper  spark-arresters,  the  best  of  such  as  are  approved  by  use, 
and  they  must  also  take  such  reasonable  precautions  with  their 
track  as  would  tend  to  prevent  such  injuries.  It  is  foVyou  to 
say,  under  the  evidence,  whether  these  precautions  have  been 
used.  If  you  find  they  have  been,  you  will  find  for  the  defend- 
ant ;  if  not,  you  will  find  for  the  plaintiff. 

"  2.  If  you  find  that  the  fire  mentioned  in  the  third  para- 
graph of  the  complaint  was  caused  by  the  defendant's  loco- 
motive, which  caught  first  within  the  plaintiff's  field,  then 
there  is  no  question  under  that  paragraph  as  to  the  condition 
of  grass  and  rubbish  on  the  defendant's  track ;  and  the  only 
question  under  that  paragraph  is  as  to  the  precautions  used  by 
the  company  as  to  the  arrest  of  sparks ;  and  if  they  have  not 
been  negligent  in  that  particular,  the  plaintiff  cannot  recover 
for  the  injury  complained  of  in  that  paragraph." 

We  can  perceive  no  error  in  these  instructions.  They  are 
fully  supported,  in  our  opinion,  by  the  following  authorities 
Bass  v.  Chicago,  Burlington  &  Quincy  R.  R.  Co.,  28  111.  9 
St.  Louis,  Alton  &  Terre  Haute  R.  R.  Go.  v.  Gilham,  39  111.  456 
Bedford  v.  Hannibal  A  St.  Joseph  R.  R.  Co.,  46  Mo.  456 ; 
Kellogg  v.  The  Chicago,  etc.,  R.  W.  Co.,  26  Wis.  223 ;  Flynnv. 
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San  Francisco  &  San  Jose  R.  R.  Co.,  40  Cal.  14;  and  BedeO 
v.  The  Long  Island  R.  R.  Co.,  44  N.  Y.  367. 

The  appellant  claims  a  reversal  on  the  weight  of  evidence. 
We  have  examined  it  carefully,  and  are  of  opinion  that  it  fairly 
sustains  the  verdict. 

The  judgment  is  affirmed. 

Petition  for  a  rehearing  overruled.  » 


Herod  et  al.  v.  Snyder. 

Set-Off. — A  purchaser  of  personal  property,  sold  with  a  warranty  of  sound- 
ness, executed  bis  note  for  the  purchase-money  to  the  vendor,  and  the  latter 
assigned  the  note.  Pending  a  suit  by  the  assignee,  the  maker  sued  the 
payee  lor  a  breach  of  his  warranty,  and  recovered  judgment.  He  then 
pleaded  the  judgment  as  a  set-off. 

Held,  that  the  judgment  was  a  proper  Bet-off,  the  note  not  being  negotiable 
by  the  law  merchant. 

Wabranty. — Pleading. — It  is  a  good  reply  to  the  defence  of  a  breach  of 
warranty  pleaded  to  a  suit  upon  a  promissory  note  given  for  personal 
property,  that  a  judgment  has  been  recovered  by  the  maker  of  the  note  for 
the  damages  sustained  by  such  breach  of  warranty. 

From  the  Bartholomew  Circuit  Court. 

W.  W.  Ilcrod  and  F.  Winter,  for  appellants. 
8.  Stansifer,  for  appellee. 

Pettit,  J. — This  suit  was  brought  by  the  appellee,  John 
F.  Snyder,  against  the  appellants,  Augustus  W.  Herod  and 
"William  E.  Herod,  on  a  promissory  note  and  the  assignment 
thereof,  as  follows : 

"$34.00.  Columbus,  April  10th,  1871. 

"  Two  months  after  date,  we  promise  to  pay  to  the  order  of 
W.  H.  Newby  thirty-four  dollars,  value  received,  without 
any  relief  from  valuation  and  appraisement  laws  of  the  State 
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of  Indiana ;  if  this  note  be  collected  by  suit,  the  judgment 
elhall  include  the  reasonable  fee  for  plaintiff's  attorney. 

"  A.  W.  Hekod. 
"  Wm.  E.  Herod." 

Endorsed :  "  For  value  received,  I  assign  the  within  note 
to  John  F.  Snyder.  W.  H.  Newby." 

The  case  was  appealed  to  the  circuit  court,  where  a  regular 
and  proper  complaint  was  filed  on  the  note,  to  which  the 
defendants  answered  in  two  paragraphs. 

The  first  paragraph  is,  in  substance,  that  said  William  E. 
Herod  signed  the  note  as  surety  for  Augustus  W.  Herod ;  that 
the  note  was  given  for  part  of  the  consideration  for  a  horse 
sold  by  Newby,  the  payee  of  the  note,  to  Augustus  W. 
Herod.  It  is  averred  that  Newby  warranted  the  horse  to  be 
sound,  when  he  was  unsound  and  wholly  worthless. 

The  second  paragraph  is  pleaded  as  a  set-off,  and,  after  stat- 
ing the  averments  of  the  first  paragraph,  it  is  alleged  that  said 
Augustus  W.  Herod  instituted  an  action  against  said  Newby, 
on  said  warranty,  and  recovered  a  judgment  for  thirty-five 
dollars,  which  amount  appellants  offered  to  set  off  against 
so  much  of  appellee's  claim.  A  transcript  of  the  judgment 
against  Newby  is  made  a  part  of  this  answer,  and  it  shows 
that  the  action  was  commenced  on  the  27th  of  March,  1872, 
after  the  suit  of  appellee  against  appellants  w$s  pending. 

Snyder  demurred  severally  to  the  paragraphs  of  answer, 
which  was  sustained  as  to  the  second  and  overruled  as  to  the 
first  paragraph.  A  reply  was  then  filed  to  the  first  paragraph 
of  answer,  in  substance,  as  follows:  The  note  was  given  for 
a  balance  of  purchase-money  for  a  horse  sold  by  Newby  to 
Augustus  "W.  Herod,  who,  after  the  pendency  of  appellee's 
action,  and  after  the  assignment  of  the  note  in  suit  by  Newby 
to  Snyder,  and  after  notice  thereof  by  said  Herod,  instituted 
an  action  on  said  warranty  against  said  Newby  before  a  jus- 
tice of  the  peace,  on  the  warranty  set  up  in  the  answer,  and  recov- 
ered a  judgment  for  eight  dollars  and  costs,  which  judgment 
stands  in  full  force,  unappealed  from. 
Vol.  XLVHL— 31 
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A  demurrer,  for  want  of  sufficient  facts,  was  filed  and  over- 
ruled to  this  reply. 

The  only  questions  in  the  case  are : 

1.  Was  the  second  paragraph  of  the  answer  sufficient  ? 

2.  Was  the  reply  to  the  first  paragraph  of  the  answer  suffi- 
cient ? 

The  second  paragraph  of  the  answer  is  a  set-off  of  adjudg- 
ment recovered  on  a  warranty  of  the  property  sold  by  the 
payee  of  the  note  to  the  purchaser  of  the  property,  the 
principal  debtor  in  the  note.  The  damage  for  the  breach  of 
warranty  had  been  reduced  to  a  judgment,  but  this  did  not 
prevent  setting  off  the  judgment  against  the  note.  We  cite 
the  following  cases,  which  sustain  this  ruling :  Ohipman  v.  Mar- 
tin,  13  Johns.  240 ;  Day  v.  Leal,  14  Johns.  404 ;  Clapp  v. 
Meserole,  38  Barb.  661 ;  Storer  v.  Storer,  6  Mass.  390 ;  Stock- 
weUw.  Walker,  3  Ind.  215;  Oissna  v.  Haines,  18  Ind.  496; 
Bawley  v.  Hooker,  21  Ind.  144. 

We  think  it  is  clear,  that  a  recovery  for  a  breach  of  war- 
ranty  of  property  sold  *does  not  prevent  the  setting  off  of  a  judg- 
ment so  recovered  against  a  note  given  for  such  property, 
when  suit  is  brought  on  the  note,  where  it  is  not  governed  by 
the  law  merchant. 

The  court  erred  in  sustaining  the  demurrer  to  the  second 
paragraph  of  the  answer ;  for  which  the  judgment  must  be 
reversed. 

The  demurrer  to  the  reply  to  the  first"  paragraph  of  the 
answer  was  properly  overruled.  The  damage  for  the  breach 
of  warranty  had  once  been  assessed  by  competent  judicial 
authority,  and  could  not,  in  another  action,  be  again  assessed, 
tried,  or  determined.  Nicholl  v.  Mason,  21  Wend.  339 ; 
Thomas  v.  Rumsey,  6  Johns.  26 ;  Alexander  v.  Fink,  12  Johns. 
218 ;  Besley  v.  Palmer,  1  Hill  N.  Y.  482 ;  Andrews  v.  Smith,  9 
Wend.  53 ;  Millard  v.  WhUaker,  6  Hill  N.  Y.  408 ;  Taylor  v. 
Bryden,  8  Johns.  173 ;  Andrews  v.  Montgomery,  19  Johns.  162 ; 
Boston  India  Rubber  Factory  v.  Hoit,  14  Vt.  92 ;  Napier  v. 
Gidiere,  Speers  Eq.  215 ;  CoWs  Estate,  4  Watts  &  Serg.  314; 
Waterman  Set-Off,  75 ;  Oissna  v.  Haines,  18  Ind.  496 ;  JZoto- 
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ley  v.  Hooker,  21  Ind.  144 ;  Autt  v.  Zehering,  38  Ind.  429 ; 
Bang*  v.  Watson,  9  Gray,  211 ;  Rindge  v.  Breck,  10  Cash. 
43;  Temple  v.  Scott,  3  Minn.  419. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee,  with 
directions  to  overrule  the  demurrer  to  the  second  paragraph 
of  the  answer. 

Petition  for  a  rehearing  overruled. 


West  v.  The  State. 

Criminal  Law. — Practice. — Motion  to  Quash* — A  motion  to  quash  an  indict- 
ment can  not  be  regularly  made  alter  pleading  to  the  same. 

Bame. — Indictment. — Where  the  defendant  is  named  in  the  caption  as  James 
A.  Smith,  and  first  in  the  body  of  the  indictment  as  James  Smith,  and 
afterward  in  the  body  of  the  indictment  he  is  referred  to  as  the  said 
James  A.  Smith,  the  difference  in  the  name  will  create  no  uncertainty. 

.  Same. — An  indictment  for  murder,  charging  that  the  defendant,  by  means 
stated,  inflicted  "  a  mortal  injury,  to  wit,  a  fracture  three  inches  long,  on 
the  head  of  "  A.,  "of  which  said  mortal  injury,  or  fracture,  the  said  "  A. 
"  then  and  there  died,"  sufficiently  showed  what  caused  the  death  of  the 
deceased. 

Same. — Description  of  Mortal  Wound, — An  indictment  for  murder,  describing 
the  mortal  wounds  in  the  following  words :  "giving  him,  the  said  "  A., "  in 
and  upon  the  head  of  him,  the  said  "  A.,  "  divers  and  sundry  mortal 
wounds  and  injuries,  which  are  too  numerous  to  be  more  particularly 
described  by  said  grand  jury  in  this  indictment,  of  which  wounds  and  inju- 
ries the  said  "  A.  "  then  and  there  died,"  was  sufficient. 

.Same. — Practice, — Objection  to  Evidence, — Where  the  ground  of  an  objection 
to  the  admission  of  evidence  on  the  trial  of  a  criminal  cause  is  not  stated 
or  pointed  out  to  the  court  below,  the  Supreme  Court  will  .not  examine 
the  question  of  its  admissibility. 

'Same. — Instruction  to  Jury. — Alibi, — On  the  trial  of  a  criminal  cause,  where 
evidence  has  been  introduced  tending  to  show  that  the  defendant  was  at 
a  place  other  than  the  place  where  the  crime  was  committed,  at  the  time 
of  its  commission,  but  where  the  exact  time  of  the  commission  of  the 
crime  is  not  shown,  but  it  is  shown  to  have  been  committed  during  a 
night,  or  a  part  of  a  night,  it  is  right  to  instruct  the  jury  that  evidence  of 
<aa  atibi  must  cover  the  whole  of  such  time. 
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Same. — It  is  error  in  such  case  to  instruct  the'  jury  that  they  are  to  deter* 
mine  whether  it  was  actually  and  physically  impossible  for  the  accused  to- 
have  been  at  the  place  where  the  crime  was  committed,  and  also  at  the 
place  indicated  by  the  evidence  in  support  of  the  alibi. 

From  the  Grant  Circuit  Court. 

A.  Steele  and  R.  T.  St.  John,  for  appellant. 
O.  A.  Busldrk,  Attorney  General,  A.  Moore,  and  R.  D- 
Doyle,  for  the  State. 

Worden,  J. — The  appellant  and  James  A.  Smith  were 
jointly  indicted  for  the  murder  of  Ahab  McMath.  The 
indictment  contained  two  counts.  The  record  shows  that  the 
defendants,  upon  being  arraigned  upon  the  indictment, 
pleaded  not  guilty  thereto ;  and  that  afterward  they  moved 
the  court  for  separate  trials,  which  was  granted.  Thereupon 
West,  without  withdrawing  his  plea,  moved  to  quash  each 
count  in  the  indictment,  but  his  motion  was  overruled,  and  he 
excepted.  West  was  thereupon  put  on  trial,  which  resulted 
in  a  verdict  of  guilty  of  murder  in  the  first  degree,  as  he 
stood  charged  in  the  indictment,  and  that  he  be  imprisoned  in 
the  state  prison  during  life. 

Motions  for  a  new  trial  and  in  arrest  of  judgment  over- 
ruled, and  exception ;  judgment  on  the  verdict. 

Errors  are  assigned  upon  the  overruling  of  the  motions  to 
quash,  for  a  new  trial,  and  in  arrest  of  judgment. 

The  motion  to  quash,  as  we  have  seen,  was  made  after  the 
defendant  had  pleaded  to  the  indictment.  The  motion  could 
not  then  have  been  regularly  made.  The  defendant  might 
doubtless  have  obtained  leave  to  withdraw  his  plea  for  the 
purpose  of  moving  to  quash,  but  this  was  hot  done.  Perhaps, 
however,  the  court  might  in  its  discretion  have  entertained  the 
motion  without  the  withdrawal  of  the  plea. 

We  think  the  objections  urged  to  the  indictment  are  invalid* 
The  following  is  the  objection  urged  to  the  first  count : 

The  indictment  is  entitled  as  follows :  "  The  State  of  Indi- 
ana v.  Daniel  West  and  James  A.  Smith."  It  charges  that 
Daniel  West  and  "  James  Smith  "  (not  James  A.  Smith)  perpe- 
trated the  assault  upon  the  deceased,  and  in  the  subsequent 
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parts  of  the  count  Smith  is  designated  as  "  the  said  James  A* 
Smith."  Where  Smith  is  first  named  in  the  body  of  the  count 
he  is  called  "  James  Smith/'  and  when  subsequently  named  he  is 
referred  to  as  "  the  said  James  A.  Smith."  The  subsequent  ref- 
erence to  him  as  "  the  said  James  A.  Smith  "  indicates  the  Smith 
that  had  previously  been  spoken  of  as  "  James  Smith,"  as  no 
other  Smith  had  been  spoken  of.  There  is  no  uncertainty  in 
the  indictment  in  this  respect. 

Another  objection  to  the  first  count  is,  that  it  is  uncertain, 
from  the  allegations,  what  caused  the  death  of  the  deceased. 
It  is  averred  that  the  appellant  and  Smith,  by  the  means 
stated,  gave  the  said  Ahab  McMath  "  a  mortal  injury,  to  wit, 
a  fracture  three  inches  long,  on  the  head  of  him,  the  said 
Ahab  McMath,  of  which  said  mortal  injury,  or  fracture,  the 
said  Ahab  McMath  then  and  there  died." 

It  is  claimed  that  it  is  uncertain  whether  the  deceased  died 
of  the  injury  or  the  fracture,  it  being  stated  in  the  alternative* 
But  it  is  clear  that  the  terms  "  injury  "  and  "  fracture  "  were 
used  to  express  the  same,  and  not  different  things.  The  injury 
is  stated  under  the  videlicet  to  be  a  fracture. 

The  objection  to  the  second  count  is,  that  the  mortal  wounds 
are  not  sufficiently  described.    The  description  is  as  follows: 

"  Giving  him,  the  said  Ahab  McMath,  in  and  upon  the  head 
of  him,  the  said  Ahab  McMath,  divers  and  sundry  deadly  and 
mortal  wounds  and  injuries,  which  are  too  numerous  to  be 
more  particularly  described  by  said  grand  jury  in  this  indict- 
ment, of  which  wounds  and  injuries,  all  and  singular,  the  said 
Ahab  McMath  then  and  there  died." 

This  description  of  the  mortal  wounds,  we  think,  is  amply 
sufficient.  It  was  anciently  thought  necessary  to  state  the 
length  and  depth  of  the  wounds,  in  order  that  the  court  might 
be  enabled  to  determine  whether  they  were  mortal.  But  this 
doctrine,  if  it  ever  was  the  law,  is  now  exploded  both  in  Eng- 
land and  Indiana.  Rex  v.  Tomlin8<m,  6  C.  &  P.  370;  Diet*  v. 
The  Stale,  7  Blackf.  20. 

In  2  Bishop  Crim.  Proced.,  sec.  518,  an  English  case  is  cited 
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in  which  the  following  description  of  the  mortal  wounds  was- 
held  sufficient,  viz. : 

"Several  mortal  bruises,  lacerations,  and  wounds,  in  and 
upon  the  belly,  breast,  stomach,  and  sides  of  him  the  said 
Jonathan  Depledge,  of  which  said  several  mortal  bruises,  lac- 
erations, and  wounds,  the  said  Jonathan  Depledge  died." 

So,  in  the  case  of  Dillon  v.  The  State,  9  Ind.  408,  the  fol- 
lowing description  was  held  sufficient,  viz. : 

"  By  then  and  there  inflicting  divers  mortal  wounds  and 
injuries  upon  the  head,  back  and  abdomen  of  her  the  said 
Margaret  Dillon,  which  caused  the  death  of  her  the  said 
Margaret  Dillon."    See,  also,  Jones  \.  The  Stale,  35  Ind.  122. 

We  come  to  the  motion  for  a  new  trial.  A  certain  paper 
was  given  in  evidence  over  the  objection  of  the  defendant,  and 
exception  was  taken.  But  it  does  not  appear  that  any  ground 
of  objection  was  pointed  out  or  stated  to  the  court.  We  per- 
ceive no  good  reason  why  the  case  should  not  be  deemed  as 
coming  within  the  ruling  of  this  court  in  numerous  cases,  that 
where  the  ground  of  objection  to  the  admission  of  evidence  is 
not  stated  or  pointed  out  to  the  court  below,  this  court  will 
not  examine  the  question  of  admissibility. 

The  evidence  in  the  cause  is  before  us,  and  we  have  exam- 
ined it  with  that  care  which  the  nature  of  the  case  and  the 
rights  of  the  appellant  seemed  to  require.  Without  expressing 
any  opinion  as  to  whether  the  verdict  is  sustained  by  the  evi- 
dence, we  proceed  to  state  enough  of  the  case  to  show  the 
application  of  certain  charges  to  the  jury  hereinafter  noticed. 
The  evidence  tended  to  show  that  McMath,  the  deceased,  left  the 
house  of  one  John  Jones  about  twenty  minutes  past  ten  o'clock 
on  the  night  of  the  24th  of  May,  1874,  and  that  he  was  murdered 
on  his  way  home  at  no  very  great  distance  from  the  house  of 
Jones.  His  body  was  found  about  a  week  afterward  in  a  pond, 
some  miles  distant  from  the  place  where  he  is  supposed  to  have 
been  murdered.  Upon  his  head  were  found  wounds  and  frac- 
tures sufficient  to  have  caused  his  death.  There  was  evidence 
tending  to  show  that  the  appellant  was  the  murderer  or  one  of 
the  murderers.    On  the  other  hand,  there  was  the  evidence  of 
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several  witnesses  tending  to  show  that  on  the  night  in  ques- 
tion the  appellant  went  to  the  house  of  one  William  "West 
some  time  from  nine  to  eleven  o'clock,  and  that  he  remained 
there  until  morning. 

On  this  subject  the  State  asked,  and  the  court  gave,  the  fol- 
lowing charges,  exceptions  being  taken  by  the  defendant : 

"  7.  The  defendant  has  introduced  evidence  for  the  purpose 
of  showing  that  he  could  not  have  been  present  at  the  place 
where  the  alleged  crime  was  committed,  because  of  his  pres- 
ence at  another  place  at  the  time  of  the  commission  of  the 
offence.    This  is  usually  called  an  alibi. 

"  8.  This  defence  is  liable  to  great  abuse,  growing  out  of  the 
ease  with  which  it  may  be  fabricated,  and  the  difficulty  with 
which  such  fabrication  can  be  detected.  It  often  happens*  in 
the  recollection  of  ordinary  events,  that  the  day  may  come  to 
be  mistaken  for  another,  as  by  being  confounded  with  the  pre- 
ceding or  following.  Thus,  it  has  occurred  that  the  assignment 
of  events,  true  in  themselves,  of  one  day,  have  been  con- 
founded with  those  of  another  day.  The  evidence  offered 
upon  this  subject  should  be  carefully  compared  with  the  other 
evidence  given  in  the  cause,  and  you  should  ascertain  how  it 
corresponds  with  the  account  which  the  accused  himself  has 
given  of  his  whereabouts  on  that  day. 

"  9.  If  the  account  which  the  accused  gives  concerning  the 
alibi  agrees  with  the  account  which  the  witnesses  give,  such 
agreement  tends  to  confirm  the  alibi  evidence.  But  if  the 
statements  of  the  accused  and  the  witnesses  do  not  correspond, 
such  contradictions  tend  to  weaken  the  defence. 

"  10.  Where  the  exact  time  of  the  commission  of  the  alleged 
crime  is  not  shown  to  have  been  committed,  but  during  a 
night,  or  a  part  of  a  night,  the  alibi  evidence  ought  to  cover 
the  whole  of  such  time. 

"11.  Or  if  the  time  of  the  commission  of  the  offence  and 
that  indicated  by  the  alibi  approximate  to  each  other,  then 
you  are  to  determine,  under  all  the  circumstances  in  the  case, 
whether  the  alibi  is  established,  and  also  whether  it  was  act- 
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ually  and  physically  impossible  for  the  accused  to  have  been 
at  both  places." 

Objection  is  made  to  the  tenth  charge.  The  charge  as  it 
comes  up  to  us  is  somewhat  obscurely  worded,  but  it  seems  to 
mean  that  where  the  exact  time  of  the  commission  of  the 
alleged  offence  is  not  shown,  but  it  is  shown  to  have  been  com- 
mitted during  a  night,  or  a  part  of  a  night,  the  evidence  of 
the  alibi  ought  to  cover  the  whole  of  such  time.  With  this 
reading  of  the  charge,  we  do  not  see  that  it  is  objectionable. 

But  the  eleventh  charge  we  regard  as  radically  wrong.  The 
jury  are  told  that  they  are  to  determine  whether  it  was  actually 
and  physically  impossible  for  the  accused  to  have  been  at  both 
places.  The  meaning  of  this  is,  that  the  jury  were  to  deter- 
mine whether  it  was  actually  and  physically  impossible  for  the 
accused  to  have  been  at  the  place  where  the  crime  was  com- 
mitted at  the  time  of  its  commission,  and  at  the  place  where 
the  evidence  of  the  alibi  showed  he  was  at  the  time  indicated 
by  that  evidence.  Applying  the  charge  to  the  case  made  by 
the  evidence,  the  jury  were  told  that  they  were  to  determine 
whether  it  was  actually  and  physically  impossible  for  the 
defendant  to  have  been  present  at  the  time  and  place  of  the 
homicide,  and  also  at  the  house  of  William  West  at  the  time 
the  evidence  showed  he  was  there.  This  is  the  meaning  of  the  * 
charge,  if  it  had  any  meaning  applicable  to  the  case. 

The  inference  which  the  jury  must  have  drawn  from  the 
charge  is,  that  if  it  were  not  actually  and  physically  impossi- 
ble for  the  defendant  to  have  been  at  both  places  at  the  times 
indicated,  the  defence  that  the  defendant  was  elsewhere  than 
at  the  place  of  the  homicide  at  the  time  of  its  commission 
felled.  If  this  was  not  to  be  understood  by  the  jury,  and  if 
this  was  not  the  significance  of  the  charge,  why  were  they  to 
determine  upon  the  actual  and  physical  impossibility  of  the 
thing  ?  It  might  not  be  actually  and  physically  impossible  for  the 
accused  to  have  been  present  at  the  time  and  place  of  the 
homicide,  and  to  have  been  at  the  house  of  William  West  at 
the  time  indicated  by  the  evidence  on  that  subject ;  and  yet  it 
might  be  highly  improbable.    As  was  said  by  this  court  in 
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the  case  of  Adams  v.  The  State,  42  Ind.  373,  we  think  the 
term  "  impossible"  quite  too  strong  a  term  to  be  employed  in 
such  case.  If  the  jury  believed  that  the  defendant  -was  at  the 
house  of  William  West  at  the  time  indicated  by  the  evidence, 
and  believed  that  it  was  improbable,  therefore,  that  he  was  pres- 
ent at  the  time  pf  the  homicide,  the  defence  was  for  the  con- 
sideration of  the  jury.  Such  improbability  need  not  be  so 
great  as  to  amount  to  impossibility.  If  the  improbability  was 
so  great,  taking  the  evidence  all  together,  as  to  raise  a  reason- 
able doubt  of  the  defendant's  guilt,  he  was  entitled  to  the 
benefit  of  the  doubt,  and,  therefore,  to  an  acquittal. 

For  the  error  in  giving  this  charge,  the  judgment  will  have 
to  be  reversed. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial. 

The  clerk  is  directed  to  give  the  proper  notice  for  the  return 
of  the  prisoner. 


Bergman  v.  Ashdill. 

Oosts.— Appeal  from  Justice  of  the  Peace.— New  Trial— Where  a  cause  is 
appealed  from  a  justice  of  the  peace  to  a  higher  court  and  there  tried,  and 
a  new  trial  is  granted  generally,  without  any  order  as  to  the  costs,  the  costs 
will  abide  the  event  of  the  suit. 

Same. — If,  on  the  appeal  of  a  cause  from  a  justice  of  the  peace,  the  complaint 
is  amended  in  the  appellate  court  by  stating  the  same  cause  of  action  more 
specifically,  the  rule  of  costs  on  appeal  from  a  justice  of  the  peace  is  not 
changed. 

Same. — Constitutional  Law. — Section  70  of  the  justices'  act  (2  G.  &  H.  597), 
in  reference  to  costs  in  causes  appealed  from  a  justice  of  the  peace,  is  con- 
stitutional. 

From  the  Randolph  Common  Pleas. 

K  L.  Watson,  L.  J.  Monies,  J.  N.  Templer,  R.  S.  Gregory, 
J".  Bishop,  and  L.  J.  Baker,  for  appellant. 
&  Oolgrove,  for  appellee. 
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Buskibk,  C.  J. — This  was  an  action  by  the  appellant  against 
the  appellee,  before  a  justice  of  the  peace  of  Jay  county,  to 
recover  damages  resulting  from  an  alleged  fraud  practised  by 
the  appellee  in  the  sale  of  certain  hogs  to  the  appellant. 

The  appellant  had  judgment  before  the  justice  in  the  sum 
of  one  hundred  and  eighty  dollars,  from  which  the  defendant 
appealed  to  the  common  pleas  court,  in  which  court  the  appel- 
lant filed  an  additional  paragraph  of  complaint,  setting  forth 
with  greater  particularity  the  original  cause  of  action,  and  the 
cause  was  tried  by  a  jury,  and  resulted  in  a  finding  for  the 
appellant  in  the  sum  of  one  hundred  and  eighty-three  dollars 
and  eighty-eight  cents. 

Upon  the  motion  of  appellee,  a  new  trial  was  granted,  and> 
upon  the  application  of  the  appellant,  the  venue  was  changed 
to  the  Randolph  Common  Pleas. 

In  the  Randolph  Common  Pleas,  the  cause  was  tried  by  a 
jury,  and  resulted  in  a  vefrdict  in  favor  of  appellant  for  one 
hundred  and  sixty  dollars. 

The  appellant  moved  the  court  to  grant  him  a  new  trial, 
but  the  motion  was  overruled,  and  this  ruling  is  assigned  for 
error,  but  need  not  be  further  noticed,  as  the  evidence  is  not 
in  the  record. 

The  appellant  filed  the  following  written  motions  for  the 
taxation  of  CQsts : 

First.  To  tax  against  the  appellee  all  the  costs  which  had 
accrued  prior  to  the  granting  of  the  new  trial  to  the  appellee 
in  the  Jay  Common  Pleas. 

Second.  To  tax  all  the  costs  which  had  accrued  in  this  cause 
to  the  appellee. 

Third.  To  tax  against  the  appellee  all  the  costs  which  had 
accrued  subsequent  to  the  amendment  of  the  complaint  in  the 
Jay  Common  Pleas. 

Fourth.  To  tax  against  the  appellee  the  costs  of  certain  wit- 
nesses. 

The  first,  second,  and  third  motions  were  overruled,  and  the 
fourth  was  granted. 

It  is  contended  that  the  first  motion  should  have  been  sus- 
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tained,  because  the  court  could  only  have  granted  a  new  trial 
upon  the  payment  of  all  costs  which  had  accrued  up  to  such 
time.  The  position  is  untenable.  It  is  provided  by  the 
eighth  subdivision  of  section  352  (2  G.  &  H.  214),  that  the 
court  may  grant  a  new  trial  at  the  costs  of  the  party  applying 
therefor,  or  on  the  costs  abiding  the  event  of  the  suit,  or  a 
portion  of  the  costs,  as  the  justice  and  equity  of  the  case  may 
require,  taking  into  consideration  the  causes  for  which  the  new 
trial  may  be  granted. 

The  court  granted  a  new  trial  generally,  without  any  order 
as  to  costs,  and  in  such  case  the  costs  abide  the  event  of  the 
suit. 

The  second  motion  presents  the  same  question  as  that  which 
arisefe  on  the  motion  made  by  the  appellee,  and  will  be  here- 
after  considered. 

The  third  motion  was  properly  overruled,  as  the  amendment 
of  the  complaint  in  the  common  plfeas  could  not  change  the 
rule  of  costs  on  appeal  from  a  justice  of  the  peace. 

There  is  no  complaint  as  to  the  ruling  on  the  fourth  motion. 

The  appellee  moved  to  tax  against  the  appellant  all  the 
costs  in  the  cause.  The  motion  was  sustained,  except  as  to 
the  witness  fees  taxed  against  the  appellee  under  the  fourth 
motion  of  appellant,  and  this  action  of  the  court  is  assigned 
for  error,  and  presents  the  principal  question  in  the  cause. 

Section  70  of  the  justices'  act,  2  G.  &  H.  597,  provides  as 
follows  :  "  Costs  shall  follow  judgment  in  the  court  of  com- 
mon pleas,  or  circuit  court,  on  appeals  with  the  following 
exceptions : 

"First.  If  either  party  against  whom  judgment  has  been 
rendered  appeal  and  reduce  the  judgment  against  him  five 
dollars  or  more,  he  shall  recover  his  costs  in  the  court  of  com- 
mon pleas,  or  circuit  court,  when  the  appellant  appeared  before 
the  justice. 

"  Second.  If  either  .party  in  whose  favor  judgment  has  been 
rendered  appeal  and  do  not  recover  at  least  five  dollars  more 
than  he  recovered  before  the  justice,  the  appellee  shall  recover 
his  costs  in  the  court  of  common  pleas  or  circuit  court." 
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Counsel  for  appellant  insist  that  the  above  quoted  section  is 
unconstitutional,  and  in  support  of  such  position  refer  us  to 
Kuhns  v.  Erammis,  20  Ind.  490.  In  the  case  cited,  the  above 
quoted  section  was  held  to  be  unconstitutional,  but  in  Robin- 
son v.  Skipworth,  23  Ind.  311,  the  former  case  was  expressly 
overruled.  The  ruling  in  the  latter  case  has  been  adhered  to 
in  the  following  cases :  Hingle  v.  The  Stale,  24  Ind.  35 ; 
Grubbs  v.  The  State,  24  Ind.  295 ;  Crist  v.  Glidewell,  25  IndL 
396  ;  Murray  v.  Kelly,  27  Ind.  42. 

We  fully  approve  of  the  ruling  in  Robinson  v.  Skipworth, 
supra,  and  the  cases  following  it.  It  results,  that  the  ruling 
of  the  court  below  was  correct. 

The  judgment  is  affirmed,  with  costs. 


Modlin,  Administrator,  v.  The  North-Western  Tukbt- 

pike  Company. 

Duress. —  Witness. — Turnpike, — Claim  against  a  decedent's  estate  on  a  note 
executed  by  the  decedent  to  a  county  treasurer  and  by  him  assigned  to  the 
plaintiff,  a  turnpike  company.  Answer,  that  it  was  given  for  the  amount 
of  an  assessment  on  the  maker's  land  in  favor  of  said  company,  on  the  tax 
duplicate ;  that  the  treasurer  was  threatening  and  about  to  levy  on  and 
sell  the  property  of  the  maker  to  pay  such  assessment,  which  was  illegal 
because  of  failure  to  assess  all  lands  liable  under  the  statute ;  and  that 
the  note  was  given  to  prevent  such  levy  and  sale. 

Held,  that  the  answer  was  sufficient. 

Held,  also,  that  said  treasurer  was  not  a  competent  witness. 

Demurrer. — A  joint  demurrer  to  several  paragraphs  of  an  answer  most  be 
overruled  as  to  all  the  paragraphs,  if  either  be  good. 

From  the  Henry  Circuit  Court. 

J.  Brown,  J.  M.  Brown,  M.  E.  Forkner,  E.  H.  Bundy,  and 
R.  L.  Polk,  for  appellant. 

J.  T.  EUiott  and  W.  H.  EttioU,  for  appellee. 

Downey,  J. — Claim  by  the  appellee  against  the  appellant^ 
aa  administrator  of  the  estate  of  Richard  Modlin,  deceased, 
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a  promissory  note  dated  August  10th,  1871,  executed  by  the 
deceased  to  one  Hazzard,  and  by  him  indorsed  to  the  appellee. 
Answer  in  three  paragraphs,  as  follows : 

1.  Want  of  consideration. 

2.  That  the  note  was  given  for,  and  to  secure  the  payment 
of,  an  instalment  of  a  pretended  tax  assessment  in  favor  of 
the  plaintiff,  for  and  on  account  of  pretended  benefits  to  the 
land  of  said  decedent  on  account  of  the  construction  of  a 
gravel  road  or  turnpike  by  the  plaintiff  within  one  and  one- 
half  miles  of  said  lands;  that  said  assessment  was  attempted 
to  be  made  and  procured  by  the  plaintiff  as  a  gravel  road 
company,  under  and  pursuant  to  the  acts  of  the  General 
Assembly  of  the  State  of  Indiana ;  that  said  assessment  was 
placed  upon  the  tax  duplicate,  which  came  into  the  hands  of 
Hazzard,  the  assignor  of  the  note,  then  the  treasurer  of  said 
county  of  Henry,  for  collection ;  that  said  assessment  was 
illegal  and  void,  in  this,  that  said  turnpike  company  did  not 
list  or  assess  all  the  lands  on  either  side  of  said  road  within 
one  and  a  half  miles  thereof,  nor  did  they  list  or  assess  any 
lands  at  either  terminus  of  said  road,  nor  did  they  comply 
with  the  law  in  any  other  respect ;  and  th^t  at  the  May  term, 
1871,  of  this  court,  the  plaintiff  and  said  Hazzard  as  such 
treasurer  were  perpetually  enjoined  from  collecting  said  assess- 
ment. 

3.  That  the  said  note  was  given  for,  and  to  secure  the  pay- 
ment of,  a  pretended  assessment  of  benefits  to  the  land  of  said 
decedent  in  favor  of  the  plaintiff,  on  account  of  the  construc- 
tion of  a  gravel  road  or  turnpike,  by  the  plaintiff,  within  one  and 
one-half  miles  of  said  land ;  that  said  assessment  was  attempted 
to  be  made  and  procured  by  the  plaintiff  as  a  gravel  road 
company,  under  and  pursuant  to  the  acts  of  the  General 
Assembly  of  the  State  of  Indiana ;  that  said  assessment  was 
placed  upon  the  tax  duplicate  of  Henry  county,  and  came  into 
the  hands  of  said  Hazzard,  the  assignor  of  said  note,  who  was 
then  the  treasurer  of  said  county,  for  collection ;  that  said 
assessment  was  illegal  and  void,  in  this,  that  said  turnpike 
company  did  not  list  or  assess  all  the  lands  on  either  side  of 
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Baid  road  within  one  and  one-half  miles  thereof,  nor  did  they 
list  or  assess  any  land  at  either  terminus  of  said  road,  nor  did 
they  comply  with  the  law  in  any  other  respect ;  that  at  the 
time  of  the  execution  of  said  note  the  said  Hazzard,  treasurer, 
etc.,  was  threatening  and  about  to  levy  on  the  property  of  said 
decedent  and  sell  the  same  to  pay  said  pretended  assessment 
as  aforesaid,  and  that  said  note  was  given  to  prevent  the  levy 
and  sale  of  said  property  as  aforesaid,  and  for  no  other  con- 
sideration ;  wherefore,  etc. 

The  plaintiff  demurred  jointly  to  the  second  and  third  par- 
agraphs of  the  answer,  on  the  ground  that  the  same  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  The  court 
sustained  the  demurrer  to  the  second  and  overruled  it  as  to 
the  third.  Reply  by  general  denial.  Trial  by  the  court,  and 
finding  for  the  plaintiff.  Motion  for  a  new  trial  overruled, 
and  judgment  on  the  finding.  Two  errors  are  properly 
assigned : 

1.  Sustaining  the  demurrer  to  the  second  paragraph  of  the 
answer ;  and, 

2.  Overruling  the  motion  for  a  new  trial. 

As  the  demurrer  to  the  second  and  third  paragraphs  of  the 
answer  was  joint,  it  is  clear  that  it  should  not  have  been  sus- 
tained to  one  of  the  paragraphs  and  overruled  as  to  the  other* 
It  should  have  been  sustained  to  both  or  overruled  as  to  both. 
This  is  a  rule  which  is  well  settled,  and  has  been  very  often 
applied. 

In  The  Lafayette,  etc.,  R.  JR.  Co.  v.  Pattison,  41  Ind.  312,  it 
is  said  by  Buskibk,  J.,  in  speaking  on  the  subject  of  duress : 

"  Another  class  of  cases  is,  where  the  payment  of  money  is  made 
upon  an  illegal  demand  by  one  who  has  authority  to  levy  upon 
the  property  of  the  person  upon  whom  such  demand  is  made,  and 
by  a  sale  of  such  property  to  satisfy  and  discharge  such  claim ; 
and  where  payment  is  made  upon  such  a  demand  and  to  pre- 
vent such  seizure  and  sale  of  property,  the  payment  is  also 
compulsory ;"  and  several  cases  are  cited  in  support  of  the  rule. 
It  seems  clear  that  if  money  actually  paid  under  such  circum- 
stances could  be  recovered  back,  it  would  follow  that  a  note 
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given  for  the  amount  of  the  money  so  illegally  demanded 
would  be  invalid,  and  that  a  suit  thereon  might  be  defeated  by 
an  answer  setting  up  the  facts.  As  the  third  paragraph  of  the 
answer  sets  up  the  necessary  facts  to  show  that  the  assessment 
was  invalid,  and  alleges  that  the  treasurer  was  threatening  and 
about  to  levy  on  the  property  of  the  deceased  and  sell  the 
same  to  pay  the  assessment,  and  that  the  note  was  given  to 
prevent  such  levy  and  sale,  and  for  no  other  consideration,  it 
would  appear  to  be  &  good  defence  to  the  action. 

Counsel  for  appellant  urge  that  the  third  paragraph  of  the 
answer,  which  the  court  held  good,  embraces  all  the  facts 
alleged  in  the  second,  and  insist  that  for  this  reason  the  ruling 
of  the  court  in  sustaining  the  demurrer  to  the  second  para- 
graph did  no  harm  to  the  appellant.  But  we  do  not  see  the 
matter  in  this  light.  The  second  paragraph,  instead  of  setting 
up  the  defence  of  duress,  alleges,  among  other  things,  that  at 
the  May  term,  1871,  of  the  court,  the  plaintiff  and  Hazzard, 
as  such  treasurer,  were  perpetually  enjoined  from  collecting  the 
assessment.  By  this  allegation,  we  must  understand  that  the 
assessment  for  which  the  note  was  given  was  enjoined.  This 
is  a  material  fact  in  the  second  paragraph  which  is  not  con- 
tained in  the  third  paragraph.  But  however  this  may  be,  the 
third  paragraph  being  good,  it  was  error  to  sustain  the  joint 
demurrer  to  the  second. 

On  the  trial  of  the  cause,  Hazzard,  the  payee  and  endorser 
of  the  note,  was  admitted  as  a  witness  for  the  plaintiff,  over 
the  objection  of  the  defendant,  and  this  ruling  of  the  court 
was  one  of  the  reasons  urged  for  a  new  trial.  It  is  submitted 
in  support  of  this  ruling,  that  Hazzard  had  no  real  interest  in 
the  note,  although  it  was  made  payable  to  him;  that  the  note 
when  given  belonged  to  the  company ;  and  that  the  assignment 
of  it  did  not  make  it  any  more  the  note  of  the  company  than 
it  was  before,  but  only  furnished  evidence  of  a  fact  that  pre- 
viously existed.  The  treasurer  was  not  a  disinterested  party. 
He  could  only  claim  to  do  what  was  done  by  the  authority  of 
the  company.  He  is  entitled  to  a  percentage  for  collecting 
the  tax.    The  statute  nctt  only  excludes  the  plaintiff  in  such 
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case  from  being  a  witness,  but  also  the  assignor  of  the  claim. 
3  Ind.  Stat.  560,  sec.  2.  It  is  provided,  that  "  the  assignor  of 
the  plaintiff  in  any  such  suit,  where  there  has  been  an  assign- 
ment of  the  cause  of  action,  shall  be  deemed  and  held  to  be  a 
party  within  this  provision."  See,  also,  Ketcham  v.  Hill,  42 
Ind.  64.  Hazzard  comes  clearly  within  the  letter  of  the 
statute,  and  we  think  also  within  its  spirit  and  reason.  He 
should  not  have  been  allowed  to  testify. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is 
remanded  for  further  proceedings. 


Allen  v.  Randolph. 

M    H1J      Pleading. — Written  Instrument. — A  plea  of  former  adjudication  is  not  a 
164  446  pleading  founded  on  a  written  instrument. 

Same. — Answer  to  Part  of  Complaint — An  answer  pleaded  in  bar  of  the  whole 
action,  but  which  is  not  good  as  to  one  paragraph  of  the  complaint,  is 
bad. 
Same. — Set-Off. — A  debt  cannot  be  Bet  off  against  a  tort. 
Same. — Practice. — Where  a  reply  of  general  denial  is  filed,  a  special  reply 
only  setting  up  matters  that  may  be  given  in  evidence  under  the  general 
denial  should  be  struck  out. 

From  the  Owen  Common  Pleas. 

8.  D.  Coffey,  8.  W.  Curtis,  and  A.  T.  Rose,  for  appellant. 
L.  L.  Norton,  for  appellee. 

Wobden,  J. — This  was  an  action  by  the  appellant  against 
the  appellee.  The  complaint  contained  seven  paragraphs* 
The  first,  second,  third,  fourth,  and  fifth  sounded  in  tort, 
charging  the  defendant  with  converting  to  his  own  use  certain 
cattle  belonging  to  the  plaintiff.  The  sixth  ■  sounded  in  con- 
tract. It  alleged  an  indebtedness  from  the  defendant  to  the 
plaintiff  in  the  sum  of  seven  thousand  dollars  for  money  had 
and  received,  and  in  the  sum  of  three  thousand  dollars  for  pas* 
luring,  feeding,  and  taking  care  of  cattle. 


NOVEMBER  TERM,  1874.  497 


Allen  v.  Randolph. 


It  is  more  difficult  to  determine  the  character  of  the  seventh 
paragraph.  It  perhaps  may  be  regarded  as  based  upon  con- 
tract. It  alleges  that  the  plaintiff  was  the  owner  of  certain 
cattle,  and  that  he  executed  a  mortgage  to  the  defendant  on 
the  cattle,  to  secure  the  payment  of  three  thousand  dollars, 

when  the  same  should  become  due ;  that  on  the day  of 

June,  1867,  the  defendant  took  possession  of  the  cattle  by  vir- 
tue of  the  mortgage,  and,  although  often  requested,  has  wholly 
failed  and  refused  to  account  to  the  plaintiff  for  the  cattle  or 
the  proceeds  thereof;  that  the  cattle,  at  the  time  the  defend- 
ant took  possession  of  them,  were  of  the  value  of  six  thousand 
dollars ;  wherefore,  etc. 

The  defendant  answered : 

1.  General  denial. 

2  and  3.  To  the  first,  second,  third,  fourth,  and  fifth  para- 
graphs of  the  complaint,  a  former  adjudication  in  an  action  of 
replevin  for  the  same  cattle,  between  the  same  parties,  in  the 
Monroe  Circuit  Court,  in  which  the  title  to  the  property  was 
put  in  issue  and  adjudged  to  be  in  the  defendant. 

4.  To  the  entire  complaint,  set-off. 

5.  This  was  demurred  out,  and  need  not  be  noticed. 

6.  The  substantive  allegations  of  this  paragraph  are,  that 
the  defendant  had  sold  the  cattle  to  the  plaintiff,  but  they  not 
being  paid  for  as  per  agreement,  the  contract  of  sale  was 
rescinded  by  the  parties,  and  the  cattle  redelivered  by  the 
plaintiff  to  the  defendant.  This  paragraph  was  pleaded  to  the 
whole  complaint. 

7.  Payment. 

8.  To  the  whole  complaint,  another  set-off. 

The  plaintiff  demurred  separately  to  the  second,  third,  fourth, 
fifth,  sixth,  and  eighth  paragraphs  of  the  answer,  for  want  of 
sufficient  facts,  but  the  demurrers  were  overruled  as  to  all 
except  the  fifth,  and  the  plaintiff  excepted. 

Such  further  proceedings  were  had  as  that  issues  were  formed, 
and  the  cause  was  tried  by  a  jury,  resulting  in  a  verdict  and 
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judgment  for  the  defendant,  for  the  sum  of  two  hundred  and 
forty-two  dollars  and  twenty-two  cents. 

Errors  are  assigned  upon  the  ruling  of  the  court  upon  the 
demurrers  to  the  second,  third,  sixth,  and  eighth  paragraphs  of 
the  answer.  Jt  is  objected  to  the  second  and  third  paragraphs, 
that  they  attempt  to  answer  too  much — the  whole  complaint. 
But  this  is  a  mistake.  They  do  not  purport  to  answer  the 
sixth  and  seventh  paragraphs  of  the  complaint. 

It  is  also  objected  to  the  third,  that  it  is  based  upon  a  writ- 
ten instrument,  a  copy  of  which  is  not  set  out.  This  is  also  a 
mistake.  The  paragraph  is  not  based  upon  a  written  instru- 
ment. The  substance  of  the  defence  set  up  by  this  paragraph 
is  the  estoppel  of  the  judgment  pleaded. 

The  sixth  paragraph  is  open  to  the  objection  made  to  it, 
1  that  it  is  pleaded  in  bar  to  the  whole  action.  Whatever  may 
be  its  effect  as  to  the  other  paragraphs  of  the  complaint,  it 
cannot  bar  the  sixth,  which,  as  we  have  seen,  is  for  money  had 
and  received,  etc.  The  demurrer  to  this  paragraph  of  the 
answer  should  have  been  sustained. 

The  eighth  paragraph  was  a  set-off  pleaded  to  the  whole  com- 
plaint. A  debt  cannot  be  set  off  against  a  tort.  2  G.  &  H. 
88,  sec.  57.  The  demurrer  should  have  been  sustained  to  this 
paragraph. 

The  plaintiff  replied  in  denial  of  the  defendant's  answer,  and 
filed  a  special  reply  to  the  second  and  third  paragraphs.  The 
special  replication  was  struck  out.    This  is  assigned  for  error. 

It  seems  to  us  that  the  matter  set  up  in  the  special  reply 
could  have  been  given  in  evidence  under  the  reply  iii  denial, 
and  therefore  that  there  was  no  error  in  striking  it  out.  The 
court  also  struck  out  a  special  replication  to  the  sixth  para- 
graph of  the  answer,  but  as  we  hold  the  sixth  paragraph  bad, 
we  need  not  notice  the  replication  filed  to  it. 

There  are  some  questions  made  upon  rulings  upon  the  trial 
of  the  cause  which  we  need  not  consider,  as  they  may  not  again 
arise.  The  judgment  will  have  to  be  reversed  for  error  in 
overruling  the  demurrers  to  the  sixth  and  eighth  paragraphs 
of  the  answer. 
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A  paper  purporting  to  be  a  general  bill  of  exceptions  is  in 
the  record,  but  as  it  is  not  signed  by  the  judge,  it  cannot  be 
noticed.  The  judgment  below  is  reversed,  with  costs ;  and  the 
cause  is  remanded  for  further  proceedings. 

Buskirk,  C.  J.,  having  been  of  counsel  for  appellee,  was 
absent. 


Kepler  v.  Hyer  et  ux. 

Damages. — Injury  to  Reputation. — Action  for  Personal  Injury. — In  an  action 
by  a  husband  and  wife  for  a  personal  injury  to  the  wife,  it  is  error  to 
instruct  the  jury  that  they  may  give  damages  to  the  plaintiffs  for  injury 
to  the  reputation  of  the  wife. 

From  the  Fayette  Circuit  Court. 

J.  O.  Mcintosh  and  H.  C.  Fox,  for  appellant. 
B.  F.  Claypoolsnd  L.  Develin,  for  appellees. 

Downey,  J. — This  was  an  action  for  an  alleged  injury  to 
the  person  of  Almeda  A.  Hyer,  one  of  the  appellees  and  wife 
of  the  other  appellee.  The  answer  was  a  general  denial.  The 
issue  was  tried  by  a  jury,  and  there  was  a  verdict  for  the  plain- 
tiffs, assessing  the  damages  at  five  hundred  dollars.  A  motion 
for  a  new  trial  was  made  by  the  defendant,  overruled  by  the 
court,  and  final  judgment  rendered  for  the  plaintiffs  for  the 
amount  of  the  verdict.  Overruling  the  motion  for  a  new  trial 
is  the  error  alleged. 

The  theory  of  the  case,  upon  the  facts,  as  presented  by  the 
evidence  of  the  female  plaintiff,  was,  that  she  was  passing  on 
the  street  from  her  residence  to  her  husband's  store ;  that  she 
met  the  defendant,  who  on  pretence  of  some  business,  concern- 
ing which  he  wished  to  converse  with  her,  induced  her  to 
return  with  him  to  the  residence ;  that  when  they  got  to  the 
house,  he  made  a  proposition  to  her  to  go  to  a  designated  city 
«t  a  future  time,  on  pretence  of  business,  and  spend  a  day  or 
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night  tbere ;  that  she  resented  this,  and  started  to  leave  the 
room ;  that  he  grasped  her  by  the  arm  and  requested  her  to 
remain,  and  tried  to  force  her  to  sit  down ;  that  she  tore  her- 
self away  from  him  and  ordered  him  out  of  the  house ;  that 
he  took  hold  of  her  again,  and  she  again  tore  herself  away 
from  him,  when,  after  some  conversation,  he  left  the  house. 

The  defendant's  theory,  according  to  his  testimony,  was,  that 
they  met  on  the  street ;  that  she  requested  him  to  accompany 
her  to  the  house,  which  he  did ;  that  when  they  got  there  she 
proposed  the  trip  to  the  city  mentioned,  and  that  he  refused  to 
go  with  her.  He  also  denied  having  touched  her,  or  having 
made  the  alleged  propositions. 

The  acts  of  the  defendant,  narrated  by  the  female  plaintiff, 
constituted  the  assault  and  battery  mentioned  in  the  complaint. 

The  court  instructed  the  jury  as  follows : 

"  The  law  in  this  class  of  cases  does  not  fix  the  measure  of 
damages,  but  leaves  the  jury,  in  the  exercise  of  a  sound  dis- 
cretion, to  determine,  in  view  of  all  the  facts  and  circumstances 
developed  by  the  testimony,  what  the  amount  should  be,  not 
exceeding  the  amount  claimed  in  the  complaint.  You  are  not, 
however,  to  inflict  upon  the  defendant,  if  you  find  he  com- 
mitted the  assault  and  battery,  punitive  damages,  that  is,  dam- 
ages to  punish  him  for  his  wrong-doing,  or  to  dejer  others  from 
a  like  offence ;  but  the  damages  must  be  compensatory  to  the 
plaintiff  for  the  injury  she  has  received,  not  confined  to  bodily 
suffering,  or  to  actual  pecuniary  loss,  but  you  should  take  into 
consideration  every  circumstance  of  the  act  which  injuriously 
affected  the  plaintiff,  not  only  in  property,  but  in  her  person, 
in  her  peace  of  mind,  reputation,  and,  in  short,  her  individual 
happiness." 

Exception  was  taken  by  the  defendant  to  this  instruction, 
and  it  was  made  a  ground  of  the  motion  for  a  new  trial.  The 
main  ground  of  objection  to  the  instruction  is,  that  it  author- 
ized the  jury  to  give  damages  to  the  plaintifls  for  injury  to 
the  reputation  of  the  female  plaintiff.  Two  cases  are  found  in 
this  court  on  the  subject  of  the  measure  of  damages  in  cases 
of  this  kind,  namely,  Taber  v.  Hitison,  5  Ind.  322,  and  Cox 
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v.  VcmderMeed,  21  Ind,  164.  These  cases  do  not  warrant  the 
instruction  given  in  this  case.  No  case  has  been  cited,  and  we 
have  found  none,  justifying  the  position  that  injury  to  reputa- 
tion or  character  can  be  a  basis  on  which  to  estimate,  in  whole 
or  in  part,  the  damages  recoverable  in  such  a  case. 

Counsel  for  appellee  refer  us  to  2  Greenl.  Ev.,  sec.  89,  where 
the  rule  is  thus  stated : 

"The  manner,  motives,  place,  and  circumstances  of  the 
assault,  however,  though  tending  to  increase  the  damages,  need 
not  be  specially  stated,  but  may  be  shown  in  evidence.  Thus, 
where  the  battery  was  committed  in  the  house  of  the  plaintiff, 
which  the  defendant  rudely  entered,  knowing  that  the  plain- 
tiff's daughter-in-law  was  there  sick  and  in  travail,  evidence 
of  this  feet  was  held  admissible  without  a  particular  aver- 
ment. Nor  are  the  jury  confined  to  the  mere  corporal 
injury  which  the  plaintiff  has  sustained ;  but  they  are  at  liberty 
to  consider  the  malice  of  the  defendant,  the  insulting  charac- 
ter of  his  conduct,  the  rank  in  life  of  the  several  parties,  and 
all  the  circumstances  of  the  outrage,  and  thereupon  to  award 
such  exemplary  damages  as  the  circumstances  may  in  their 
judgment  require  » 

This  authority  falls  far  short  of  sustaining  the  instruction 
in  question.  We  think  that  the  instruction  should  not  have 
been  given. 

Objections  are  made  to  other  instructions  given,  but  we  need 
not  examine  them. 

A  point  is  made  as  to  rulings  of  the  court  with  reference  to 
evidence  admitted,  and  other  evidence  excluded,  during  the 
trial.  These  matters  are  referred  to  in  the  motion  for  a  new 
trial,  as  follows : 

"The  court  admitted  illegal,  incompetent,  and  improper 
evidence  upon  the  trial  of  the  cause. 

"  The  court  excluded  competent,  legal,  and  proper  testimony 
offered  by  the  defendant  at  the  trial." 

These  grounds  for  a  new  trial  are  too  indefinite  to  present 
Any  question  to  the  circuit  court  or  to  this  court.  Tucker  v. 
CdU,  45  Ind.  31.    There  are  many  other  similar  cases. 
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The  judgment  is  reversed,  with  costs,  and  the  cause  remanded 
for  a  new  trial. 
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144  32  Will.— Attesting  Witnesses.— Bequest  of  Testator  to  Witnesses.— The  witnesses* 
to  a  will  must  attest  and  subscribe  the  will  in  the  presence  of  the  testator 
and  at  his  request  It  is  not  imperative,  however,  that  the  request  should 
proceed  directly  and  immediately  from  the  testator  himself.    If  the  tes- 

.  tator  requests  a  person  to  prepare  his  will,  informing  him  that  he  desires 
to  make  his  will,  and  the  will  is  prepared  for  execution  in  compliance 
with  such  request,  and  when  ready  for  execution,  the  person  who  pre- 
pared the  will  calls  upon  persons  present,  in  the  presence  and  hearing  of 
the  testator,  to  attest  and  subscribe  it,  and  in  the  presence  of  the  testator, 
and  with  his  knowledge,  and  without  objection,  they  attest  and  subscribe 
it  as  attesting  witnesses,  it  is,  in  contemplation  of  law,  attested  and  sub- 
scribed by  the  request  of  the  testator. 

ISBTBUCnox. — Law  Arising  from  Facts. — In  instructing  a  jury,  the  court 
may  inform  them  of  the  law  arising  on  certain  facts,  if  such  facts  are 
found  from  the  evidence.  It  may  also,  without  assuming  that  certain 
facts  have  been  proved,  allude  to  them  to  illustrate  a  principle  or  rale  of 
law. 

Same. — Contest  of  Will. — In  a  proceeding  contesting  a  will  on  three  grounds; 
unsoundness  of  mind,  informality  in  execution,  and  undue  influence,  this 
court  would  not  presume  that  the  jury  were  misled  by  an  instruction  in  ref- 
erence to  unsoundness  of  mind,  and  containing  no  reference  to  the  other 
causes,  informing  the  jury  that  they  might  take  into  consideration  decla- 
rations made  by  the  testator  prior  to  the  execution  of  the  will,  in  regard  to 
the  disposition  he  intended  to  make  of  his  property,  though  the  court  did 
not  expressly  exclude  the  application  of  that  part  of  the  instruction  to 
the  other  causes  of  contest. 

Will. — Mental  Capacity  of  Testator. — The  law  does  not  undertake  to  measure 
a  person's  intellect,  and  define  the  exact  quantity  of  mind  and  memory 
a  testator  must  possess  to  authorize  him  to  make  a  valid  will,  yet  it  does 
require  him  to  possess  mind  to  know  the  extent  and  value  of  his  prop* 
erty,  the  number  and  names  of  the  persons  who  are  the  natural  objects  of 
his  bounty,  their  deserts  with  reference  to  their  conduct  and  treatment 
toward  him,  their  capacity  and  necessity,  and  that  he  shall  have  sufficient 
active  memory  to  retain  all  these  facts  in  his  mind  long  enough  to  have 
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his  will  prepared  and  executed ;  and  even  if  this  amount  of  mental 
capacity  is  somewhat  obscured  or  clouded,  still  the  will  may  be  sus- 
tained. 

Same. — Instruction  to  Jury. — It  is  not  error  for  a  court  to  say  to  the  jury  that 
a  large  majority  of  wills  are  made  when  the  testator  is  on  his  death-bed, 
and  when  the  mind  and  body  are  more  or  less  affected  by  disease  and  suf- 
fering, if  the  jury  are,  in  addition,  correctly  instructed  as  to  the  mental 
capacity  necessary  to  make  a  valid  will. 

Same. —  Undue  Influence. — Influences  that  may  be  legitimately  used  to  induce 
a  person  to  make  a  will  must  be  fair  and  reasonable. 

Same. — The  undue  influence  that  will  invalidate  a  will  may  be  accom- 
plished by  persuasions,  importunities,  force,  threats,  or  coercion,  of  such 
character  and  degree  that  they  can  not  be  resisted. 

Sake. — Legal  Presumption. — No  legal  presumption  of  undue  influence  arises 
from  the  fact  that  tho  testator  was  on  his  death-bed,  and  surrounded  by 
certain  ones  of  his  children  who  are  principally  benefited  by  the  will, 
whilethe  plaintiff  contesting  the  will,  also  a  child  of  the  testator,  was  absent. 

Ihstbuction. — Harmless  Error. — In  an  action  to  contest  a  will,  where  but 
one  medical  witness,  not  personally  acquainted  with  the  testator,  was 
examined  as  an  expert,  and  was  called  by,  and  testified  strongly  in  favor 
of,  the  defendants,  the  plaintiff  was  not  injured  by  an  instruction  that 
such  evidence  was  of  little  value. 

From  the  Washington  Circuit  Court. 

D.  M.  Alspaugh,  8.  B.  Voyles,  J".  W.  Gordon,  T.  If.  Browne, 
and  R.  N.  Lamb,  for  appellant. 

JJ.  Heffren,  J".  C.  Lawler,  T.  L.  Collins,  and  A.  B.  Collins, 
for  appellees. 

Busklrk,  C.  J. — This  was  a  proceeding  by  the  appellant 
against  the  appellees,  to  contest  the  validity  of  the  will  of 
Christopher  Bandy,  deceased,  and  to  set  aside '  the  probate 
thereof. 

The  appellant  and  the  appellees,  other  than  the  executor, 
are  the  heirs  at  law  of  the  decedent.  The  grounds  of  com- 
plaint are : 

1.  That  the  testator,  at  the  time  of  the  execution  of  such 
will,  was  of  unsound  mind. 

2.  That  the  formalities  required  by  law  for  the  due  execu- 
tion of  the  will  were  not  observed. 

3.  That  its  execution  was  obtained  by  the  undue  influence 
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of  Christopher  H.  Bundy  and  Rachael  Houston,  two  of  the 
appellees  and  the  principal  legatees  and  devisees. 

Issue,  trial  by  jury,  verdict  for  appellees,  motion  for  a  new 
trial  overruled,  and  judgment  on  the  verdict. 

The  error  assigned  is  based  upon  the  action  of  the  court  in 
overruling  the  motion  for  a  new  trial. 

The  most  important  questions  discussed  by  counsel  grow 
out  of  the  instructions  given  and  the  one  refused.  Counsel 
for  appellant  contend  that  the  court  erred  in  giving  the  sec- 
ond, sixth,  eighth,  ninth,  fourteenth,  fifteenth,  sixteenth,  sev- 
enteenth, and  nineteenth,  and  in  refusing  to  give  an  instruc- 
tion asked  by  appellant.  The  second  instruction  given,  and 
the  one  asked  and  refused,  bear  upon  the  same  question  and 
will  be  considered  together,  and  they  are  as  follows : 

"  2.  In  this  State,  a  will  must  be  in  writing,  and  must  be 
signed  by  the  testator  himself,  or  by  some  one  in  his  presence 
and  with  his  consent,  and  it  must  be  attested  and  subscribed 
in  his  presence  by  at  least  two  competent  witnesses.  If  a 
testator  writes  his  own  name,  or  makes  his  own  mark  to  his 
name  already  written  by  another,  in  contemplation  of  law  he 
signs  it  himself.  If  he  takes  the  pen  in  his  own  hand  and 
makes  his  mark,  or  if  another  person  holds  and  guides  his 
pen,  and  he  touches  it,  and  the  mark  is  made  with  his  assent, 
it  is,  in  cither  mode,  his  signature.  The  witnesses  must  attest 
and  subscribe  the  will  in  the  presence  of  the  testator  and  at 
his  request.  It  is  not  imperative  that  the  request  should  pro- 
ceed directly  and  immediately  from  the  testator  himself.  If 
the  testator  requests  a  person  to  prepare  his  will,  informing 
him  that  he  desires  to  make  his  will,  and  such  person,  in  com- 
pliance with  such  request,  prepares  the  will  for  execution,  and 
when  the  will  is  ready  for  execution  the  person  who  has  been 
called  upon  to  prepare  the  will  calls  upon  persons  present,  in 
the  presence  and  hearing  of  the  testator,  to  attest  and  sub- 
scribe it,  and  they  do,  in  the  presence  of  the  testator  and  with 
his  knowledge  and  without  objections,  attest  and  subscribe  it 
as  attesting  witnesses,  it  is  in  contemplation  of  law  attested 
and  subscribed  by  the  request  of  the  testator." 
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The  court  refused  to  give  the  following  instruction  asked  by 
appellant : 

"  The  statute  requires  that  a  will,  to  be  valid,  must  be  in 
writing,  signed  by  the  testator,  or  by  some  one  in  his  presence 
with  his  consent,  and  attested  and  subscribed  in  his  presence 
by  two  or  more  competent  witnesses.  An  attesting  witness  is  a 
witness  who  subscribes  his  name  to  the  will  as  a  witness  to  its  exe- 
cution at  the  request  of  the  testator.  Such  request  by  the  testa- 
tor is  a  part  of  the  testamentary  act,  and  must  be  performed 
by  the  testator.  A  person  who  signs  or  subscribes  his  name 
to  a  will  as  an  attesting  witness,  but  without  being  requested 
to  do  so  by  the  testator,  is  a  mere  volunteer,  and  not,  in  con- 
templation of  law,  an  attesting  witness.  It  is  a  question  for 
you  to  determine  from  the  evidence,  whether  or  not  at  least 
two  of  the  witnesses  whose  names  are  signed  to  this  will  as 
witnesses  signed  the  same  at  the  request  of  the  testator.  If 
you  find  that  any  two  of  said  witnesses  subscribed  their  names 
to  the  will  as  witnesses  at  the  request  of  the  testator  and  in  the 
presence  of  the  testator,  then  said  will  is  duly  attested  as 
required  by  law ;  but  if  you  find  from  the  evidence  that  not  as 
many  as  two  of  said  subscribing  witnesses  subscribed  their 
names  to  said  will  at  the  request  of  said  testator,  then  said 
will  was  not  duly  attested  and  not  duly  executed,  and  in  that 
event  you  should  find  for  the  plaintiff." 

It  is  contended  by  counsel  for  appellant  that  the  instruction 
given  by  the  court  is  not  the  law,  because  a  testator  must 
request  the  witnesses  to  attest  and  subscribe  their  names  to  the 
will  as  witnesses,  and  that  this  request  can  not  be  made  by  his 
agent  or  attorney,  or  by  any  other  person  in  the  presence  and 
hearing  of  the  testator,  and  without  objection  from  him ;  and 
in  support  of  these  propositions,  a  reference  is  made  to  the 
following  authorities :  Bouv.  Law  Diet.,  vol.  1,  167  (12th  ed.) ; 
Swift  v.  Wiley,  1  B.  Mon.  117;  PoUock  v.  Glassell,  2 
Grat.  439;  Williams  Executors  (5th  Amer.  ed.),  foot 
note  to  page  74 ;  Hayes  v.  West,  37  Ind.  21 ;  While  v.  Trus- 
tees of  the  British  Museum,  6  Bing.  310;  1  Redfield  Wills 
(3d  ed.),  215,  216,  217;  Dewey  v.  Dewey,  1  Met.  349;  Hogaak 
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v.  Grosvenor,  10  Met.  54;  Gamble  v.  Gamble,  39  Barb.  373; 
JSechredv.Edward8j4M.et.JSiy.  163;Deanv.  ITie  Heirs  of  Dean, 
27  Vt.  746 ;  Watson  v.  Pipes,  32  Miss.  451 ;  Reed  v.  Watson, 
27  Ind.  443 ;  2  Greenl.  Ev.  (10th  ed.)  588,  589 ;  McDonxmgh  v. 
Loughlin,  20  Barb.  258 ;  Coffin  v.  Cb$w,  23  N.  Y.  9 ;  Lewis 
v.  Lewis,  1  Kern.  220;  Brinckerhoofy.  Rem&en,  8  Paige,  488; 
S.  C,  26  Wend.  325. 

It  is  abundantly  established  by  the  foregoing  authorities 
that  the  witnesses  must  attest  and  subscribe  the  will  at  the 
request  of  the  testator.  Counsel  for  appellees  broadly  admit 
this  to  be  the  law.  This  narrows  the  question  down  to 
whether  the  request  must  proceed  directly  and  immediately 
from  the  testator,  or  whether  it  will  be  sufficient  if  the  request 
is  made  by  some  person  acting  for  and  on  behalf  of  the  testa- 
tor, in  his  presence  and  hearing,  and  with  his  knowledge,  and 
without  objection  on  his  part. 

We  have  the  following  statutory  provision  bearing  upon 
the  question : 

"  Sec.  18.  No  will  except  a  noncupative  will  shall  affect 
any  estate,  unless  it  be  in  writing  signed  by  the  testator,  or 
some  one  in  his  presence,  with  his  consent,  and  attested  and 
subscribed  in  his  presence  by  two  or  more  competent  witnesses ; 
and  if  the  witnesses  are  competent  at  the  time  of  attesting, 
their  subsequent  incompetency  shall  not  prevent  the  probate 
thereof."    2  G.  &  H.  555. 

It  will  be  observed,  that  the  above  section  does  not  require 
that  the  witnesses  shall  attest  and  subscribe  the  will  at  the 
request  of  the  testator.  In  that  respect  it  differs  from  the  New 
York  statute,  for  that  in  express  terms  requires  that  the  wit- 
nesses must  attest  and  subscribe  the  will  at  the  request  of  the 
testator,  and  this  should  be  borne  in  mind  when  we  come  to 
consider  some  New  York  cases  placing  a  construction  upon 
such  statute. 

In  Gilbert  v.  Knox,  52  N.  Y.  125,  it  is  said  :  "  Before  a 
will  can  be  admitted  to  probate  it  must  appear  affirmatively 
that  the  statute  has  been  complied  with.  But  a  substantial 
compliance  is  sufficient,  and  although  the  statute  declares  that 
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the  witnesses  must  sign  at  the  request  of  the  testator,  and  that 
he  shall  subscribe  the  will,  or  acknowledge  the  subscription 
in  their  presence,  the  words  of  request  or  acknowledgment  may 
proceed  from  another,  and  will  be  regarded  as  those  of  the 
testator  where  the  circumstances  show  that  he  adopted  them, 
and  that  the  party  using  them  in  his  presence  was  acting  for 
him  with  hid  assent." 

In  Peck  v.  Cary,  27  N.  Y.  9,  the  draughtsman  of  the  will, 
in  the  presence  of  the  testator,  requested  the  witnesses  to  wit- 
ness the  will,  and  they  signed  it,  and  it  was  held  to  have  been 
done  at  the  request  of  the  testator.  Denio,  C.  J.,  said :  "  The 
object  of  the  statute  is  that  an  officious  signing  by  witnesses, 
without  any  privity  with  the  testator,  should  not  be  recognized 
as  sufficient.  Here,  the  agency  of  Morgan"  (the  draughtsman) 
"  being  established  and  known,  the  understanding  of  the  wit- 
nesses that  they  came  forward  and  signed  because  the  testator 
desired  them  to  do  so,  and  the  understanding  of  the  testator 
that  they  came  and  signed  at  his  instance,  was  perfect,  and 
the  privity  which  was  the  purpose  of  the  statute  was  secured." 

In  Rutherford  v.  JRviherford,  1  Denio,  33,  where  the  proof 
of  the  will  became  material,  in  an  action  of  ejectment,  it  was 
assumed  that  the  jury  might  have  found  a  sufficient  request  to 
one  of  the  witnesses,  where  it  was  made  by  the  draughtsman, 
of  the  will  in  the  presence  of  the  testator. 

In  Coffin  v.  Coffin,  23  N.  Y.  9,  it  was  objected  that  one  of 
the  witnesses  signed  without  the  request  of  the  testator.  The 
facts  were,  that  the  witnesses  were  called  into  the  house  and 
ihe  room  where  the  will  had  been  prepared  for  execution,  not 
"by  the  testator,  but  by  a  person  acting  for  him.  One  of  the 
witnesses  inquired  of  the  testator  if  he  wished  him  to  sign  or 
witness  the  paper  as  his  will,  and  he  answered  in  the  affirma- 
tive, and  both  witnesses  then  signed.  This  was  held  a  suffi- 
cient request  to  both.  In  the  opinion  of  the  court,  by  the 
Chief  Justice  (Comstock),  it  is  said :  "  The  statute,  it  is  true, 
declares  that  each  witness  must  sign  on  such  request.  But  the 
manner  and  form  in  which  the  request  must  be  made,  and  the 
evidence  by  which  it  must  be  proved,  are  not  prescribed.    We 
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apprehend  it  is  clear  that  no  precise  form  of  words,  addressed  to 
each  of  the  witnesses  at  the  very  time  of  attestation,  is  required." 

In  Nelson  v.  McGiffert,  3  Barb.  Ch.  158,  the  Chancellor 
said :  "  Not  only  the  witnesses,  but  the  testator  himself,  must 
therefore  have  understood  that  they  were  witnessing  the  execu- 
tion of  the  will,  in  conformity  to  his  desire  and  wish ;  although 
he  may  not  have  said  in  terms, '  I  request  you  and  each  of  you 
to  subscribe  your  names  as  witnesses  to  this  my  will/  If  such 
a  formal  request  was  necessary  to  be  proved,  in  all  cases,  and 
the  witnesses  were  required  to  recollect  the  fact,  so  far  as  to  be 
able  to  swear  to  it  after  any  considerable  lapse  of  tirafe,  not  one 
will  iu  ten  would  be  adjudged  to  be  valid." 

The  case  of  Hayes  v.  West,  37  Ind.  21,  is  much  relied  upon 
by  counsel  for  appellant,  but  we  do  not  think  that  case  goes 
to  the  point  involved  here.  There,  the  real  question  in  dis- 
pute was,  whether  there  had  been  any  execution  of  the  wilL 
The  will  purported  to  have  been  executed  by  the  testator  in 
Cincinnati,  Ohio,  away  from  the  residence  of  the  testator,  and 
to  have  been  attested  and  signed  by  three  witnesses.  All  three 
of  the  attesting  witnesses  were  examined,  each  of  whom  testi- 
fied to  the  acknowledgment  of  the  testator  of  the  execution  of 
the  will  by  him,  and  that  they  signed  it.  as  witnesses,  at  his 
request  and  in  his  presence.  But  it  was  claimed  that  two  of 
such  witnesses  had  been  successfully  impeached.  It  was  held 
that  the  one  witness  who  was  unimpeached  having  testified 
that  he  and  the"  other  attesting  witness  had  subscribed  the  will 
as  such,  in  the  presence  of  the  testator,  and  at  his  request, 
there  was  no  necessity  for  calling  the  other  witnesses,  as  he 
fully  established  the  due  execution  of  the  will.  It  was  not 
pretended  that  the  attesting  witness  had  attested  and  signed 
the  will  at  the  request  of  any  person  other  than  the  testator. 
That  case,  therefore,  cannot  be  relied  upon  as  an  authority  for 
the  point  in  dispute  here. 

The  case  of  Reed  v.  Watson,  27  Ind.  443,  is  also  relied  upon* 
In  that  case,  one  of  the  witnesses  signed  the  will  at  the  request 
of  the  testator,  before  it  was  signed  by  the  testator,  who  took 
it  away  with  him,  and  afterward  he  signed  the  will,  and  then 
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another  witness  signed  it  at  his  request.  It  was  held  that  the 
will  was  not  properly  executed,  because  it  was  necessary  -that 
the  testator  should  have  signed  the  will  before  it  was  attested 
by  the  witnesses.  The  testator  must  sign  his  name  in  the 
presence  of  the  witnesses,  but  if  this  is  not  done,  he  must 
acknowledge  his  signature  in  their  presence.  This  was  not 
done  in  that  case,  and  for  that  reason  the  will  was  held  to  be 
invalid. 

Counsel  for  appellant  draw  a  distinction,  which  is  recog- 
nized by  the  old  authorities,  between  attesting  and  signing  the 
will.  N  But  the  force  of  this  distinction  has  been  greatly  weak- 
ened by  the  recent  decisions  of  this  court,  where  it  was  held 
that  there  was  nothing  in  the  statute  which  requires  that  the 
testator  shall  make  known  to  the  subscribing  witnesses  that 
the  paper  which  they  are  to  subscribe  is  a  will.  Brown  v. 
McAluster,  34  Ind.  375 ;  Turner  v.  Choky  36  Ind.  129. 

It  is  further  insisted  by  counsel  for  appellant,  that  the 
instruction  was  erroneous,  for  the  reason  that  the  court  usurped 
the  functions  of  the  jury  by  assuming  the  existence  of  certain 
facte.  We  do  not  think  the  objection  is  well  founded.  The 
court  but  stated  a  hypothetical  case.  It  amounted  to  this, 
that  if  the  jury  found  certain  facts  to  exist,  then  the  law  aris- 
ing thereon  was  as  stated.  Barker  v.  The  State,  ante,  p.  163. 

It  is  stated,  1  Redf.  Wills,  244,  246,  that  it  is  not  necessary 
that  the  testator  should  actually  see  the  witnesses  attest  and 
sign  the  will,  but  that  it  was  sufficient  if  it  was  done  under 
such  circumstances  that  he  might  have  seen  the  witnesses  attest 
and  sign  the  will. 

We  think  the  second  instruction  jjiven  was  correct,  and  the 
one  asked  by  appellant  was  incorrect. 

The  sixth  instruction  is  as  follows :  "  A  person  competent 
to  make  a  will  may  disinherit  all  of  his  children,  and  bestow 
all  of  his  property  upon  strangers ;  or  he  may  give  his  prop- 
erty to  one  or  more  of  his  children,  and  disinherit  the  others ; 
or  he  may  bequeath  more  of  his  property  to  some  than  to  oth- 
ers of  his  children,  and  the  motive  for  so  doing  cannot  be  ques- 
tioned, and  the  hardships  of  the  case  can  have  no  other  weight 
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farther  than  a  circumstance  tending,  with  other  testimony,  to 
show  the  insanity  of  the  testator.  The  weight  to  be  given  to 
the  fact  that  the  testator  has  made  an  unnatural  disposition  of 
his  property  must  be  determined  from  a  consideration  of  all 
the  circumstances  in  each  case.  If  a  father  disinherits  all  of 
his  children,  who  are  in  needy  circumstances,  and  bestowB  all 
of  his  property  upon  such  of  his  children  as  are  in  affluent  cir- 
cumstances, the  act  appears  harder  and  more  unnatural  than 
it  does  where  the  parent  disposes  of  his  property  and  bestows 
it  upon  his  children  who  are  in  need,  to  the  exclusion  of 
his  children  who  have  been  more  successful  in  accu- 
mulating  wealth.  In  determining  the  true  character  of  the 
will  in  question,  in  reference  to  the  parties  to  this  suit,  it  will 
be  proper  for  you  to  consider  the  pecuniary  circumstances  of 
the  respective  parties  at  the  time  the  will  was  made.  If,  upon 
a  full  consideration  of  all  the  circumstances  connected  with, 
the  making  of  this  will,  you  find  that  the  testator  has  made  a 
rational  and  reasonable  disposition  of  his  property,  no  pre- 
sumption of  unsoundness  of  mind  can  be  drawn  from  the  fact 
that  he  bestowed  a  much  larger  share  of  his  property  upon  the 
defendants  than  upon  the  plaintiff.  It  is  proper  for  the  jury 
to  consider,  in  connection  with  this  part  cf  the  case,  any  declar- 
ation which  may  have  been  made  by  the  testator  prior  to  the 
making  of  the  will,  in  regard  to  the  disposition  he  intended  to 
make  of  his  property.  And  if  it  shall  be  found  that  when  he 
was  in  good  health,  and  free  from  undue  influences,  he  declared 
his  intention  to  dispose  of  his  property  in  the  same  manner  it 
is  disposed  of  by  this  will,  it  is  an  important  fact  to  be  consid- 
ered in  determining  the  validity  of  this  will." 

The  sixth  should  be  considered  in  connection  with  the  seventh, 
eighth,  ninth,  tenth,  eleventh,  twelfth,  and  thirteenth  instruc- 
tions, which  are  as  follows : 

"  7.  Notwithstanding  the  law  presumes  that  every  person 
is  of  sound  mind  until  the  contrary  is  proven,  yet  when 
unsoundness  of  mind  has  once  been  established,  the  presump- 
tion is  that  the  state  of  unsoundness  exists  or  continues  until 
the  contrary  is  shown.    The  material  inquiry  for  the  jury 
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should  be  in  all  cases,  whether  at  the  very  time  the  will  was 
executed  the  testator  was  of  sound  mind.  If  the  testator  was 
of  sound  mind  at  the  time  he  executed  his  will,  it  is  immate- 
rial what  the  condition  of  his  mind  was  either  before  or  after 
that  time. 

"  8.  While  the  law  does  not  undertake  to  measure  a  per- 
son's intellect,  and  define  the  exact  quantity  of  mind  and  mem- 
ory which  a  testator  shall  possess  to  authorize  him  to  make  a 
valid  will,  yet  it  does  require  him  to  possess  mind  to  know  the 
extent  and  value  of  his  property,  the  number  and  names  of  the 
persons  who  are  the  natural  objects  of  his  bounty,  their  deserts 
with  reference  to  their  conduct  and  treatment  toward  him, 
their  capacity  and  necessity,  and  that  he  shall  have  sufficient 
active  memory  to  retain  all  these  facts  in  his  mind  long  enough 
to  have  his  will  prepared  and  executed ;  if  he  has  sufficient 
mind  and  memory  to  do  this,  the  law  holds  that  he  has  testa- 
mentary capacity ;  and  even  if  this  amount  of  mental  capacity 
is  somewhat  obscured  or  clouded,  still  the  will  may  be  sus- 
tained. 

"  9.  To  enable  a  person  to  make  a  valid  will,  it  is  not 
requisite  that  he  shall  be  in  the  full  possession  of  his  reason- 
ing powers,  and  of  an  unimpaired  memory.  Few,  if  any,  per- 
sons are  in  the  full  possession  of  their  reasoning  faculties 
when  enfeebled  by  age  or  prostrated  by  disease.  A  large 
majority  of  wills  are  made  when  the  testator  is  upon  his  death- 
bed, and  when  the  mind  and  body  are  more  or  less  affected 
by  disease  an£  suffering ;  nevertheless,  a  person  prostrated  by 
disease  is  capable  of  making  a  valid  will,  if  at  the  time  of  its 
execution  he  has  mind  sufficient  to  know  and  understand  the 
business  in  which  he  is  engaged. 

"  10.  In  a  proceeding  to  contest  the  will  of  a  testator  on 
account  of  the  unsoundness -of  his  mind  at  the  time  of  its  exe- 
cution, all  the  law  requires  of  the  person  questioning  its  validity 
is,  to  show  the  unsoundness  of  the  testator's  mind  at  that  time. 
It  is  not  incumbent  upon  him  to  show  that  the  testator  did 
not  possess  sufficient  disposing  memory  to  make  a  will.  When 
unsoundness  of  mind  has  been  established,  the  burthen  of 
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showing  sufficient  mind  and  memory  when  the  will  was  exe- 
cuted rests  with  the  defendants. 

"  11.  If,  from  disease  or  the  effects  of  medicines  admin* 
istered  to  him,  the  mind  or  memory  of  the  testator  had  become 
so  impaired  or  clouded  that  he  did  not  fully  know  or  under- 
stand what  he  was  doing  when  he  executed  it,  he  was,  for  all 
the  purposes  of  this  will,  a  person  of  unsound  mind  and  inca- 
pable of  making  it. 

"  12.  Notwithstanding  the  testator,  either  from  effects  of 
the  disease  or  from  medicine  administered,  or  from  both  com- 
bined, would,  when  left  to  himself,  fall  away  into  a  state  of 
stupor  or  sleep,  yet,  when  fully  aroused,  he  was  capable  of 
recollecting  and  remembering  the  extent  and  value  of  his 
property,  the  number  and  names  of  his  children,  his  obliga- 
tions to  each  one  of  them,  the  amount  he  had  given  them,  and 
the  wants  and  necessities  of  each  of  them,  and  the  will  was 
read  over  to  him,  or  its  contents  made  known  to  him,  and  exe- 
cuted by  him  when  fully  aroused  from  such  state  of  stupor  or 
sleep,  and  when  in  possession  of  the  degree  of  mental  capacity 
just  stated,  he  was  at  the  time  capable  of  making  a  valid 
will. 

"  13.  An  insane  delusion  exists  when  a  person  imagines 
that  a  certain  state  of  facts  exists  which  have  no  existence  at 
all,  except  in  the  imagination  of  the  party,  and  which  false 
impression  cannot  be  removed  from  such  person's  mind  by  any 
amount  of  reasoning  and  argument.  A  will  which  is  the  off- 
spring, or  is  executed  under  the  influence,  of  such  a  delusion 
would  be  invalid.  If,  however,  the  facts  do  really  exist  as  is 
supposed,  and  the  person  is  not  deceived  in  regard  to  their 
existence,  no  delusion  exists,  and  a  will  executed  under  such 
influence  would  be  valid.  If  there  is  no  deception,  there  is 
no  delusion." 

The  first  objection  urged  to  the  sixth  instruction  is,  that  it 
assumes  the  existence  of  the  facts  that  are  used  by  way  of 
illustration,  and  that  such  facts  were  not  shown  to  exist  by  the 
testimony.  The  court  did  not  assume  that  the  matters  that 
were  stated  to  illustrate  the  law  had  been  proved  on  the  trial. 
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It  appears  from  the  will  that  the  testator  devised  all  of  his  real 
estate,  growing  crops,  and  farming  implements  to  his  son 
Christopher  and  his  daughter  Rachael,  and  that  his  money  was 
equally  divided  between  them  and  his  son  Alfred,  the  contest- 
ant below  and  appellant  here.  It  is  obvious  that  an  unequal 
division  was  made  by  the  will.  But  there  was  evidence  as  to 
the  advancements  made  by  the  testator  to  Alfred,  sixteen 
years  before  the  execution  of  the  will,  when  he  was  about 
removing  to  the  State  of  Missouri.  There  was  also  evidence 
tending  to  show  that  Alfred  was  worth  more  than  the  whole 
estate  devised  by  the  testator.  The  instruction  was  not 
impertinent,  but  had  a  bearing  upon  the  case  made  by  the  evi- 
dence. 

It  is,  in  the  second  place,  objected  that  the  instruction  was 
erroneous,  for  the  reason  that  the  court  charged  the  jury  that 
it  was  important  for  them  to  take  into  consideration  the  decla- 
rations of  the  testator  as  to  his  intention,  in  considering  the 
validity  of  the  will.  It  is  conceded  by  counsel  that  the 
instruction  would  have  been  correct,  in  this  particular,  if  the 
court  had  said,  "  in  determining  whether  the  testator  was,  at  the 
time  of  making  the  will,  sane  or  insane."  We  are  referred  to 
Hayes  v.  West,  37  Ind.  21,  where  it  was  held  that  previous 
declarations  were  admissible  upon  the 'question  of  mental 
capacity,  but  not  upon  the  question  of  undue  influence.  We 
are  satisfied  with  the  ruling  in  that  case,  but  we  do  not  think 
the  jury  could  have  been  misled  by  the  instruction  in  question. 
As  we  have  seen,  three  causes  were  assigned  for  setting  aside 
the  will : 

1.  Undue  execution. 

2.  Insanity  of  the  testator. 

3.  Undue  influence. 

The  second  instruction  related  to  the  execution  of  the  will. 
The  third,  fourth,  and  fifth  instructions  are  not  in  the  record. 
The  sixth,  seventh,  eighth,  ninth,  tenth,  eleventh,  twelfth,  and 
thirteenth  related  to  the  question  of  soundness  of  mind.  As 
will  hereafter  appear,  the  fourteenth,  fifteenth,  sixteenth,  and 
Vol.  XLVIIL— 33 
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seventeenth  instructions  relate  to  the  question  of  undue  influ- 
ence. We  think,  from  the  connection,  the  jury  must  have 
understood  the  court  as  referring  to  the  question  of  sanity 
when  he  6poke  of  the  validity  of  the  will. 

The  principal  objection  to  the  eighth  instruction  is  based 
upon  the  last  sentence,  which  reads,  "  And  even  though  this 
amount  of  mental  capacity  is  somewhat  obscured  or  clouded, 
yet  the  will  may  be  sustained." 

In  Moore  v.  Moore,  2  Bradford,  261,  S.  O.,  Redfield's 
American  Cases  upon  the  Law  of  Wills,  1 82,  it  was  held  that 
testamentary  capacity  is  consistent,  especially  in  very  aged 
persons,  with  a  great  degree  of  mental  infirmity,  and  some 
degree  of  mental  perversion  or  aberration,  at  times,  provided 
there  is  satisfactory  proof  that  the  testator,  at  the  time  of  the 
execution  of  his  will,  really  did  comprehend  its  import  and 
scope,  and  was  not  under  the  control  of  any  improper  or  undue 
influence,  or  of  any  deception  or  delusion. 

In  Morris  v.  Stokes,  21  Ga.  552,  S.  C,  Redf.  Amer.  Cases 
upon  the  Law  of  Wills,  200,  it  was  said : 

"  Respecting  the  sanity  of  the  testator,  the  court  charged 
that,  '  be  the  testator  wise  or  unwise,  yet  he  was  capable  of 
willing  his  property  unless  totally  deprived  of  reason.'  It  is 
complained  that  the  rule  thus  stated,  as  to  the  standard  or 
measure  of  testamentary  capacity,  is  wrong.  We  are  not  pre- 
pared to  say  that  even  this  language  is  too  strong.  The  Eng- 
lish courts  say  upon  this  subject,  '  Courts  will  not  measure 
the  degree  of  understanding,  and  say  that  a  weak  man,  pro- 
vided he  is  out  of  the  reach  of  a  commission,  may  not  give 
as  well  as  a  wise  man/  and  case  upon  case  can  be  cited  which 
go  to  the  extent  of  deciding  that  unless  the  failure  of  under- 
standing  be  quite  total,  reaching  to  the  testator's  forgetfulness 
of  his  immediate  family  and  property,  he  is  not  disqualified 
from  making  a  will.  The  weak  have  the  same  rights  with  the 
prudent  and  strong-minded,  to  dispose  of  their  property ;  and 
if  imbecility,  and  not  a  total  absence  or  perversion  of  mind, 
should  constitute  inability  to  act,  it  is  impossible  to  draw  any 
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clear  line  of  demarcation— one  which  would  be  practically 
available." 

It  is  objected  to  the  ninth  instruction,  that  the  court  stated 
to  the  jury,  as  matter  of  law,  a  very  doubtful  statistical  feet, 
that  is  to  say,  "  that  a  large  majority  of  wills  are  made  when 
the  testator  is  on  his  death-bed,  and  when  the  mind  and  body 
are  more  or  less  affected  by  disease  and  suffering."  It  is  con- 
tended that  the  above  language  was  well  calculated  to  impress 
the  minds  of  the  jury  with  the  conviction  that  the  fact  that 
-the  testator  was  in  that  condition,  when  the  will  in  question 
was  made,  rather  tended  to  sustain  than  invalidate  the  will. 
Such  might  have  been  the  impression  if  the  instruction  had 
terminated  with  the  language  quoted,  but  the  court  added, 
" Nevertheless,  a  person  prostrated  by  disease  is  capable  of 
making  a  valid  will,  if  at  the  time  of  its  execution  he  has  mind 
sufficient  to  know  and  understand  the  business  in  which  he  is 
engaged."  We  have  no  means  of  knowing  whether  the  state- 
ment that  a  majority  of  wills  are  made  when  the  testator  is 
upon  his  death-bed  is  true  as  matter  of  fact,  but  we  know,  and 
the  jury  doubtless  knew,  from  their  experience  and  observa- 
tion, that  a  large  number  of  wills  were  made  by  testators  when 
upon  their  death-beds,  and  as  the  court  charged  them  that  to 
render  a  will  valid  when  executed  under  such  circumstances, 
the  testator  must  have  mind  to  know  and  understand  the  busi- 
ness in  which  he  was  engaged,  we  do  not  think  the  use  of  the 
word  "majority"  misled  the  jury,  to  the  prejudice  of  the 
appellant.  Considering  together  all  the  instructions  bearing 
upon  the  question  of  soundness  of  mind,  we  think  they  very 
correctly  stated  the  law.  There  are  matters  which  should 
have  been  omitted,  but  we  do  not  think  they  injuriously 
affected  appellant,  or  rendered  the  instructions  erroneous. 

The  fourteenth,  fifteenth,  sixteenth,  and  seventeenth  instruc- 
tions relate  to  the  question  of  undue  influence,  and  will  be 
presented  and  considered  together,  and  they  are  as  follows : 

"  14.  The  plaintiff  has  alleged  that  the  execution  of  the  will 
in  controversy  was  procured  by  the  undue  influence  of  the 
-defendants,  exerted  and  exercised  over  the  mind  and  memory 
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of  the  testator  at  the  time  of  the  execution  of  the  will.  If 
the  execution  of  this  will  was  procured  by  such  means,  it  is 
void.  The  burthea  of  proving  that  its  execution  was  thus 
procured  is  upon  the  plaintiff  in  this  action.  In  determining 
whether  this  will  was  procured  to  be  executed  by  the  undue 
influence  of  these  defendants,  or  any  of  them,  exercised  over 
the  mind  of  the  testator,  it  must  be  borne  in  mind  that  those 
influences  which  arise  from  the  social  and  family  relations, 
from  kind  treatment,  and  faithful  services,  are  not  undue  or 
unlawful.  The  influence  of  the  husband  over  the  wife,  or  of 
the  wife  over  the  husband,  of  the  parent  over  the  children, 
and  of  the  children  over  the  parents,  are  legitimate  influences. 
Such  influences  should  always  exist  and  be  encouraged,  should 
operate  at  all  times  and  upon  all  subjects,  and  never  should 
be  confounded  with  positive  dictation  and  control  exercised 
over  the  mind  of  the  testator. 

"  15.  Consequently,  every  influence  brought  to  bear  upon 
the  mind  and  will  of  a  testator  to  induce  him  to  make  a  will 
of  a  certain  description,  and  to  bequeath  his  property  to  a 
particular  person,  is  not  undue  influence  which  will  vitiate 
a  will.  One  person  has  a  right  by  fair  persuasion  and  argu- 
ments to  induce  another  person  to  make  even  a  will  in  his 
behalf,  and  a  will  induced  and  executed  under  such  influences 
will  not  be  invalid.  To  invalidate  a  will,  the  influence  must 
be  such  as  amounts  to  force  and  destroys  the  free  agency  of 
the  testator.  This  may  be  accomplished  by  persuasions,  impor- 
tunities, force,  threats,  or  coercion  of  such  character  and 
degree  that  they  can  not  be  resisted.  The  testator  must  be  a 
free  agent,  by  which  is  meant  that  he  has  the  power  to  do  or 
not  to  do  a  given  act,  if  he  has  the  will;  consequently,  neither 
advice,  arguments,  nor  persuasions  will  vitiate  a  will  if  freely 
made,  although  such  will  might  not  have  been  made  but  for 
such  advice  and  persuasion.  Upon  the  same  principle,  Christo- 
pher Bundy  had  a  right  to  advise  his  father  to  make  a  will, 
and  to  make  it  in  his  own  favor,  and  he  had  the  right  to  use 
fair  arguments  and  modest  persyasions  to  induce  him  to  make 
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such  a  will.  No  influence  is  undue  or  unlawful  which  does 
not  essentially  interfere  with  the  free  agency  of  the  testator. 

"  16.  No  legal  presumption  of  undue  influence  can  arise  from 
the  fact  that  the  testator  was  on  his  death-bed,  and  surrounded 
by  these  two  defendants,  who  are  principally  benefited  by  the 
will,  while  the  plaintiff  was  absent.  It  was  the  duty  of  both 
these  defendants  to  be  present  and  administer  to  the  wants 
and  comforts  of  their  father  during  his  last  hours,  and  the  fact 
that  they  were  there  is  no  reason  that  the  will  should  be  set 
aside.  Before  any  presumption  of  undue  influence  can  arise 
•against  these  defendants,  it  must  be  shown  that  the  will  was 
the  offspring  of  improper  influences,  and  that  these  influences 
proceeded  from  these  defendants.  That  the  exercise  of  such  an 
influence  at  that  time  would  have  been  a  fraud,  can  never  be 
presumed,  but  must  be  proved. 

il  17.  I  have  informed  you  that  no  legal  presumption  of 
undue  influence  arises  from  the  fact  that  the  testator  was 
prostrated  by  disease,  and  that  these  defendants  who  are  prin- 
cipally benefited  by  the  provisions  of  the  will,  were  near  him 
and  were  his  principal  attendants,  and  the  plaintiff  was  absent, 
even  if  its  provisions  are  deemed  unnatural  or  harsh.  But  if 
the  other  testimony  in  the  case  indicates  that  the  will  was  pro- 
cured by  undue  influence  on  the  part  of  some  one,  it  is  incum- 
bent upon  these  defendants  to  remove  any  suspicions  which 
may  arise  against  them,  and  on  failure  to  do  so  the  jury  may 
infer  undue  influence  on  their  part,  but  they  are  not  bound  to 
indulge  such  a  presumption." 

The  objection  urged  to  the  fourteenth  instruction  is,  that  it 
does  not  define  the  kind  or  degree  of  influence  which  is  legit- 
imate. It  is  argued  that  the  court  should  have  qualified  the 
word  influence  by  the  use  of  the  words  "  fair  and  reasonable." 
"We  think  the  fourteenth  and  fifteenth  instructions,  when  taken 
together,  conveyed  to  the  minds  of  the  jury  the  meaning  that 
the  influences  which  were  described  as  legitimate,  in  the  four- 
teenth instruction,  were  ''fair  and  reasonable "  influences. 
This  is  made  to  appear  in  two  ways.  In  the  last  clause  of  the 
fourteenth  instruction,  the  jury  were  told  that  the  influences 
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which  were  legitimate  "  should  never  be  confounded  with  posi- 
tive dictation  and  control  exercised  over  the  mind  of  the  tes- 
tator." If  the  influences  6poken  of  did  not  amount  to  positive 
dictation  and  control,  then  they  must  have  been  "  fair  and 
reasonable."  In  the  fifteenth  instruction,  the  jury  were  told 
that  a  person  had  the  right  by  fair  persuasion  and  arguments 
to  induce  another  person  to  even  make  a  will  in  his  own 
behalf 

The  objection  urged  to  the  fifteenth  instruction  is,  that  the 
jury  understood  therefrom  that  the  only  influences  which 
would  invalidate  a  will  must  amount  to  force  and  destroy  the 
free  agency  of  the  testator.  The  language  complained  of  is 
explained  and  qualified  by  the  very  next  sentence,  wherein  the 
court  says :  "  This  may  be  accomplished  by  persuasions, 
importunities,  force,  threats,  or  coercion,  of  such  character  and 
degree  that  they  can  not  be  resisted." 

It  is  contended  by  counsel  for  appellant  that  the  sixteenth 
instruction  was  erroneous,  for  the  reason  that  the  facts  recited 
in  the  first  sentence  of  it  did  create  a  legal  presumption  of 
undue  influence  against  the  appellees.  We  think  the  instruc- 
tion was  right.  See  the  numerous  cases  relating  to  undue 
influence,  collected  by  Bedfieid  in  his  American  Cases  upon  the 
Law  of  Wills. 

The  nineteenth  instruction  is  as  follows : 

"  In  weighing  the  testimony  of  witnesses,  the  jury  should 
consider  their  capacity  to  understand  the  facts  about  which 
they  testify,  their  opportunity  of  knowing  the  mental  condi- 
tion of  the  testator  at  the  time  the  will  was  executed,  and 
their  integrity,  bias,  and  interest  in  the  event  of  the  suit. 
The  opinion  of  witnesses  who  are  not  experts  upon  the  sound- 
ness or  unsoundness  of  the  mind  of  the  testator  is  of  value 
only  to  the  extent  to  which  the  facts  to  which  they  testify  tend 
to  show  soundness  or  unsoundness  of  mind.  And  the  opinion 
of  medical  witnesses  who  have  never  had  any  personal 
acquaintance  with  the  testator,  but  base  their  opinion  upon  a 
supposed  case  put  to  them  by  counsel,  is  of  but  little  value. 
The  testimony  of  the  testator's  neighbors,  who  have  long  been 
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acquainted  with  him  and  have  had  frequent  intercourse  with 
him,  is  more  valuable  and  reliable  than  that  of  such  experts." 
In  Rush  v.  Megee,  36  Ind.  69,  this  court  very  fully  approved 
of  an  instruction  in  which  this  language  was  used :  "  The 
opinion  of  a  witness,  whose  attention  has  been  particularly 
called  to  the  testator,  who  was  familiarly  acquainted  with  him, 
who  had  frequent  opportunities  of  observing  him  and  the 
operations  of  his  mind,  is  entitled  to  greater  weight  than  that  of 
a  witness  of  equal  sagacity  whose  opportunities  of  forming  an 
opinion  were  more  limited.  The  facts  upon  which  the  opinions  of 
such  witnesses  are  based  have  been  given  you,  and  you  should 
weigh  the  opinion  expressed  by  the  facts  given.  The  opinions 
of  subscribing  witnesses  to  the  will  should  also  be  considered. 
The  opinions  of  medical  men,  scientific  men,  commonly  called 
experts,  are  also  to  be  weighed  by  you.  You  are  to  determine 
the  weight  properly  to  be  attached  to  the  opinion  of  such  wit- 
nesses. You  are  to  consider  their  experience,  the  extent  of  their 
study  and  practice  in  relation  to  such  matters,  the  reasonable- 
ness or  unreasonableness  of  the  opinions  they  have  expressed,  and 
whatever  of  interest  they  may  have  or  manifest  in  regard  to  the 
case.  You  should  consider  also  whether  the  testimony  of  such 
witnesses  is  partisan  in  its  character,  warped,  or  biased  by 
any  leanings  for  or  against  any  of  the  parties.  You  should 
consider  the  circumstances  under  which  they  testify ;  and,  in 
short,  you  should  scan  all  the  evidence  closely,  to  the  end  that 
you  may  give  to  every  part  of  it  its  proper  weight,  neither  less 


nor  more." 


We  do  not  find  it  necessary  to  decide  whether  the  court 
below  had  the  right  to  say  to  the  jury,  that  the  opinion  of 
medical  witnesses  who  have  never  had  any  personal  acquaint- 
ance with  the  testator,  but  base  their  opinions  upon  a  sup- 
posed case  put  to  them  by  counsel,  is  of  but  little  value, 
because  we  do  not  think  the  appellant  was  injured  by  such 
instruction,  or  has  any  right  to  complain  of  it.  The  only  med- 
ical witness  examined  upon  the  trial,  who  was  not  personally 
acquainted  with  the  testator,  was  Dr.  C.  L.  Paynter,  who  was 
called  by,  and  testified  strongly  in  favor  of,  the  appellees.    If 
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the  appellees  were  complaining  of  such  instruction,  a  quite 
different  question  would  be  presented. 

It  was  also  assigned  as  a  reason  for  a  new  trial,  that  the 
verdict  was  contrary  to,  and  not  supported  by,  the  evidence. 

We  have  carefully  read  and  duly  weighed  all  the  evidence, 
and  so  far  as  the  questions  of  the  unsoundness  of  the  mind  of 
the  testator,  and  undue  influence  on  the  part  of  the  appellees, 
are  concerned,  we  think  the  verdict  was  not  only  right,  but 
imperatively  required  by  the  evidence.  There  was  very  little 
evidence  tending  to  establish  either  unsoundness  of  mind  or 
undue  influence. 

William  R.  McKnight,  the  draughtsman  of  the  will  and 
the  executor  under  it,  gave  a  very  intelligent  and  succinct 
statement  of  the  manner  and  the  circumstances  under  which 
the  will  and  the  codicil  were  executed.  There  were  four 
attesting  witnesses,  who  gave,  in  substance,  the  same  evidence. 
The  evidence  of  Mr.  McKnight  was  as  follows : 

"  William  N.  Durbin  came  after  me  on  Sunday  morning 
before  the  old  man  Bundy  died,  and  told  me  that  the  old  man 
Bundy  wanted  me  to  come  over  and  write  his  will ;  I  took 
Willis  Fatlock  along  with  me ;  I  said  we  would  need  a  wit- 
ness ;  when  we  got  there  Dr.  Burge  was  there ;  the  doctor  said 
the  old  man  was  very  bad  off,  but  said  he  was  sensible ;  I  took 
a  seat  by  the  fire ;  sat  there  a  few  minutes,  and  then  went  to 
the  old  man's  bed,  and  said,  i  Uncle  Christopher,  how  are  you?' 
He  said,  i  Poorly/  He  said, '  Billy,  I  want  you  to  write  my 
will ;  I  want  to  tell  you  the  state  of  my  affairs/  The  old  man 
said  he  wanted  to  give  Christopher  the  home  place,  and  the 
other  place  to  his  daughter  Rachael.  '  I  want  to  give  Frank 
Bundy  one  dollar/  he  said,  earnestly ; '  Frank  is  not  Jim's 
child.'  And  he  also  talked  about  Wagoners ;  and  Louis  Wag- 
oner one  dollar,  and  to  James'  widow  one  dollar,  to  cut  them 
off.  I  then  began  to  write,  and  hurried  to  get  through  before 
the  old  man's  fever  came  on.  When  I  came  to  the  personal 
property  and  money,  I  said, '  Uncle  Christopher/what  do  you 
want  to  do  with  your  money  ?'  At  first  he  did  not  answer ;  I 
asked  him  again,  and  he  said,  '  I  expect  that  Alfred  would 
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like  to  have  my  money,  but  I  want  to  keep  it  myself,  if  I  get 
well/  I  then  explained  to  him  that,  if  he  got  well,  what  we 
were  doing  would  amount  to  nothing ;  I  then  asked  him  if  we 
should  give  his  money  to  Alfred,  to  Rachael,  or  to  Christo- 
pher, or  shall  we  divide  it  equally  ?  He  said, '  Divide  it  equally  f 
I  am  not  positive  whether  this  conversation  took  place  before 
I  commenced  to  write  the  will,  or  during  the  time  I  was  writ- 
ing it ;  I  finished  it  up,  and  read  it  to  the  old  man,  and  he 
said  it  was  all  right ;  he  then  signed  it,  and  Dr.  Burge  held 
the  pen  ;  the  old  man  took  hold  of  it  and  made  his  mark ;  I 
then  asked  the  witnesses  to  sign  it ;  they  signed  it  at  the  table 
which  was  in  the  same  room ;  he  might  have  heard  me  ask 
the  witnesses,  and  could  have  seen  them  put  their  names  to 
the  will ;  I  asked  him  who  he  wanted  to  settle  his  business ; 
he  looked  up  and  said,  '  Billy,  I  always  wanted  you  to  do 
that ;'  after  the  will  was  signed,  somebody  mentioned  that  the 
old  man  wanted  a  provision  made  in  the  will  about  his  tomb- 
stone ;  I  thought  it  would  be  better  to  write  it  over,  as  in  the 
one  I  had  written  I  had  left  out  some  words,  and  did  not 
want  to  interline  it,  and  requested  Dr.  Burge  to  copy  the  one 
I  had  written  and  was  signed,  as  he  could  write  a  better  hand 
than  I  could,  and  I  told  him  to  put  in  the  provision  about  the 
tombstone,  as  the  old  man  had  told  me ;  and  Dr.  Burge  copied 
the  one  I  had  written,  and  he  put  in  the  provision  about  the 
tombstone ;  Dr.  Burge  then  read  it  to  the  old  man,  and  he 
said, '  It  is  all  right/  and  signed  it  as  he  did  the  first  one;  I 
again  requested  the  witnesses  to  sign  it,  which  they  did  at  the 
same  table ;  I  do  not  know  that  the  old  man  heard  me  ask 
them  to  sign  it ;  I  think  he  was  awake  and  could  have  heard 
me,  and  could  have  seen  the  witnesses  sign  their  names  to  the 
will  if  he  had  looked  ;  I  do  not  know  whether  he  was  look- 
ing or  not.  When  it  was  signed  by  the  witnesses,  I  folded  it 
up,  put  it  in  my  pocket,  and  took  it  home  with  me.  I  went 
back  to  the  old  man's  on  Monday  morning ;  I  went  to  the 
old  man's  bed ;  he  said  he  wanted  to  talk  to  me  about  his 
af&irs ;  he  said  Vanmeter  owed  him  five  dollars,  and  Ner 
Cameron  owed  him  some,  and  Rachael  said  she  owed  him 
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thirty  dollars.  The  old  man  said, '  You  are  wrong ;'  and  then 
he  calculated  the  items,  and  found  the  amount  was  even  thirty 
dollars ;  and  Christopher  said, '  I  owe  you  twenty  dollars/ 
The  old  man  said  he  wanted  Christopher  to  have  the  farming 
utensils.  Rachael  was  there,  and  asked  her  father  if  she  must 
return  what  he  had  given  her ;  he  said, '  No.'  He  then  Baid, 
'  I  intended  the  growing  wheat  to  go  with  the  land/  I  told 
him  in  that  conversation  I  thought  that  these  provisions  ought 
to  be  in  the  will,  and  that  the  growing  crop  would  not  go 
with  the  land  unless  it  was  put  in.  I  did  not  have  the  will 
with  me  then.  This  is  the  substance  of  the  conversation  I  had 
with  the  old  man  on  Monday  morning.  I  then  went  home,  and 
returned  that  night  and  took  the  will  with  me ;  after  I  got 
there  we  sent  for  Dr.  Burge  to  come  and  write  a  codicil  to 
the  old  man's  will ;  I  asked  the  old  man  if  he  remembered 
the  conversation  I  had  with  him  in  the  morning.  He  said, 
'  Yes/  I  repeated  it  to  him,  and  told  him  I  thought  it  ought 
to  be  added  to  the  will.  He  said, i  All  right/  When  Dr.  Burge 
came,  I  got  him  to  write  the  codicil ;  after  the  codicil  was  written, 
the  doctor  read  it  over  to  the  old  man,  and  he  said  it  was  all 
right ;  the  doctor  then  signed  the  old  man's  name,  and  the  old 
man  made  his  mark ;  I  did  not  see  him  take  hold  of  the  pen, 
for  some  one  stepped  between  me  and  him  just  at  that  time ; 
it  was  then  signed  by  the  witnesses,  at  my  request ;  the  wit- 
nesses then  signed  it  at  the  bureau  which  was  in  the  same 
room,  and  where  the  old  man  could  have  seen  them." 

We  think  it  plainly  and  unmistakably  appears  from  the 
foregoing  statement,  that  the  subscribing  witnesses  attested  and 
signed  the  will  with  the  knowledge,  consent,  and  procurement 
of  the  testator.  There  was  nothing  clandestine  or  secret  about 
the  matter.  The  testator  gave  his  directions  about  his  will,  in 
the  presence  and  hearing  of  all  who  were  present  in  the  room* 
It  was  written  and  read  over  to  the  testator  in  the  presence 
and  hearing  of  all  who  were  in  the  room.  The  request  of  the 
scrivener  to  the  witnesses  was  publicly  made  in  the  room,  and 
in  a  tone  of  voice  loud  enough  for  the  testator  and  all  others 
in  the  room  to  hear.    The  witnesses  subscribed  their  names 
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within  six  feet  of  the  testator,  and  in  full  view  of  him. 
Besides,  the  will  was  executed  twice  on  Sunday,  and  the  cod- 
icil was  talked  over  on  Monday  morning,  and  was  added  Mon- 
day. The  witnesses  having  attested  and  signed  the  will  twice, 
and  the  codicil  once,  greatly  increases  the  probabilities  that 
the  testator  was  conscious  of  all  that  took  place.  He  might 
have  heard  the  request  of  the  scrivener  who  was  confessedly 
acting  for  and  on  behalf  of  the  testator,  and  it  will  be  pre* 
sumed,  in  the  absence  of  any  showing  to  the  contrary,  that  he 
did  hear  and  assented  thereto.  He  might  have  seen  the  wit- 
nesses when  they  attested  and  signed  the  will.  This  is  suffi- 
cient, although^  in  fact,  he  did  not  see  them.  The  facts  proved 
very  clearly  bring  the  case  within  the  rule  laid  down  in  Gil- 
bert v.  Knox,  52  N.  Y.  125. 

We  think  the  case  was  correctly  decided  on  its  merits,  and 
ihat  no  such  error  has  intervened  L  would  justify  us  m  revers- 
ing  the  judgment. 

The  judgment  is  affirmed,  with  costs. 


Woolery  et  al.  v.  Woolery  et  al. 

Will — Real  Estate  Devised,  and  Afterward  Conveyed,  and  Again  Acquired  By 
the  Testator. — In  1853,  A.,  by  his  will,  devised  certain  real  estate  to  his 
two  sons,  B.  and  C.  In  1858,  he  and  his  wife  conveyed  the  same  real 
estate  to  his  son  B.  who  at  the  same  time  made  his  bond  for  the  support 
of  A.  and  wife  during  their  lives.  On  some  misunderstanding  arising, 
in  1859,  B.  reconveyed  the  real  estate  to  A.,  and  the  latter  surren- 
dered to  B.  the  bond  for  the  support  of  himself  and  wife.  There  was 
no  republication  of  the  will  of  A.  after  the  reconveyance  to  him  of  the  real 
estate.    A.  died  in  1866,  and  the  will  was  thereafter  probated. 

JSdd  (Wobden,  J.,  dissenting),  that  the  reconveyance  of  the  real  estate  to 
the  testator  left  the  title  in  him  at  the  time  of  his  death*  as  it  was  when 
the  will  was  made,  and  restored  the  operative  power  of  the  will  over  the 
subject-matter ;  and  no  revoking  act,  according  to  the  statute,  having  been 
performed  by  the  testator,  and  the  will  not  being  revoked  by  necessary 
implication  at  or  before  the  death  of  A.,  it  was  still  in  force. 
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From  the  Lawrence  Circuit  Court, 

8.  H.  Buskirk,  N.  F.  Malott,  and  T.R.  Cobb,  for  appellants. 
A.  B.  Carltbn,  for  appellees. 

Biddle,  J. — Suit  for  the  partition  of  lands.  The  proceed- 
ings, which,  from  the  points  raised,  we  need  not  notice  at  length, 
resulted  in  a  partition  of  the  lands,  setting  off  to  the  appellees 
each  one-third  part,  and  dividing  the  remaining  third  in 
various  proportions  amongst  the  appellants. 

All  the  parties  claim  under  Jacob  Woolery,  their  common 
ancestor,  who  died  seized  of  the  lands.  The  appellants  claim 
by  descent,  the  appellees  by  will.  Joseph  Woolery  claims  by 
will  directly  to  himself,  Emily  Woolery  claims  by  will  to 
Jacob  Woolery,  Jr.,  of  whom  she  is  the  daughter  and  sole 
heir.  There  was  some  question  about  advancements  made  by 
Jacob  Woolery,  Sr.,  to  the  appellants,  which  need  not  be 
noticed ;  and  also  some  conflicting  evidence  touching  alleged 
fraudulent  conduct  of  Joseph  Woolery,  in  endeavoring  to  pre- 
vent the  revocation  of  the  will  made  by  Jacob  Woolery,  Sr., 
tinder  which  Joseph  claims;  but  the  jury  did  not  find  the 
fraud  established,  and,  with  the  evidence  all  before  us,  we 
agree  with  the  verdict.  Points  are  also  made  against  certain 
instructions  given  to  the  jury,  and  certain  other  instructions 
refused  and  modified  by  the  court ;  but  as  the  sole  question  in  the 
case  turns  upon  the  revocation  or  non-revocation  of  the  will 
of  Jacob  Woolery,  Sr.,  devising  the  lands  in  controversy,  we 
think  there  is  no  available  error  in  the  instructions. 

The  important  facts  of  the  case  are  as  follows :  On  the  2d 
day  of  November,  1853,  Jacob  Woolery,  Sr.,  made  his  will. 
Amongst  other  bequests,  he  bequeathed  to  his  two  sons,  Joseph 
Woolery  and  Jacob  Woolery,  Jr.,  the  farm  he  then  lived  upon, 
which  was  composed  of  the  lands  in  controversy.  On  the  23d 
day  of  January,  1858,  Jacob  Woolery,  Sr.,  joined  by  Hannah 
Woolery,  his  wife,  conveyed  the  same  lands  to  Joseph  Wool- 
ery, the  devisee,  who  at  the  same  time  executed  his  bond  for 
the  support  of  the  said  Jacob  and  Hannah  Woolery,  who  were 
his  parents,  during  their  lives.  On  the  28th  day  of  October, 
1859,  some  misunderstanding  or  dissatisfaction  having  occurred 


NOVEMBER  TERM,  1874.  525 


Wooleiy  et  aL  v.  Woolery  et  aL 


between  the  parties,  Joseph  Woolery  reconveyed  the  same 
lands  to  Jacob  Woolery,  Sr.,  who  surrendered  the  bond  given 
by  Joseph  for  the  support  of  the  said  Jacob  and  Hannah 
Woolery.  There  was  no  republication  of  the  will  by  Jacob 
Woolery,  Sr.,  after  the  reconveyance  of  the  lands  to  him  by 
Joseph  Woolery.  Jacob  Woolery,  Sr.,  died  seized  of  the 
lands  in  controversy,  under  the  reconveyance  made  by  Joseph 
Woolery.  On  the  5th  day  of  December,  1866,  after  the  death 
of  Jacob  Woolery,  Sr.,  the  will  was  duly  admitted  to  probate. 

There  was  other  evidence  admitted  on  the  trial,  tending  to 
show  that  a  certain  paper  was  burned  in  the  presence  of  Jacob 
Woolery,  Sr.,  which  he  might  have  supposed  was  the  will ; 
and  of  his  conversations  tending  to  show  that  he  thought  the 
will  was  burned,  and  that  he  was  satisfied  to  leave  his  lands  to 
his  heirs  according  to  the  law  of  descent ;  and  of  other  collat- 
eral matters,  but  nothing,  unless  it  should  be  the  conveyance 
and  reconveyance  of  the  lands  devised,  as  above  stated,  that 
would  amount,  under  our  statute,  to  a  revocation  of  the  will. 

By  the  common  law,  and  notwithstanding  the  statute  of 
frauds,  29  Charles  2,  any  considerable  alteration,  such  as  a 
conveyance  of  part  of  the  lands  after  devise,  was  held  to 
revoke  the  entire  will ;  but  it  was  admitted  that  this  line  of 
decisions  was  sustained  more  from  the  force  of  precedent  than 
from  the  soundness  of  the  reasoning.  Goodtitle  v.  Otway,  7 
Term  R.  395.  Most  of  the  English  judges  regretted 
the  rule  which  they  were  bound  to  follow.  Lord  Mansfield 
literally  denounced  it,  saying,  in  Doe  v.  Pott,  1  Doug.  709,  that 
"  all  revocations,  which  are  not  agreeable  to  the  intention  of 
the  testator,  are  founded  on  artificial  and  absurd  reasoning. 
The  absurdity  of  Lord  Lincoln's  case  is  shocking.  However, 
it  is  now  law." 

To  remedy  this  mischief,  the  English  statute,  1  Vict.  c.  26, 
with  respect  to  wills,  was  enacted.  The  provisions  in  this 
statute  touching  the  revocation  of  wills  are  similar  to  those  in 
our  code,  except  that  they  do  not  provide  for  taking  back  a 
new  estate  in  the  lands  which  may  be  conveyed  after  the 
devise,  but  enact  that  a  will  shall  be  construed  to  take  effect. 
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«s  if  it  had  been  executed  immediately  before  the  death  of  the 
testator,  unless  a  contrary  intention  shall  appear  by  the  will. 
Although  under  this  statute  the  English  courts  hold  that  a 
conveyance  of  lands  after  devise  will  revoke  the  will  as  to 
that,  yet  this  is  where  the  title  remains  out  of  the  testator  at 
the  time  of  his  death.  They  now  uniformly  hold,  "that  all 
which  is  requisite  is,  that  the  testator  shall,  at  the  time  of  his 
death,  be  seized  of  substantially  the  same  estate  [as  that]  of 
which  he  was  seized  at  the  time  of  his  making  his  will.'9  1 
Redfield  Wills,  336,  par.  11. 

In  Virginia,  it  has  been  held  that  a  conveyance  of  the  prop- 
erty after  devise,  by  a  deed  of  trust,  will  not  revoke  the  will. 
Hughes  v.  Hughet?  Ex?r,  2  Munford,  209.  The  same  in 
Pennsylvania.  Clingan  v.  Mitchettree,  31  Penn.  St.  25.  And  in 
Alabama,  under  a  statute  similar  to  our  own,  the  same  rule  has 
been  followed.  Stubbs  v.  Houston,  33  Ala.  555.  In  this  State, 
we  have  found  no  case  in  point  with  the  one  under  considera- 
tion, but  the  rule  is  well  settled  that  a  will  can  not  be  revoked 
except  by  some  mode  prescribed  by  the  statute ;  and  the  act 
must  be  done  with  the  intention  of  revoking  the  will,  or  it 
will  be  ineffectual.  Neither  the  act  nor  the  intention  alone 
will  be  sufficient ;  they  must  concur.  Nor  will  the  belief  of 
the  testator  that  he  has,  by  some  act,  revoked  his  will,  and  his 
intention  to  revoke  it  by  such  act  be  sufficient,  unless  the  act 
itself  is  one  prescribed  by  the  statute  as  sufficient  to  revoke  a 
will.  Wright  v.  Wright,  5  Ind.  389;  RunUe  v.  Gates,  11 
Ind.  95. 

We  come  now  to  the  statute  in  the  code  concerning  wills, 
2  G.  &  H.  551 : 

"  Sec.  8.  If,  after  having  executed  a  will,  devising  any  property, 
any  testator  shall  make  a  conveyance  of  his  interest  therein, 
and  shall  take  back  a  new  estate  therein,  such  new  estate  6hall 
pass  by  his  will  to  the  person  to  whom  the  original  estate 
or  interest  was  devised,  unless  it  shall  appear  from  such  will, 
or  by  the  conveyance  of  his  estate,  or  interest  therein,  or  by 
the  instrument  by  the  force  of  which  such  new  estate  is  taken 


NOVEMBER  TERM,  1874.  527 

Woolerye*  aL  v.  Woolery  et  aL 

back,  that  the  testator  intended  that  such  conveyance  should 
operate  as  a  revocation  of  such  devise," 

This  is  the  only  section  in  the*  act  which  can  affect  the  case 
before  us.  Sec.  9  is  not  applicable  to  cases  where  the  new 
estate  is  taken  back,  and  sec.  19  does  not  affect  the  method  of 
revocation  involved  in  this  case.  In  construing  this  statute, 
we  must  keep  in  view  the  well  known  maiims,  that  a  will  is  to  be 
construed  liberally  according  to  the  intention  of  the  testator, 
and  a  remedial  statute  liberally  according  to  the  intention  of 
the  legislature.  In  sec.  8,  which  must  govern  this  case,  three 
methods  are  prescribed,  by  either  of  which  a  will  may  be 
revoked : 

1.  Where  the  revocation,  by  conveying  the  land  devised, 
appears  in  the  will  itself. 

2.  Where  it  appears  by  the  conveyance  of  the  land ;  or, 

3.  By  the  instrument  by  the  force  of  which  the  new  estate 
is  taken  back. 

Neither  of  these  methods  appears  in  the  will,  nor  in  the 
instrument  of  conveyance,  or  reconveyance,  before  us.  The 
conveyance  of  the  land  devised  is  not,  of  itself,  a  revoking 
act.  It  revokes  the  devise  by  necessary  implication,  while  the 
title  of  the  land  remains  out  of  the  testator,  because  it  renders 
the  will  inoperative  upon  the  subject-matter ;  and  no  revoca- 
tion is  allowable  by  way  of  implication,  except  from  necessity. 
1  Redfield  Wills,  338,  par.  12.  Mr.  Redfield  says:  "We 
think  such  reasonable  doctrine  will  meet  with  no  resistance  in 
this  country  " 

The  reconveyance  of  the  land  to  the  testator  left  the  title 
in  him,  at  the  time  of  his  death,  as  it  was  when  he  made  the 
devise,  and  thus  restored  the  operative  power  of  the  will  over 
the  subject-matter.  The  testator  performed  no  revoking  act 
according  to  the  statute,  and  the  will  at  the  time  of  his  death 
was  not  revoked  by  necessary  implication.  We  think,  there- 
fore, that  it  is  still  in  force.  This  view  seems  to  us  to  bo  in 
harmony  with  the  English  decisions  since  the  statute  of  1 
Victoria,  above  cited,  and  with  the  American  decisions  in  the 
states  which  have  statutes  similar  to  our  code.  Mr.  Redfield  says, 
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that "  according  to  the  present  English  statute,  and  those  of  most 
of  the  American  states,  it  is  only  necessary  that  the  will  shall 
be  so  expressed,  in  order  to  operate  upon  such  estate  as  the  tes- 
tator may  have  at  his  decease,  and  it  is  not  material  even  as  to 
real  estate,  that  he  should  be  seized  of  the  same  estate  at  the 
time  of  executing  the  will,  since  the  instrument  will  operate 
upon  any  estate,  coming  fairly  within  its  terms,  in  which  the 
testator  is  seized  of  a  disposable  interest  at  the  time  of  his 
death."    Vol.  1,  p.  337,  par.  11. 

It  has  been  plausibly  urged  that,  under  sec.  8,  the  new 
estate  taken  back  must  be  the  same  as  that  conveyed  away, 
and  that  the  taking  back  must  be  done  by  the  same  instru- 
ment as  that  which  conveys  it  away,  or,  if  by  a  separate  instru- 
ment, at  the  same  time,  so  that  the  two  instruments  shall  con- 
stitute but  one  agreement,  claiming  that,  if  the  title  of  the 
property  is  out  of  the  testator,  even  for  an  instant  of  time, 
after  making  the  devise,  the  will  as  to  that  is  thereby  revoked, 
and  can  never  thereafter  be  made  operative  upon  the  same  sub- 
ject-matter without  a  republication  by  the  testator ;  but  we  can 
perceive  no  difference  in  principle,  whether  the  estate  is  taken 
back  at  the  same  time  it  is  conveyed  away,  or  at  any  time 
afterward,  so  that  it  is  within  the  operation  of  the  will  at 
the  time  of  the  testator's  death.  The  statute  does  not  require, 
either  in  words  or  by  implication,  that  the  new  estate  taken 
back  shall  be  the  same  as  that  conveyed  away ;  nor  does  it 
require  that  both  acts  shall  be  done  at  the  same  time  and  by 
one  transaction.  It  is  our  duty,  therefore,  to  construe  the 
statute  liberally  in  support  of  the  will.  The  opposite  con- 
struction would  be  strict — a  construction  applicable  to  penal 
statutes  and  statutes  in  derogation  of  common  right — and 
would  defeat  the  intention  of  the  testator  in  his  will,  per- 
vert the  intention  of  the  legislature  in  the  law,  and  bring 
back  upon  us  the  mischief  of  a  line  of  decisions  manifestly 
unjust,  "  founded  upon  artificial  and  absurd  reasoning,"  so 
heartily  denounced  by  Lord  Mansfield. 

The  judgment  is  affirmed. 

Btjskibk,  C.  J.,  having  been  of  counsel,  was  absent. 
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Worden,  J. — Action  by  the  appellants  against  the  appel- 
lees, for  the  partition  of  certain  lands  lying  in  Lawrence 
county,  of  which  Jacob  Woolery,  the  elder,  died  seized.  The 
deceased  left  a  widow,  who  took  one-third  of  the  land,  she 
having  elected  not  to  take  under  the  will  hereinafter  men- 
tioned. The  deceased  also  left  children  and  grandchildren. 
Joseph  Woolery,  one  of  the  appellees,  is  one  of  the  children, 
and  Emily  Woolery,  the  other  appellee,  is  one  of  the  grand- 
children, she  being  the  child  and  only  heir  of  Jacob  Woolery, 
Jr.,  who  was  a  son  of  the  elder  Jacob  Woolery. 

The  appellees  claimed  the  entire  land  in  controversy,  to  the 
exclusion  of  the  other  heirs  (except  the  one-third  which  went 
to  the  widow),  by  virtue  of  a  will  executed  by  said  Jacob 
Woolery,  the  elder. 

The  claim  of  the  appellees  was  allowed  on  the  trial  of  the 
cause  by  a  jury,  and  judgment  was  rendered  accordingly,  a 
motion  for  a  new  trial  on  behalf  of  the  appellants  having  been 
overruled,  and  an  exception  taken. 

The  question  involved  is  properly  saved.  The  material 
fects  necessary  to  an  understanding  of  the  question  are  as  follows : 

On  November  2d,  1853,  Jacob  Woolery,  the  elder,  executed 
his  will,  containing  various  provisions  for  his  wife,  children, 
and  grandchildren,  and,  amongst  other  provisions,  he  specifi- 
cally devised  to  his  two  sons,  Joseph  Woolery  and  Jacob 
Woolery,  Jr.,  at  the  death  of  their  nfOther,  Hannah 
Woolery,  the  land  in  controversy,  with  all  the  stock  of 
every  kind,  share  and  share  alike.  Afterward,  on  January 
23d,  1858,  the  testator,  in  conjunction  with  his  wife,  executed 
a  conveyance  of  the  lands  in  fee  to  Joseph  Woolery,  and  took 
from  him  a  bond  or  agreement  in  writing  for  the  support  and 
maintenance  of  the  testator  and  his  wife  during  their  lives. 
Still  later,  on  October  28th,  1859,  some  disagreement  or  mis- 
understanding having  arisen,  as  is  to  be  inferred  from  the  evi- 
dence, Joseph  Woolery  reconveyed  the  land  to  his  father,  and 
the  bond  which  he  had  entered  into  for  the  support  of  his 
lather  and  mother  seems  to  have  been  destroyed.  The  will 
Vol.  XLVIIL— 34 
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was  at  no  time  republished  after  the  execution  of  the  convey- 
ance by  the  testator  to  Joseph  Woolery. 

Thus  the  property  was  conveyed  by  the  testator  to  Joseph 
Woolery  more  than  four  years  after  the  execution  of  the  will ; 
and  Joseph  retained  the  property  a  little  over  a  year  and  nine 
months  before  he  reconveyed  it  to  his  father. 

The  question  arises,  whether,  under  these  circumstances,  the 
devise  of  the  property  to  Joseph  and  Jacob  Woolery,  Jr.,  was 
revoked  by  the  conveyance  thereof  by  the  testator  to  Joseph. 

We  have  the  following  statutory  provisions  bearing  upon 
the  question.     2  G.  &  H.  553  : 

"Sec.  8.  If,  after  having  executed  a  will,  devising  any 
.property,  any  testator  shall  make  a  conveyance  of  his  interest 
therein,  and  shall  take  back  a  new  estate  therein,  such  new 
estate  shall  pass  by  his  will  to  the  person  to  whom  the  original 
estate  or  interest  was  devised,  unless  it  shall  appear  from  such 
will,  or  by  the  conveyance  of  his  estate,  or  interest  therein, 
or  by  the  instrument  by  the  force  of  which  such  new  estate  is 
taken  back,  that  the  testator  intended  that  such  conveyance 
should  operate  as  a  revocation  of  such  devise. 

"  Sec.  9.  A  conveyance,  settlement,  deed,  or  other  act  of  a 
testator,*  by  which  his  estate  or  interest  in  property  previously 
devised  by  him  shall  be  altered,  but  not  wholly  divested,  shall 
not  be  deemed  a  revocation  of  such  devise ;  but  the  same  shall 
pass  to  the  devisee  or  legatee,  the  actual  estate  or  interest  of 
the  testator,  which  would  otherwise  descend  to  his  heirs ; 
unless  such  devise  shall  be  otherwise  revoked,  or  unless  in  the 
instrument  by  which  such  alteration  is  made,  the  intention  is 
declared  that  it  shall  operate  as  a  revocation  of  such  previous 
devise ;  but  if,  in  any  case,  the  provisions  of  the  instrument 
by  which  such  alteration  is  made,  are  wholly  inconsistent-with 
the  terms  and  nature  of  such  previous  devise,  such  instrument 
shall  operate  as  a  revocation  thereof,  unless  such  provisions 
depend  on  a  condition  or  contingency,  and  such  condition  be 
not  performed,  or  such  contingency  do  not  happen." 

There  are  three  points  to  be  considered  in  the  construction 
of  all  remedial  statutes,  the  old  law,  the  mischief,  and  the 
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remedy ;  that  is,  how  the  common  law  stood  at  the  making  of 
the  act ;  what  the  mischief  was  for  which  the  common  law  did 
not  provide ;  and  what  remedy  the  legislature  has  provided  to 
cure  the  mischief.  1  Bl.  Com.  87. 

There  can  be  no  doubt  that  before  the  present  statute  the 
alienation  of  land  by  a  devisor,  after  the  execution  of  a  will 
devising  it,  operated  as  a  revocation  of  the  devise.  The  law 
required  that  the  same  interest  which  the  testator  had  when  he 
made  the  will  should  continue  to  be  the  same  interest,  and 
remain  unaltered  to  his  death.  The  least  alteration  of  that 
interest  was  a  revocation.  4  Kent  Com.  530.  See,  also, 
Adams  v.  Winne,  7  Paige,  97  ;  WaUon  v.  Walton,  7  Johns.  Ch. 
258 ;  HerringUm  v.  Budd,  5  Denio,  321 ;  Beck  v.  McGillis, 
*9  Barb.  35 ;  McNaugJdon  v.  McNaughlon,  34  N.  Y.  201. 

A  conveyance  of  property  by  the  devisor  to  the  devisee 
revokes  the  devise.     Case  of  Kean's  Will,  9  Dana,  25. 

"  The  cases,"  says  Chancellor  Kent,  "  have  been  investi- 
gated and  discussed  with  the  utmost  research  and  ability  by 
the  courta  of  law  and  equity,  and  the  principle  again  and  agaia 
recognized  and  confirmed,  that  by  a  conveyance  of  the  estate 
devised  the  will  was  revoked,  because  the  estate  was  altered, 
though  the  testator  took  it  back  by  the  same  instrument,  or 
by  a  declaration  of  uses.  The  revocation  is  upon  the  technical 
ground  that  the  estate  has  been  altered,  or  new  modelled,  since 
the  execution  of  the  will."  4  Kent,  530. 

The  case  of  Goodtitle  v.  Otway,  7  T.  R.  395,  reported 
also  in  1  Bos.  &  P.  576,  is  a  leading  and  important  one  on 
this  subject. 

The  same  question  was  involved  in  the  case  of  Cave  v.  Hol- 
ford,  3  Ves.  650,  where  the  subject  was  exhaustively-examined. 

For  the  purpose  of  showing  what  was  decided  in  these 
cases,  and  of  ascertaining  as  far  as  may  be,  what  is  meant  by 
taking  back  an  estate,  I  extract  the  syllabus  of  the  case 
reported  in  the  Term  Reports : 

"  A.  seized  in  fee,  by  marriage  articles,  agreed  to  settle  his 
estates  so  as  to  secure  his  intended  wife's  jointure,  and  the 
portions  of  younger  children,  and  subject  thereto  upon  his 
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eldest  son  in  tail  male ;  then  he  devised  those  estates  in  fee,  in 
ease  he  had  no  issue  and  subject  to  any  jointure  he  might  make  ; 
and  afterward  conveyed  them  by  lease  and  release  to  trustees 
and  their  heirs  in  pursuancs  of  the  articles,  in  trust  for  him- 
self in  fee  till  the  marriage,  and  afterward  for  the  various 
purposes  of  the  marriage  articles,  and  for  default  of  the  issue 
of  the  marriage,  and  subject  to  a  term  for  securing  the  jointure, 
to  the  use  of  himself  in  fee ;  he  afterward  married  and  died 
without  issue ;  held,  that  the  deed  of  settlement,  whereby  he 
departed  with  the  whole  estate  devised,  operated  as  a  revoca- 
cation  of  the  will,  though  he  took  back  a  fee  by  the  same 
instrument,  and  though  it  was  consistent  with  the  provisions 
of  the  will ;  and  that  it  made  no  difference  that  with  respect 
to  one  of  the  estates  the  conveyance  in  fee  to  the  trus- 
tees was  merely  for  the  purpose  of  creating  a  term  to  secure 
his  wife's  jointure,  and  the  settlor  took  back  the  fee  again  sub- 
ject to  that  term." 

There  are  many  cases  cited  in  those  above  referred  to,  hold- 
ing that  where  one  has  executed  a  devise,  and  has  afterward 
conveyed  the  whole  estate,  and  has  by  the  same  instrument 
taken  back  an  estate  in  the  property  devised,  the  devise  was 
revoked.  I  select,  as  an  illustration  of  the  whole,  the  follow- 
ing from  the  case  reported  in  Vesey,  at  page  652 : 

"  1  Roll.  Ab.  615  states,  that  if  a  man  devise  land  to  I.  S., 
and  after  makes  a  feoffment  in  fee  to  a  stranger  to  the  use  of 
himself  in  fee,  though  he  is  in  of  his  old  estate,  yet  it  seems  this 
is  a  revocation ;  for  his  intent  is  to  have  it  by  the  new  limita- 
tion ;  and  by  the  feoffment  he  passes  the  estate,  and  the  stat- 
ute revests  it  in  him ;  which  is  as  a  new  purchase.  Lord  Hard- 
wioke,  3  Atk.  748,  considers  this  as  a  settled  point ;  so  that  it 
does  not  rest  upon  Lord  Rolle's  saying  it  seems  to  be  a 
revocation." 

The  opinion  of  the  court  was  not  unanimous.  Eybe,  C.  J., 
did  not  agree  in  all  respects  with  the  majority  of  the  court ; 
but  he  conceded,  as  I  understand  a  passage  in  his  opinion, 
that  if  the  estate  came  back  to  the  devisor  by  reconveyance, 
the  devise  would  be  revoked.    He  says,  in  the  case  in  Vesey, 
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p.  670 :  "  My  brother  Adair  laid  it  down  as  a  rule,  that 
taking  back  the  estate  through  the  channel  of  a  trustee  altered 
the  estate.  Taken  literally  it  is  true ;  and  understanding  it 
to  be  by  reconveyance;  which  is  understood  upon  the 
passage  in  Co.  Lit.  12  b.,  as  it  must  be,  because  he 
speaks  of  its  altering  the  course  of  descents;  but  if  it 
is  meant  to  extend  to  the  use,  which  results  upon  the 
conveyance,  it  is  begging  the  question ;  and  the  proposition 
seems  wholly  inapplicable  to  a  resulting  use ;  which  is  col- 
lateral to  and  arising  out  of  the  estate  of  the  feoffor ;  which 
is  taken  back  by  the  statute,  and  is  as  if  never  disposed 
of;  and,  secondly,  the  use  is  not  altered,  by  whatever  channel 
it  results.  It  is  the  old  use,  and  when  united  to  the  seizin 
becomes  the  old  estate ;  and  it  is  a  contradiction  in  terms,  that 
the  old  use  and  the  old  estate  are  an  altered  use  and  an  altered 
estate." 

The  phrase,  take  back  an  estate  or  a  new  estate,  has  never 
been  applied,  so  far  as  I  am  aware,  to  a  subsequent  reconvey- 
ance. The  passage  which  I  have  quoted  from  Eyre,  C.  J., 
militates  against  such  use  of  the  terms. 

I  take  it,  from  the  authorities  to  which  I  have  referred,  that 
the  principal,  if  not  the  sole  application  of  the  term,  has  been 
to  cases  where  the  estate  has  been  taken  back  by  the  same 
instrument  by  which  it  was  conveyed.  The  authorities  cited 
furnish  abundant  illustrations  of  such  application.  But  I  see 
no  good  reason  why  it  may  not  be  appropriately  applied  to 
cases  where  the  estate  is  taken  back  by  a  separate  instrument 
executed  concurrently  with  the  conveyance,  and  as  a  port  of 
one  entire  transaction. 

The  circumstances  may  be  observed  in  all  the  cases  where 
the  term  has  been  applied,  so  far  as  I  am  advised,  that  the 
conveyance  and  the  taking  back  have  been  but  one  simulta- 
neous transaction. 

With  this  review  of  the  law  as  it  stood  at  the  time  of  the 
passage  of  the  statute  above  set  out,  I  am  prepared  to  enter 
upon  the  work  of  interpretation.  The  evil  to  be  Remedied  was 
the  legal  rule  that  the  conveyance  of  property  by  a  testator, 
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after  having  devised  it,  operated  to  revoke  the  devise,  though 
an  estate  was  taken  baek  by  the  instrument  by  which  the  con* 
veyance  was  made.  To  remedy  this  evil,  the  legislature  pro- 
vided, that  "if,  after  having  executed  a  will,  devising 
any  property,  any  testator  shall  make  a  conveyance  of  his 
interest  therein,  and  shall  take  back  a  new  estate  therein,  such 
new  estate  shall  pass  by  his  will  to  the  person  to  whom  the 
original  estate  or  interest  was  devised,  unless,"  etc. 

Keeping  in  view  the  evil  to  be  remedied,  and  the  remedy 
provided,  I  think  it  quite  clear  that  the  legislature  intended 
to  so  far  change  the  common  law  rule,  as  that  if  the  estate  is 
conveyed,  and  a  new  estate  taken  back,  either  by  the  instru- 
ment of  conveyance  or  by  a  separate  instrument,  as  a  part  of 
one  entire  transaction,  and  in  pursuance  of  one  entire  arrange- 
ment and  understanding,  the  devise  is  not  to  be  regarded  as 
revoked,  but  the  new  estate  shall  pass  to  the  devisee.  On  the 
other  hand,  I  do  not  think  it  was  intended  that  if,  after  mak- 
ing a  devise,  the  testator  conveys  away  the  subject  of  the  devise, 
without  any  agreement  as  to  taking  back  a  new  estate,  but  he 
afterward  repurchases  it,  or  has  it  reconveyed  to  him  as  a  sep- 
arate and  independent  transaction,  the  devise  should  not  be 
revoked. 

The  phrase,  "  shall  take  back  a  new  estate  therein/'  clearly 
implies  that  the  taking  back  is  to  be  a  part  of  the  transaction 
and  understanding  in  pursuance  of  which  the  conveyance  is 
made.  A  subsequent  reconveyance  to  the  testator,  made  solely 
upon  a  subsequent  agreement  or  understanding,  and  not  in 
pursuance  of  the  contract,  agreement,  or  understanding,  by 
virtue  of  which  the  original  conveyance  was  made,  is  not  a 
taking  back  either  in  a  legal  or  ordinary  sense.  If  a  man 
sell  a  horse,  and  afterward  repurchase  him,  he  does  not  take 
him  back,  but  he  buys  him.  He  takes  him  back  if  he  receives 
him  again  by  virtue  of  stipulations  in  the  original  contract  of 
sale. 

There  is  much  propriety  in  a  provision  that  if  a  devise  is 
made,  and  the  testator  afterward  conveys  away  the  property, 
but  as  a  part  and  parcel  of  the  same  transaction  takes  back  a 
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new  estate  therein,  as  if  he  conveys  it  to  trustees  in  fee  for  the 
use  of  his  wife  for  life,  with  remainder  over  to  himself  and  his 
heirs,  the  devise  should  not  be  regarded  as  revoked,  but  that 
his  interest  should  go  to  the  devisee.  Such  conveyance  is  not 
utterly  inconsistent  with  an  intent  that  the  devisee  shall  take 
something  by  the  devise.  But  where  he  conveys  away  the 
property  wholly  and  absolutely,  an  intent  is  clearly  manifested 
to  revoke  the  devise,  and  it  at  once  becomes  revoked ;  and 
being  thus  revoked,  there  is  an  incongruity  in  holding  that  it 
can  be  revived  by  the  repurchase  of  the  property.  A  devise 
cannot  be  revoked  or  not  revoked,  according  to  the  event  of 
a  future  contingency. 

If  a  testator,  after  making  a  will,  should  convey  away 
unconditionally  the  property  devised,  and  should  afterward 
repurchase  it,  and  if  he  should  desire  the  property  to  go 
according  to  the  devise,  he  should  republish  his  will  or  exe- 
cute another.  The  observations  of  Rooke,  J.,  in  the  case  of 
Gave  v.  Bolford,  supra,  are  appropriate  here.     He  says : 

"  In  vindication  of  the  rule,  however,  I  must  observe  some 
circumstances :  First,  it  is  in  favor  of  the  heir  at  law ;  who 
is  always  an  object  of  legal  favor.  Secondly,  it  is  ancient. 
*  *  *  And,  thirdly,  it  can  not  operate  upon  one  that  is 
•nop*  corunJii,  who  has  no  opportunity  of  being  advised  upon 
the  subject ;  for  if  a  man  is  sufficiently  strong  in  mind  and 
body,  and  well  enough  assisted  to  execute  a  solemn  deed,  which 
passes  away  his  legal  interest,  he  surely  may,  if  he  pays  atten- 
tion to  it,  republish  his  will ;  and  it  is  a  plain,  simple,  and 
perfectly  intelligible  rule ;  for  it  is  only,  that  if  he  will  not  run 
the  risk  of  being  within  some  of  the  exceptions,  he  must 
republish  his  will  after  making  the  conveyance.  If  where 
there  is  "Bo  plain  a  rule,  the  party  omits  to  conform  to  it,  the 
disappointment  of  the  devisee  is  to  be  attributed,  not  to  tho 
rigor  of  the  law,  but  the  negligence  of  the  parties;  who  will 
either  take  no  advice,  or  such  as  is  likely  to  mislead  them." 

The  construction  which  I  place  upon  the  eighth  section  of 
the  statute  above  quoted,  having  in  view  the  law  as  it  stood, 
is,  that  the  conveyance  by  the  testator  of  his  entire  interest  in 
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the  property  devised,  without  any  contract,  agreement,  or 
understanding  by  which  he  is  to  take  back  any  estate  therein, 
revokes  the  devise,  though  the  property  devised  may  be  sub- 
sequently reconveyed  to  him.     And  this  is  in  harmony  with 
the  ninth  section;  for  in  that  section  it  is  provided,  in  substance, 
that  if  there  be  any  settlement,  deed,  or  other  act  of  the  testator 
by  whichhis  estateor  interest  in  property  previously  devised  shall 
be  altered  but  not  wholly  divested,  such  instrument  shall  operate 
as  a  revocation  of  the  devise,  if  the  provisions  thereof  are 
wholly  inconsistent  with  the  terms  and  nature  of  the  previous 
devise.     A  conveyance  of  the  entire  interest  of  the  testator, 
without  any  agreement  or  stipulation  for  taking  back  any 
interest  in  the  property  devised,  is  wholly  inconsistent  with, 
the  terms  and  nature  of  the  previous  devise.     Any  other  con- 
struction than  that  which  I  have  given  sec.  8  would  fur- 
nish one  rule  where  the  property  is  wholly  conveyed  away, 
and  a  different  one  where  it  is  only  partially  conveyed. 

If  the  legislature  had  desired  that  wills  should  operate  upon 
all  properly  which  the  testator  had  the  power  to  dispose  of  at 
the  time  of  his  death,  it  might  have  been  easily  provided  for. 
The  English  statute  of  1837  (see  1  Redf.  on  Wills,  332)  pro- 
vides, "  that  no  conveyance  of  real  estate  made  after  the  exe- 
cution of  a  will,  or  other  act  in  relation  to  such  estate,  shall 
prevent  the  operation  of  the  will  upon  such  portion  of  the 
estate,  as  the.  testator  may  have  power  to  dispose  of  at  his 
death." 

This  statute  is  totally  dissimilar  to  ours  and  furnishes  us 
no  criterion  of  decision. 

I  am  of  opinion,  for  the  reasons  herein  stated,  that  the  con- 
veyance by  Jacob  Woolery,  the  elder,  of  the  property  to  his 
son  Joseph  as  before  stated,  revoked  the  previous  devise  of  the 
property,  and  that  the  subsequent  reconveyance  by  Joseph  to 
his  father  did  not  revive  it ;  and  that  consequently  upon  the 
death  of  Jacob,  the  elder,  the  property  descended  to  his  heirs 
at  law.  The  revocation  of  the  specific  devise,  howeveT,  was 
not  a  revocation  of  the  entire  will.  The  will  otherwise  can. 
stand.    Sec.  19  of  the  statute  of  wills  (2G.&E  555)  has 


NOVEMBER  TERM,  1874.  537 

Trueblood  etaLv.  Hollingsworth. 


reference  to  the  entire  revocation  of  wills,  and  does  not  affect 
the  question  involved  in  this  case. 

For  the  foregoing  reasons,  the  judgment  below  should,  as  I 
think,  be  reversed. 


—*■ 
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Pleading. — Instrument  in   Writing* — Exhibit  — >-  Execution, — An   execution  g  ■J] 

need  not  be  made  an  exhibit  of  a  complaint  to  enjoin  a  sale  by  the  sheriff 
of  property  levied  on  under  the  execution. 

£ame. — Injunction. — Color  of  Right. — A  complaint  by  A.  to  enjoin  the  sheriff 
from  selling  property  alleged  to  be  held  in  trust  by  B.,  on  execution  against 
B.,  should,  by  averments,  set  forth  the  judgment  and  execution  under 
which  the  alleged  sale  is  about  to  be  made,  with  sufficient  particularity 
to  give  color  of  right  in  the  sheriff  to  make  the  levy  and  sale,  and  should 
sufficiently  show  color  of  right  to  the  property  in  the  person  alleged  to 
be  such  trustee. 

From  the  Marion  Common  Pleas. 

J".  jE7.  Heller,  for  appellants. 

J".  T.  Dye  and  A.  O.  Harris,  for  appellee. 

Biddle,  J. — Zcph  Hollingsworth  brought  suit  against 
James  Trueblood,  Andrew  E.  Caffey,  and  George  W.  Parker, 
sheriff  of  Marion  county,  for  an  injunction. 

The  complaint  seems  to  have  been  hastily  written.  The 
averments  are  not  made  in  their  proper  order,  nor  are  they 
clearly  stated.  The  substance  of  it,  however,  placing  the  facts 
according  to  their  proper  arrangement,  may  be  stated  as  fol- 
lows: 

That,  on  the  16th  day  of  July,  1868,  John  Carlisle  made 
a  lease  of  certain  parts  of  lots  in  Indianapolis,  describing 
them,  to  Layton  Mills  and  John  Lacy,  for  the  term  of  two 
years  from  April  1st,  1868 ;  that,  on  the  12th  day  of  Novem- 
ber, 1868,.  Lacy  assigned  his  interest  in  the  lease  to  Hollinga- 
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worth;  that  on  the  10th  day  of  March,  1869,  Layton  Mills 
assigned  his  interest  in  the  lease  to  David  Mills ;  and  that  on 
the  5th  day  of  January,  1870,  David  Mills  assigned  his  inter- 
est in  the  lease  to  Hollingsworth,  thus  placing  the  entire  inter- 
est in  the  lease  in  the  appellee ;  the  lease  and  assignments  are 
unnecessarily  made  exhibits ;  that  there  is  a  livery  and  sale 
stable  upon  the  premises,  which,  with  the  lease,  is  worth  five 
thousand  dollars ;  that  "  George  W.  Parker  has  levied  an 
execution  on  the  premises,  a  copy  of  which  is  filed  herewith 
and  made  a  part  hereof,  marked  '  E  /  and  has  given  notice,  as 
by  statute  provided,  for  the  sale  of  personal  property,  that  on 
Thursday,  the  10th  day  of  February,  1870,  he  will  sell  said 
interest  levied  on  under  and  by  virtue  of  said  execution ;"  that 
he  is  informed  and  believes  that  Layton  Mills  never  had  any 
interest  in  said  lease  or  the  improvements  thereon,  but  that  h& 
held  the  same  in  trust  for  his  father,  David  Mills ;  that  he 
believes  that  Layton  Mills  never  made  or  paid  for  any  part 
of  the  improvements  on  said  premises,  and  never  had  any 
interest  in  the  same  except  as  the  trustee  of  David  Mills ;  that 
Layton  Mills  died  November  19th,  1869 ;  that  said  sheriff, 
George  W.  Parker,  is  about  to  sell  said  premises  as  the  prop- 
erty of  Layton  Mills,  under  said  execution,  which  will  cast  a 
cloud  on  plaintiff's  title,  decrease  the  value  of  the  property, 
etc.    Prayer,  that  the  defendants  may  be  enjoined,  etc. 

A  demurrer  was  filed  to  the  complaint,  for  want  of  sufficient 
facts  to  maintain  the  action.  The  demurrer  was  overruled* 
and  exceptions  taken.  Proceedings  were  then  had,  which 
resulted  in  an  injunction  against  the  appellants.  Appeal  to 
this  court. 

The  first  error  assigned  is,  that  the  court  erred  in  overruling 
the  demurrer  to  the  complaint.  This  error  is  well  taken.  No 
written  instrument,  unless  some  pleading  is  founded  upon  it, 
is  properly  an  exhibit.  The  execution  mentioned  in  the  com- 
plaint is  unnecessarily  filed.  We  can  not,  therefore,  notice  it* 
There  is  nothing  before  us  for  consideration,  as  to  the  threat- 
ened sale,  except  the  naked  averment  in  the  complaint.  It  is 
defective.     It  does  not  inform  us  who  were  the  parties  to  the 
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judgment  upon  which  the  execution  mentioned  was  issued,  nor 
in  what  court,  nor  when,  the  judgment  was  rendered. 

While  it  was  not  incumbent  on  Hollingsworth  to  set  forth 
the  judgment  and  execution,  under  which  the  alleged  sale  was 
about  to  be  made,  with  as  much  particularity  as  if  he  claimed 
under  them,  yet  it  was  necessary  for  him  to  show  them  with 
sufficient  particularity  to  give  color  of  right  in  the  sheriff  te  make 
the  levy  and  sale.  So  with  the  trust.  It  should  have  been 
sufficiently  alleged  to  give  it  color  of  right  in  Layton  Mills, 
otherwise  there  is  nothing  to  enjoin.  Courts  do  not  enjoin 
empty  threats.  There  must  be  enough  substance  shown  to 
presumptively  be  able  to  do  the  injury  feared.  In  these 
respects  the  complaint  is  insufficient.  Knight  v.  Flatrochr 
45  Ind.  134 ;  Alexander  v.  Mullen,  42  Ind.  393. 

The  judgment  is  reversed,  and  the  cause  remanded,  etc. 

Petition  for  a  rehearing  overruled. 
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From  the  Porter  Circuit  Court. 

T.  J.  Merrifield,  for  appellants. 

8.  J.  Anthony  and  F.  Church,  for  appellees. 

Worden,  J. — This  was  an  action  of  replevin,  by  the  appel- 
lants against  the  appellees,  for  certain  timber.  Judgment  for 
the  defendants. 

The  title  to  the  timber  depended  upon  the  title  to  the  land 
on  which  it  was  cut.  The  land  was  the  same  as  that  involved 
in  the  case  of  Weston  v.  Johnson,  ante,  p.  1,  and  the  evi- 
dence of  Weston's  title  was  the  same  in  this  action  as  in  that. 
In  accordance  with  the  decision  in  the  case  referred  to,  the 
judgment  below  must  be  affirmed. 

The  judgment  below  is  affirmed,  with  costs. 
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BUZZABD  V.  BUZZABD  ET  AL. 

flCPREMB  Coubt.— Defective  Bill  of  Exceptions,— -Evidaux^-X  party  can  not 
supply  an  alleged  deficiency  in  the  statement  of  evidence  in  a  bill  of 
exceptions  in  the  record,  on  appeal  to  the  Supreme  Court,  by  his  affidavit 
stating  that  certain  evidence  not  in  the  bill  of  exceptions  was  introduced 
on  the  triaL 

From  the  Tippecanoe  Circuit  Court 

•71  A.  Stein,  for  appellant. 

Jf.  Jones  and  J.  L.  Miller,  for  appellees. 

Downey,  J. — Action  by  the  appellees  against  the  appellant 
to  recover  the  possession  of  real  property!  to  quiet  the  title 
thereto,  and  foVTnesne  profits.  Answer,  a  general  denial.  The 
issue  was,  by  agreement,  tried  by  the  court,  and  there  was  a 
finding  that  the  plaintiffs  were  the  owners  in  fee  simple  of  the 
real  estate,  that  the  defendant  had  no  interest  therein,  and 
for  the  mesne  profits.  A  motion  for  a  new  trial,  on  account 
of  the  insufficiency  of  the  evidence,  and  because  the  finding 
was  contrary  to  law,  was  made  by  the  defendant  and  over- 
ruled by  the  court. 

This  is  the  ruling  of  which  complaint  is  made  in  the  assign- 
ment of  errors. 

It  is  urged  by  counsel  for  the  appellant  that  the  evidence 
in  the  bill  of  exceptions  does  not  show  title  in  the  plaintifls 
to  all  the  land  recovered.  Counsel  for  the  appellee  have  filed 
their  affidavits  that  certain  evidence,  not  in  the  bill  of  excep- 
tions, was  introduced  on  the  trial.  It  seems  to  us  that  the 
evidence  is  insufficient,  as  alleged.  The  practice  of  this  court 
does  not  allow  deficiencies  in  the  bill  of  exceptions  to  be  sup- 
plied in  the  manner  proposed. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded  for  a  new  trial. 
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Pleading.— CWpicwT^. — Prayer. — Damages  Claimed. — It  is  not  necessary  to         J  as  64] 
state  the  amount  of  damages  claimed  at  the  conclusion  of  each  paragraph  ^  5$ 

of  a  complaint ;  it  is  sufficient  to  state  the  amount  demanded  at  the  con-  MB  447 

elusion  of  the  complaint. 

Same. — Common  Count  for  Money  Received. — Demand. — A  common  count  for 
money  received,  etc.,  alleging  the  amount  and  day  on  which  it  was 
received,  is  good  without  a  hill  of  particulars  or  an  allegation  of  demand. 

Contract. — Construction. — Ordinary  Signification  of  Words. — A  court  must 
ascertain  the  ordinary  signification  of  words  in  a  written  contract,  with- 
out the  aid  of  witnesses. 

Custom. — Coextensive  with  State. — No  particular  custom,  unless  it  is  coexten- 
sive with  the  State,  should  he  allowed  to  affect  a  general  law. 

Same. —  When  Parol  Evidence  of  Custom  not  Admissible. — When  a  written  con- 
tract is  expressed  in  plain  and  common  words,  and  the  subject-matter  is 
familiar  in  the  business  of  life,  parol  evidence  of  a  local  custom  is  inad- 
missible to  change,  modify,  or  aid  in  its  construction. 

From  the  Tippecanoe  Civil  Circuit  Court. 

W.  O.  Wilson,  J.  H.  Adams,  J.  R.  Goffroth,  and  T.  B. 
Ward,  for  appellants. 

-R.  CL  Gregory,  S.  A.  Huff,  and  JB.  W.  Langdon,  for  appel- 
lees. 

Biddle,  J. — This  suit  was  brought  by  the  appellees  against 
the  appellants,  as  surviving  partners  of  Spears,  Case  &  Co., 
on  a  written  contract,  made  May  30th,  1871,  by  which  the 
firm  agreed  to  deliver  to  the  appellees,  at  Francesville  and 
Ward's  Scales,  near  Bradford,  Indiana,  between  the  5th  and 
25th  of  October,  1871,  two  hundred  head  of  "fat,  smooth, 
merchantable,  and  native  steers,"  to  average  twelve  hundred 
pounds,  gross  weight,  none  to  weigh  less  than  one  thousand 
pounds ;  for  which  they  were  to  receive  four  dollars  and  fifty 
cents  per  hundred  pounds,  gross  weight ;  of  which  amount  they 
received,  at  the  date  of  the  contract,  one  thousand  nine  hun- 
dred dollars.     Breach,  non-delivery  of  the  cattle. 

A  second  paragraph  in  the  complaint  alleged,  that  the  appel- 
lants and  Reed  Case,  their  deceased  partner,  on  the  30th  day 
of  May,  1871,  received  from  the  appellees  nineteen  hundred 
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dollars  for  their  use,  and  wrongfully  keep  the  same ;  demand- 
ing judgment  for  three  thousand  dollars. 

Separate  demurrers  were  filed  to  each  paragraph  of  the  com- 
plaint, for  the  want  of  sufficient  facts.  These  were  overruled, 
and  exceptions  taken. 

The  appellants  answered : 

1.  General  denial. 

2.  That  within  the  time,  and  at  the  places  mentioned,  they 
tendered  the  steers  according  to  the  contract,  which  the  appel- 
lees refused  to  accept ;  that  afterward,  the  appellants,  on  giv- 
ing notice  to  the  appellees,  sold  the  same  in  open  market,  and 
realized  thereon  a  sum  which,  including  the  nineteen  hundred 
dollars  they  had  already  received,  left  in  the  hands  of  the 
appellants  one  hundred  and  eight  dollars  and  sixty-nine  cents ; 
and  they  brought  into  court  the  sum  of  one  hundred  and  fifteen 
dollars,  which  they  tendered  to  the  appellees,  and  prayed  to 

A  demurrer  was  filed  to  the  second  paragraph  of  answer 
and  overruled,  to  which  decision  the  appellees  excepted. 
Afterward,a  reply  was  filed,  issue  joined,  and  a  jury  trial  had, 
which  resulted  in  a  verdict  for  appellees.  Motion  for  a  new 
trial  by  appellants  overruled ;  exception ;  judgment  on  the 
verdict;  appeal. 

Three  errors  are  assigned : 

1.  Overruling  the  demurrer  to  the  first  paragraph  of  com- 
plaint. 

2.  Overruling  the  demurrer  to  the  second  paragraph  of  com- 
plaint. 

3.  Overruling  the  motion  for  a  new  trial. 

The  objection  taken  to  the  first  paragraph  of  the  complaint 
is,  that  it  does  not  state  any  amount  of  damages,  but  simply 
avers,  that  "  the  plaintiffs  were  damaged.'7  It  is  not  necessary 
to  state  the  amount  of  damages  claimed  at  the  conclusion  of 
each  paragraph  of  the  complaint ;  it  is  sufficient  to  state,  as  is 
done  in  this  case,  the  amount  demanded,  at  the  conclusion  of 
the  complaint.  The  demurrer  to  the  first  paragraph  of  the 
complaint  was  properly  overruled. 
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It  is  alleged,  against  the  second  paragraph  of  the  complaint, 
that  it  is  a  count  for  money  had  and  received,  and  is  not 
-accompanied  with  a  bill  of  particulars ;  and  that  it  does  not 
add  a  demand  before  suit  brought. 

As  to  nineteen  hundred  dollars,  received  on  the  30th  of 
May,  1871,  it  is  sufficient,  without  any  further  bill  of  partic- 
Tdars.  It  shows  neither  trust,  bailment,  agency,  nor  any  of 
those  relations  between  the  parties  which  make  a  demand 
before  suit  necessary.  There  was  no  error,  therefore,  in  over- 
ruling the  demurrer  to  the  second  paragraph  of  the  com- 
plaint. 

No  question  is  made  on  the  second  paragraph  of  the 
answer. 

During  the  trial,  the  appellants  asked  competent  witnesses 
the  following  questions : 

"  1.  Have  these  words,  taken  together,  to  wit,  '  a  lot  of 

« 

two  hundred  cattle,  to  ^average  twelve  hundred  pounds  gross, 
none  to  weigh  less  than  one  thousand  pounds/  and  further, 
that '  said  cattle  shall  be  fat,  smooth,  merchantable,  native 
steers,  three  and  four  years  old/  any  particular  meaning 
amongst  cattle  dealers  and  traders,  by  the  custom  of  such 
traders  and  dealers  ? 

"  2.  According  to  the  rules  of  the  cattle  trade  and  the 
understanding  among  cattle  dealers,  what  is  the  meaning  of 
the  expression,  '  a  lot  of  two  hundred  cattle  to  average  twelve 
hundred  pounds  gross,  none  to  weigh  less  than  one  thousand 
pounds/  and  further,  that  '  said  cattle  shall  be  fat,  smooth, 
merchantable,  native  steers,  three  and  four  years  old  V 

"  3.  Has  the  expression,  '  a  lot  of  two  hundred  cattle,  to 
-average  twelve  hundred  pounds  gross,  none  to  weigh  less  than 
one  thousand  pounds/  and  further,  that '  said  cattle  shall  be  fat, 
smooth,  merchantable,  native  steers,  three  and  four  years  old/ 
any  meaning,  according  to  the  rules  and  customs  of  the  cattle 
trade,  and  the  understanding  among  cattle  dealers,  in  the  neigh- 
borhood in  question,  of  a  definite  and  particular  character  ?  If 
80,  state  it. 

"  4,  State  whether  or  not  it  is  the  immemorial  custom  and 
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usage  among  cattle  dealers,  in  the  neighborhood  in  question, 
in  making  contracts  for  the  purchase  or  sale  of  cattle,  of  the 
grade  specified  in  this  contract,  to  insert  in  such  contract,  as 
descriptive  of  such  kind  of  cattle,  these  words : '  native  steers, 
three  and  four  years  old,  averaging  twelve  hundred  pounds 
gross,  none  to  weigh  less  than  one  thousand  pounds,  fat, 
smooth,  merchantable  cattle ;'  and  have  not  these  descriptive 
words,  according  to  the  immemorial  and  universal  usage  of 
the  cattle  trade,  and  the  understanding  among  cattle  dealers 
in  said  neighborhood,  a  peculiar,  special,  and  definite  mean- 
ing, different  from  their  ordinary  and  popular  significa- 
tion ?  If  so,  state  what  that  special  and  peculiar  meaning 
is. 

"  5.  According  to  the  immemorial  custom,  usage,  and  under- 
standing in  the  cattle  trade  and  among  cattle  dealers  in  the  neigh- 
borhood in  question,  state  whether  or  not  the  following  words, 
to  wit :  '  native  steers,  three  and  four  years  old,  averaging 
twelve  hundred  pounds  gross,  none  to  weigh  less  than  one 
thousand  pounds,  fat,  smooth,  merchantable  cattle/  have  a 
special,  peculiar,  and  definite  meaning,  different  from  the  ordi- 
nary and  popular  signification?  If  so,  state  what  that  special 
and  peculiar  meaning  is." 

These  questions  were  severally  objected  to  by  the  appellees, 
their  objections  sustained,  and  the  appellants  excepted  to  each 
ruling. 

Question  1  asks  whether  the  words  referred  to  have  any 
particular  meaning  by  the  custom  amongst  cattle  dealers  and 
traders;  question  2  asks  what  is  the  meaning  of  the  words, 
according  to  the  rules  of  the  cattle  trade ;  and  question  3 
inquires  whether  they  have  any  meaning,  according  to  said 
rules  and  customs,  in  the  neighborhood  in  question,  of  a  defi- 
nite and  particular  character. 

It  does  not  appear  that  these  questions  are  calculated  to 
elicit  any  other  meaning  of  the  words  in  the  contract  than 
their  ordinary  signification.  This  the  court  must  ascertain 
without  the  aid  of  witnesses.  We  think  the  court  did  not  err 
in  sustaining  the  objections  to  these  three  questions. 
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The  exceptions  taken  to  questions  4  and  5  fairly  raise 
the  question,  can  an  immemorial  custom  of  the  cattle  trade, 
well  known  and  understood  by  cattle  dealers  in  the  neighbor- 
hood where  these  steers  were  to  be  delivered,  be  admitted  as 
evidence  to  the  jury  to  change,  modify,  or  aid  in  the  inter- 
pretation of  the  written  contract  under  consideration  ? 

The  common  law  is  a  system  of  general  customs  applicable 
to  the  rights  of  man  in  all  the  various  pursuits  and  relations 
of  life.  Besides  this  general  system  of  customs,  there  are 
particular  customs  which  are  confined  to  some  particular  busi- 
ness, trade,  or  pursuit,  or  to  some  certain  locality,  and  which 
are  sometimes  allowed  to  change,  modify,  or  aid  the  system  of 
general  customs  known  as  the  unwritten  or  common  law.  On 
this  ground,  we  have  examined  all  the  cases  cited  on  behalf  of 
appellants.  But  few  of  them  are  decisions  on  written  con- 
tracts, and  these  are  where  the  contract  is  to  be  aided  or 
explained  by  the  custom,  and  not  contradicted,  or  the  mean- 
ing of.  the  words  changed  from  their  ordinary  and  received 
signification.  In  the  case  Lowe  v.  Lehman,  15  Ohio  St.  179,  on 
a  contract  to  furnish  and  lay  up  good  and  merchantable  brick 
in  the  wall  for  six  dollars  and  twenty-five  cents  per  thousand, 
the  custom  of  builders  was  allowed  to  show  that  the  brick 
were  to  be  measured  in  the  wall  instead  of  counted.  So  in 
Soulier  v.  Kellerman,  18  Mo.  509,  a  well  known  and  established 
custom  was  allowed  to  show  that  two  packs  of  shingles  of  a 
certain  size  were  counted  as  a  thousand  without  reference  to 
their  actual  number.  In  these  cases  the  custom  was  not 
allowed  to  change  the  meaning  of  the  words  in  the  contract, 
but  simply  to  measure  numbers  by  quantities.  In  the  cases  of 
Ifibler  v.  McCartney ,  31  Ala.  501,  and  McClure  v.  Cox, 
32  Ala.  617,  a  custom  was  allowed  to  show  that  in  the  trans- 
portation of  cotton,  the  words  "  dangers  of  the  river,"  as  used 
in  a  bill  of  lading,  also  included  dangers  by  fire.  Cotton, 
being  a  substance  so  easily  ignited  and  so  difficult  to  be 
extinguished,  and  necessarily  exposed  on  a  steamboat  to  the 
sparks  and  fire  of  the  chimneys  and  flues,  the  custom  allowed 
Vol,  XLVHL— 35 
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was  peculiarly  applicable  to  river  navigation.  In  the  case  of 
Cutlibert  v.  Gumming,  30  Eng.  Law  &  Eq.  604,  the  words, 
"  a  full  and  complete  cargo  of  sugar  and  molasses/9  in  a  con- 
tract made  at  London,  the  custom  at  Trinidad,  where  the  ves- 
sel was  laden,  was  allowed  to  show  what  constituted  "  a  full 
and  complete  cargo  "  at  the  latter  place. 

In  the  three  cases  last  cited,  it  is  plain  that  the  custom  was 
allowed  to  explain,  but  not  to  contradict,  the  contract.  In  the 
English  case,  Coleridge,  J.,  says : 

"  The  last  consideration  is,  whether  the  custom  is  one  con- 
trolling, altering,  or  inconsistent  with  the  written  contract, 
or  whether  it  is  merely  explanatory  of  it.  It  appears  to  me 
to  amount  to  nothing  more  than  this,  it  explains  what  is  the 
meaning  of  the  term  '  full  and  complete  cargo.' " 

The  first  case  in  our  own  reports,  in  which  the  application 
of  a  custom  or  usage  is  mentioned,  is  JRapp  v.  Grayson,  2 
Blackf.  130 ;  but  the  case  is  not  fully  reported,  and  gives  us  no 
aid  in  this  question.  The  case  of  Cox  v.  O Riley,  4  Ind.  368, 
is  not  decided  on  a  written  contract,  but  throws  some  light  on 
the  question  of  admitting  customs  and  usages  in  evidence  to 
affect  contracts.     The  court  say : 

"  A  usage  of  trade  may  be  proved  to  aid,  in  a  case  of  doubt, 
in  construing  a  contract,  or  determining  upon  the  manner  of 
discharging  some  duty  or  performing  some  act ;  but  to  give  it 
controlling  effect,  it  must  be  shown  to  be  a  long  continued, 
uniform,  and  generally  known  usage.  *  *  *  A  usage  in 
conflict  with  plain,  well  established  rules  of  law,  is  not  admis- 
sible in  evidence  in  any  case,  and  must  be  disregarded." 

The  court  also  intimates  very  strongly  that  the  growth  of 
local  usages  is  not  to  be  encouraged,  an  opinion  with  which 
we  fully  agreee.  In  Harper  v.  Pound,  10  Ind.  32,  a  custom  of 
the  locality  was  offered  in  evidence,  to  explain  the  words  "  to 
clear  out  the  field,"  and  denied,  the  court  remarking  that 
"  a  contract  for  clearing  land  might  thus  be  made  to  mean 
one  thing  in  Posey  county,  and  quite  another  in  Steuben  or 
Lake.  *  *  The  policy  of  the  State  is  to  have  all  her 
localities  a  unit — the  same  law  and  the  same  rule  of  decision 


NOVEMBER  TERM,  1874.  647 

Spears  etaL  v.  Ward  et  dL 

prevailing  everywhere  throughout  the  State.  Perhaps  it  is 
not  too  much  to  say  that  a  good  usage  or  custom  in  this  State 
should,  in  addition  to  the  common  law  requisites,  be  shown  to 
prevail  all  over  the  State,  regarded  as  a  single  locality." 

In  Wallace  v.  Morgan,  23  Ind.  399,  a  custom  of  commission 
merchants  in  Indianapolis,  to  forward  to  New  York,  for  sale, 
flour  of  a  certain  grade,  unsuitable  for  the  Indianapolis  mar- 
ket, was  pleaded,  and  was  held  insufficient. 

In  Atkinson  v.  Allen,  29  Ind.  375,  it  was  attempted  to  be 
shown  by  a  custom  amongst  pork  dealers,  that,  when  hogs 
were  slaughtered  on  joint  account,  the  party  slaughtering  them 
was  entitled,  to  the  exclusion  of  the  other  party,  to  the  profits 
on  the  sales  of  the  bristles,  gut  fat,  and  grease,  when  the 
written  contract  was  silent  upon  the  subject,  but  it  was  held  to 
be  inadmissible. 

A  custom  in  the  city  of  Fort  Wayne,  showing  that  the  lessor 
was  bound  to  repair  the  building  let  when  there  was  no  cove- 
nant for  repairs  in  the  lease,  was,  in  a  pleading,  held  insuffi- 
cient.    Biddle  v.  Reed,  33  Ind.  529. 

In  Bafert  v.  Scroggins,  40  Ind.  195,  this  court  cites  Harper 
v.  Pound,  supra,  and  Atkinson  v.  AUen,  supra,  approvingly,  and 
adds,  that "  it  may  well  be  doubted  whether  a  custom  can  be 
held  valid  unless  it  be  coextensive  with  the  boundaries  of  the 
State." 

In  the  history  of  the  State,  we  have  been  unable  to  find  a 
single  case  in  which  a  particular  custom  was  allowed  to  con- 
trol, change,  modify,  or  in  any  way  affect  a  written  contract. 
It  is  but  a  quarter  of  a  century  since  local  laws  had  become 
so  great  an  evil  as  to  call  for  constitutional  prohibition,  and 
courts  should  not  admit  that  to  be  done  indirectly  by  a  partic- 
ular custom,  which  could  not  be  accomplished  by  direct  legis- 
lation. We  are  of  opinion  that  no  particular  custom,  unless 
it  is  coextensive  with  the  State,  should  be  allowed  to  affect  a 
general  law. 

The  contract  under  consideration  is  expressed  in  plain  and 
-common  words,  the  subject-matter  is  one  of  the  most  familiar 
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in  the  business  of  life,  and  we  think  the  court  committed  no 
error  in  refusing  the  evidence  offered  by  the  appellants. 

The  evidence  is  all  before  us  in  a  bill  of  exceptions.  We 
have  studied  it  carefully.  It  is  somewhat  conflicting,  and 
doubtless  would  be  again  if  a  new  trial  was  granted.  The 
subject-matter  is  one  about  which  candid  and  intelligent  wit- 
nesses will  differ  in  some  degree.  The  parties  had  full  lib- 
erty, up  to  the  limits  of  their  rights,  to  contest  the  question 
as  to  what  constituted  "  fat,  smooth,  merchantable,  and  native 
steers,"  at  the  places  of  delivery.  Thus  far  they  had  a  right 
to  interpret  the  meaning  of  the  contract  by  facts.  They  have 
done  so,  and  we  think  the  preponderance  of  the  evidence  is  with 
the  verdict.    There  is  no  error  in  the  record. 

The  judgment  is  affirmed. 
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Cbimixai*  Law. — Indictment  for  Murder. — Corundum  of  Lower  Grade  of  Crime* 
New  Trial— A  person  indicted  for  murder  in  the  first  degree,  on  the  trial, 
was  found  guilty  of  murder  in  the  second  degree,  tho  judgment  was 
reversed  on  appeal  by  the  defendant,  the  cause  was  again  tried,  resulting 
in  a  verdict  of  guilty  of  manslaughter,  and  the  defendant  again,  at  his 
request,  was  granted  a  new  trial. 

Held,  that  he  took  the  new  trial  as  to  the  whole  cause,  and  might  be  tried 
again  for  the  higher  grades  of  the  crime,  of  which  he  was  not  convicted,  as 
well  as  for  the  lower  grades,  of  which  he  was  convicted. 

Same. — Practice. — Reversal  of  Judgment. — The  reversal  of  a  judgment  in  a 
criminal  cause  which  results  in  a  new  trial  has  the  same  effect  as  the  grant- 
ing of  a  new  trial,  on  the  application  of  the  defendant,  by  the  court  below. 

Same. — Under  sections  140  and  141  of  tho  criminal  code  (2  Q.  &  H.  423), 
the  granting  of  a  new  trial  in  a  criminal  cause  places  the  parties  in  the 
same  position  as  if  no  trial  had  ever  been  had. 

From  the  Ripley  Circuit  Court. 

J.  W.  Gordon,  T.  M.  Brovme,  R.  N.  Lamb,  J.  JV".  Kimball, 
W.  D.  WiUson,  T.  E.  WiUx>n,J.  A.  Works,  and  J.  D.  Work*, 
for  appellant. 
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Buskerk,  C  J. — The  appellant,  Cincinnatus  Bradley,  filed 
his  petition  in  the  court  below  praying  for  a  writ  of  habeas 
corpus,  and  that  he  be  discharged  from  an  imprisonment 
which  he  alleges  to  be  unlawful.  The  facts  set  forth  in  the 
petition  are,  in  substance,  as  follows  : 

At  the  May  term,  1869,  of  the  Switzerland  Circuit  Court, 
the  appellant  was  indicted  therein  for  murder  in  the  first 
degree,  for  killing  one  Alexander  Evans,  by  shooting  him,  at 
6aid  county,  on  the  20th  day  of  September,  1868.  When  the 
case  was  called,  the  appellant  moved  for  a  change  of  venue 
from  Judge  Berkshire,  which  motion  was  granted,  and  the 
Hon.  Robert  N.  Lamb,  judge  of  the  twenty-sixth  circuit  court, 
was  called  to  preside  at  the  trial.  It  was  subsequently  tried 
by  a  jury  before  the  said  Lamb,  and  the  appellant  was  found 
guilty  of  murder  in  the  second  degree,  and  sentenced  to  impris- 
onment in  the  state  prison  for  his  natural  life.  A  motion  for 
a  new  trial  was  made,  overruled,  and  a  judgment  rendered  on 
the  verdict.  Bradley  appealed  to  the  Supreme  Court,  which 
reversed  the  judgment,  and  remanded  the  cause  to  the  court 
below  for  further  proceedings.  Bradley  v.  The  State,  31  Ind. 
492. 

At  the  May  term,  1871,  of  the  Switzerland  Circuit  Court, 
the  Hon.  Frank  Emmerson,  Judge  of  the  Jackson  Common 
Pleas,  was  called  to  preside  in  said  cause.  Upon  the  applica- 
tion of  appellant,  the  venue  was  changed  from  Switzerland  to 
Ripley  county.  At  the  August  term,  1871,  of  that  court,  the 
cause  was  tried  by  a  jury  before  said  Emmerson,  and  resulted 
in  a  verdict  of  guilty  of  manslaughter,  and  that  he  be  confined 
in  the  state  prison  for  the  term  often  years. 

Before  going  to  trial,  the  appellant  asked  and  obtained  leave 
to  withdraw  his  plea  of  "  not  guilty,"  and  plead  the  former 
verdict  as  an  acquittal  of  the  indictment,  which  contained  but 
one  count,  which  was  for  murder  in  the  first  degree.  This 
plea  set  up  the  former  trial  and  verdict  of  guilty  of  murder  in 
the  second  degree.  The  State  filed  a  demurrer  to  this  answer, 
and  the  court  overruled  the  demurrer,  so  far  as  murder  in  the 
first  degree  was  concerned,  and  rendered  judgment  thereon, 
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to  the  effect  that  the  said  defendant  be,  and  he  was,  by  reason 
of  the  proceedings,  trial,  verdict,  judgment,  and  the  reversal 
of  such  judgment  by  the  Supreme  Court,  fully  acquitted  and 
discharged  of  and  from  said  indictment,  so  far  as  the  crime  of 
murder  in  the  first  degree  is  charged  therein ;  but  that  as  to 
murder  in  the  second  degree  and  manslaughter,  as  charged  in 
said  indictment,  the  said  demurrer  be  overruled ;  and  that  said 
defendant  answer  over  to  said  indictment  as  and  for  the  crimes 
of  murder  in  the  second  degree  and  manslaughter.  Thereupon 
the  appellant  pleaded  not  guilty,  under  protest,  and,  after 
moving  for  his  discharge  upon  said  indictment,  which  motion 
was  overruled,  the  cause  was  submitted  to  a  jury  for  trial,  with 
the  result  above  stated. 

The  court  granted  him  a  new  trial,  and  at  the  time  of  the 
filing  of  his  petition  for  habeas  corpus  the  appellant  was  con- 
fined in  jail,  awaiting  his  trial.  Deeming  the  judgment  ren- 
dered by  Judge  Emmerson,  upon  the  demurrer  to  his  answer 
setting  up  his  former  acquittal,  equivalent  to  an  acquittal  and 
discharge  of  and  from  the  indictment,  he  prayed  for  a  writ  of 
habeas  corpus,  and,  upon  hearing,  for  a  discharge  from  impris- 
onment. 

The  court,  upon  a  final  hearing,  refused  to  discharge  the 
appellant,  and  from  this  judgment  he  has  appealed. 

The  indictment  was  for  murder  in  the  first  degree,  but  this 
included  the  charges  of  murder  in  the  second  degree  and  man- 
slaughter, and  had  the  same  legal  effect  as  if  there  had  been 
three  counts  in  the  indictment,  one  for  murder  in  the  first 
degree,  one  for  murder  in  the  second  degree,  and  one  for  man- 
slaughter. The  first  verdict,,  finding  the  appellant  guilty  of 
murder  in  the  second  degree,  without  any  finding  as  to  mur- 
der in  the  first  degree,  operated  as  an  acquittal  of  murder  in 
the  first  degree  ;  and  the  second  verdict,  finding  him  guilty 
of  manslaughter,  was  equivalent  to  an  express  finding  of  not 
guilty  of  murder  in  both  degrees  ;  and  a  judgment  rendered  on 
finch  verdict  would  have  been  a  bar  to  a  future  prosecution 
for  murder  in  both  degrees.  This  is  well  settled  by  authority* 
Weinzorpflin  v.  The  State,  7  Blackf.  186;  Moon  v.  The  State, 
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3  Ind.  438 ;  Evans  v.  The  State,  7  Ind.  271 ;  Clem  v.  The- 
Staie,  42  Ind.  420;  Brennan  v.  2%6  Peopfe,  15  111.  511 ;  Hurt 
v.  The  Stale,  25  Miss.  378 ;  Guenther  v.  TAe  People,  24  N.  Y. 
101 ;  State  v.  Lessing,  16  Minn.  75. 

It  is  unquestionably  true,  that  the  appellant,  by  the  first 
verdict,  was  acquitted  of  murder  in  the  first  degree,  and  by 
the  second  verdict  he  was  acquitted  of  murder  in  the  first  and 
second  degrees,  and  that  such  acquittal  would  have  been  a 
complete  bar  to  any  prosecution  for  such  grades  of  the  crime 
with  which  he  was  charged,  if  he  had  not  by  appeal  to  this 
court  obtained  a  reversal  of  the  judgment  rendered  on  the  first 
verdict,  and  if  he  had  not  asked  and  obtained  a  new  trial  after 
the  rendition  of  the  second  verdict.  It  is  settled,  that  the 
reversal  of  a  judgment  which  results  in  a  new  trial  has  the 
same  force  and  effect  as  the  granting  of  a  new  trial  by  the 
court  below,  upon  the  application  of  the  appellant.  The  ques- 
tion is,  therefore,  presented  for  decision,  whether  the  appellant 
took  a  new  trial  as  to  the  whole  case,  or  only  as  to  the  grade 
or  grades  of  crime  of  which  he  was  found  guilty.  This  ques- 
tion will  be  viewed  in  a  double  aspect : 

First.  What  is  the  rule  at  common  law? 

Second.  How  far  is  the  question  controlled  by  statute  in 
this  State? 

We  proceed  to  inquire  what  is  the  rule  at  common  law,  and 
we  will  first  ascertain  what  has  been  decided  in  this  State, 
and  afterward  we  will  cite  the  adjudged  cases  supporting  the 
one  or  the  other  of  the  propositions  stated  and  contended  for 
by  counsel. 

It  was  held  by  this  court,  in  Morris  v.  The  State,  1  Blackf. 
37,  that  he  who  asks  and  obtains  a  new  trial  must  take  it  as 
to  the  whole  case. 

It  was  held  by  this  court,  in  Joy  v.  The  State,  14  Ind.  139, 
that  when  the  indictment  is  good,  and  the  court,  laboring 
under  the  belief  that  it  is  not  good,  shall,  on  the  defendant's 
application,  arrest  judgment  on  a  verdict  of  conviction,  the 
defendant's  jeopardy  has  ceased  at  his  own  request  and  for 
his  own  benefit,  and  he  may  be  proceeded  against  anew,  where 
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the  prosecutor  is  not  authorized  to  obtain  a  reversal  of  the 
judgment  of  arrest  so  as  to  again  proceed  on  the  former  indict- 
ment. In  that  case,  Joy  was  indicted  for  murder,  and  was 
placed  upon  trial.  After  the  jury  had  been  sworn,  and  with- 
out withdrawing  the  plea  of  not  guilty,  the  court  permitted 
the  defendant  to  move  the  court  to  compel  the  prosecuting 
attorney  to  elect  upon  which  count  he  would  try  the  defend- 
ant. The  motion  was  sustained,  and  the  State  elected  to  go 
to  trial  on  the  first  count.  The  court  then,  upon  the  motion 
of  the  defendant,  quashed  the  first  count.  The  State  then 
entered  a  nolle  prosequi  to  the  second  count,  and  the  jury  was 
discharged,  and  the  prisoner  was  remanded  to  jail  to  await 
the  further  action  of  the  grand  jury.  The  indictment  upon 
which  he  was  afterward,  at  the  same  term,  tried  and  convicted, 
was  then  returned  by  the  grand  jury.  The  defendant,  upon 
being  arraigned,  pleaded  the  former  acquittal  upon  a  similar 
charge  for  the  same  offence.  The  State  replied  the  facts  here- 
inbefore stated,  and  that  the  prosecutor,  upon  electing  to  try 
upon  the  first  count,  "  dismissed  the  second  count  of  said 
indictment."  The  defendant  demurred  to  the  reply,  which 
was  overruled.  The  defendant  had  been  placed  in  jeopardy  upon 
the  first  indictment,  but  this  court  held,  that  he  had  waived 
his  constitutional  privileges  by  the  proceedings  hereinbefore 
set  out. 

It  has  been  held  in  the  following  cases,  that  where  a  judg- 
ment of  conviction  has  been  reversed  on  the  application  of  the 
defendant,  and  the  cause  is  remanded  for  a  new  trial,  or  where 
a  new  trial  has  been  granted  upon  the  motion  of  the  defend- 
ant, the  defendant  has  waived  his  constitutional  protection, 
and  takes  the  new  trial  as  to  the  whole  case,  and  may  again  be 
put  upon  trial  for  the  same  grade  of  crime  of  which  he  was 
found  not  guilty,  as  well  as  the  grade  of  the  crime  of  which 
he  was  found  guilty :  The  People  v.  March,  6  Cal.  543 ;  The 
People  v.  Olwdl,  28  Cal.  456  ;  The  State  v.  Redman,  17  Iowa, 
329;  The  State  v.  Knouse,  33  Iowa,  365;  Sutdiffev.  The  State, 
18  Ohio,  469 ;  Stewart  v.  The  State,  15  Ohio  St  155 ;  The 
State  v.  Behimer,  20  Ohio  St.  572 ;  Commonwealth  v.  Olds,  5 
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Litt.  137  ;  Gerard  v.  The  People,  3  Scam.  362 ;  Ned  v.  The 
State,  7  Port.  187 ;  Bailey  v.  The  State,  26  Ga.  579 ;  The 
People  v.  Morrison,  1  Parker  C.  C.  625  ;  The  United  States  v. 
Harding,  1  Wall.  Jr.  127 ;  The  United  States  v.  Keen,  1 
McLean,  429 ;  United  States  v.  Conner,  3  McLean,  573 ;  The 
State  v.  Walters,  16  La.  An.  400. 

It  has  been  held,  in  the  following  cases,  that  the  only  effect 
of  a  new  trial,  whether  granted  by  the  court  below,  or  result- 
ing from  a  reversal  of  the  judgment  of  the  lower  court,  is  to 
subject  the  party  to  a  trial  for  the  offence  of  which  he  had 
been  convicted,  and  that  the  verdict  of  acquittal  of  the  other 
offences  charged  remains  unaffected :  The  State  v.  Martin,  30 
Wis.  216 ;  The  People  v.  Gilmore,  4  Cal.  376 ;  Brennan  v. 
The  People,  15  111.  517 ;  Stoltz  v.  The  People,  4  Scam.  168; 
Barnett  v.  The  People,  54  111.  325 ;  Swinney  v.  The  State,  8  Sm. 
&  M.  576 ;  Morris  v.  The  State,  8  Sm.  &M.  762 ;  Hurt  v.  The 
State,  25  Miss.  378 ;  Slaughter  v.  The  State,  6  Humph.  410 ; 
Campbell  v.  The  State,  9  Yerg.  333 ;  Esmon  v.  The  State,  1 
Swan  Tenn.  14 ;  The  State  v.  Coleman,  3  Ala.  14 ;  The  State  v. 
Burns,  8  Ala.  313;  Martin  v.  The  State,  28  Ala.  71;  Bell  v. 
The  State,  13  Am.  Law  Reg.,  n.  s.  752 ;  State  v.  KMe,  2 
Tyler,  471 ;  The  Commonwealth  v.  Bennett,  2  Va.  Cas. 
235 ;  Kirk  v.  Commonwealth,  9  Leigh,  627  ;  Livingston's  Case, 
14  Grat.  593 ;  Jones  v.  The  State,  13  Texas,  168 ;  The  State 
v.  Boss,  29  Mo.  32 ;  Jordan  v.  The  State,  22  Ga.  545 ;  The 
State  v.  Desmond,  5  La.  An.  398 ;  The  State  v.  Chandler, 
5  La.  An.  489. 

Bishop  on  Criminal  Law,  in  sec.  1004,  vol.  1,  says :  "  The 
cases  are  very  inharmonious  as  to  some  points  now  to  be  stated ; 
but,  in  general  terms,  the  waiving  of  a  constitutional  right, 
implied  in  the  making  of  an  application  for  a  new  trial,  is  not 
construed  to  extend  beyond  the  precise  thing  concerning  which 
the  relief  is  sought*  If,  therefore,  the  verdict  finds  a  prisoner 
guilty  of  part  of  a  charge  against  him,  and  not  guilty  of 
another  part, — as,  for  example,  guilty  on  one  count  of  the 
indictment,  and  not  guilty  on  another  count ;  or,  there  being 
but  one  count,  guilty  of  manslaughter,  and  not  guilty  of  mur- 
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der ;  and  a  new  trial  is  granted  him, — he  cannot  be  convicted,, 
on  the  second  trial,  of  the  matter  of  which  he  was  acquitted 
on  the  first." 

Wharton,  in  his  Criminal  Law,  maintains  the  same  doctrine 
as  Bishop,  where  there  are  several  counts  in  the  indictment, 
but  recognizes  on  this  point  a  distinction  between  cases  where 
the  indictment  contains  several  counts,  on  some  of  which  there 
is  an  acquittal  and  on  others  a  conviction,  and  where  there  is 
but  one  count  which  includes  a  greater  and  a  less  charge; 
maintaining  that,  in  the  latter,  if  there  is  a  conviction  of  the 
inferior  degree  of  the  offence  and  a  new  trial,  the  new  trial 
will  open  the  whole  case;  but  that  such  would  not  be  the 
effect  in  the  former  class  of  cases.  But  the  distinction  does 
not  seem  to  be  sound  on  principle  or  very  fully  sustained  by 
authority.     The  State  v.  Boss,  29  Mo.  32. 

We  have  thus  far  considered  the  question  without  reference 
to  the  provisions  of  the  statute  of  this  State.  Sees.  72,  73, 
and  74  of  the  criminal  code  are  as  follows  : 

"  Sec.  72.  Upon  an  indictment  for  an  offence  consisting  of 
different  degrees,  the  jury  may  find  the  defendant  not  guilty  of 
the  degree  charged  in  the  indictment,  and  guilty  of  any  degree 
inferior  thereto,  or  of  an  attempt  to  commit  the  offence."  2 
G.  &  H.  405. 

"  Sec.  73.  In  all  other  cases  the  defendant  may  be  found 
guilty  of  any  offence,  the  commission  of  which  is  necessarily 
included  in  that  with  which  he  is  charged  in  the  indictment." 
2  G.  &  H.  406. 

"  Sec.  74.  Counts  for  murder  in  the  first  and  second  degree, 
and  for  manslaughter,  may  be  joined  in  the  same  indictment^ 
and  on  the  trial  the  defendant  may  be  convicted  of  either 
offence." 

Sec.  72  relates  to  a  case  where  there  is  but  one  count  in  the 
indictment,  and  that  is  for  murder  in  the  first  degree.  Such 
an  indictment  includes  both  degrees  of  murder  and  man- 
slaughter, and  on  such  an  indictment  the  defendant  may  be 
found  not  guilty  of  murder  in  the  first  degree,  but  guilty  of 
murder  in  the  second  degree ;  or  he  may  be  found  not  guilty  of 
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murder  in  either  degree,  but  guilty  of  manslaughter ;  or  he 
may  be  found  not  guilty  of  murder  in  both  degrees  and  of 
manslaughter,  but  guilty  of  an  attempt  to  commit  the  crime 
of  murder.  And  the  same  rule  would  obtain  if  the  indictment 
was  for  murder  in  the  second  degree,  except  that  the  accused 
could  not,  on  such  an  indictment,  be  found  guilty  of  murder  ia 
the  first  degree,  as  the  section  provides  that  a  person  may  be 
found  not  guilty  of  the  degree  charged,  but  guilty  of  any 
degree  inferior  thereto. 

The  purpose  of  sec.  73  is  illustrated  by  the  case  of  WaU  v. 
The  State,  23  Ind.  150.  There,  the  defendant  was  indicted  for 
an  assault  and  battery  with  the  intent  to  commit  murder  in 
the  first  degree,  but  was  found  guilty  of  an  assault  and  battery 
with  the  intent  to  commit  murder  in  the  second  degree.  On 
appeal  to  this  court,  he  insisted  that  the  judgment  should  be 
reversed,  for  the  reason  that  he  was  not  found  guilty  of  the 
offence  charged,  but  this  court  held  the  conviction  right, 
because  the  offence  charged  necessarily  included  the  oflence  of 
which  he  was  found  guilty,  and  based  the  ruling  upon  the  sec- 
tion under  examination.  The  purpose  of  the  section  is  still 
further  illustrated  by  the  case  of  Rose  v.  The  State,  33  Ind. 
167,  where  it  was  held  that  an  indictment  for  the  rescue  of  a 
prisoner  did  not  necessarily  include  an  assault  and  battery  ; 
but  the  conviction  for  an  assault  and  battery  was  sustained, 
because  such  offence  was  also  properly  charged  in  the  indict- 
ment. 

Sec.  74  provides  that  separate  counts  for  murder  in  the  first 
and  second  degree,  and  for  manslaughter,  may  be  joined  in  the 
same  indictment,  and  on  the  trial  the  defendant  may  be  found 
guilty  of  either  offence. 

We  think  it  can  make  no  difference,  so  far  as  the  question 
under  examination  is  concerned,  whether  the  three  degrees  of 
homicide  are  charged  in  one  count  or  in  three  separate  counts 
in  the  same  indictment.  The  only  authority  we  have  found 
which  attempts  to  draw  this  distinction  is  Wharton,  and  he 
lays  down  the  doctrine  that  where  there  is  but  one  count  and 
a  conviction  of  an  inferior  degree  and  a  new  trial,  the  new 
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trial  will  open  the  whole  case,  a  result  which  the  learned 
counsel  for  appellant  would  greatly  deprecate. 

But  we  have  another  statutory  provision  which  has  an 
important-bearing  upon  the  question  in  judgment.  Sees.  140 
and  141  of  the  criminal  code,  2  G.  &  H.  423,  are  'as  fol- 
lows: 

"  Sec.  140.  A  new  trial  is  a  re-examination  of  the  issue  in 
the  same  court. 

"Sec.  141.  The  granting  of  a  new  trial  places  the  parties 
in  the  same  position  as  if  no  trial  had  been  had ;  the  former 
verdict  can  not  be  used  or  referred  to,  either  in  the  evidence 
or  argument." 

The  last  section  quoted  is  broad  and  comprehensive.  It  is 
expressly  declared,  that "  the  granting  of  a  new  trial  places  the 
parties  in  the  same  position  as  if  no  trial  had  been  had." 
Before  the  first  trial,  the  appellant  was  charged  with  murder  in 
the  first  degree,  and  that  charge  included  murder  in  the  second 
degree  and  manslaughter.  H$  was  found  guilty  of  murder  in 
the  second  degree,  and  judgment  was  rendered  on  the  verdict, 
but  the  judgment  was  reversed  by  this  court,  and  the  cause 
was  remanded  for  a  new  trial.  As  we  have  seen,  the  reversal 
of  a  judgment  which  results  in  a  new  trial  has  the  same  legal 
effect  as  the  granting  of  a  new  trial  by  the  court  below,  upon 
the  application  of  the  defendant.  So,  upon  the  reversal  of 
the  judgment,  the  parties  stood  as  though  there  had  been  no 
trial.  The  trial  and  verdict  were  abrogated.  The  former  ver- 
dict could  not  be  referred  to,  either  in  the  evidence  or  argument. 
There  was  nothing  to  show  that  there  had  been  a  trial  and 
verdict.  This  was  intended  as  a  protection  to  the  accused. 
The  jury  were  to  be  kept  in  ignorance  of  the  fact  that  a  former 
jury  had  found  the  accused  guilty  of  any  crime.  By  this  pro- 
vision, the  legal  presumption  of  his  innocence  could  not  be 
overcome  or  weakened  by  the  knowledge  that  there  had  been 
a  verdict  against  him.  So  the  granting  of  a  new  trial  upon 
the  conviction  for  manslaughter  expunged  both  verdicts  and 
judgments,  and  the  appellant  stood  with  all  the  presumptions 
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of  the  law  in  his  favor,  to  the  same  extent  as  when  the  indict- 
ment  was  first  presented  against  him. 

It  is  true  that  sec.  14  of  article  1  of  our  constitution  pro- 
vides, that "  no  person  shall  be  put  in  jeopardy  twice  for  the 
same  offence."  This  humane  and  benign  provision  of  our 
fundamental  law  was  borrowed  from  the  common  law  and 
-magna  charta.  Every  person  acquainted  with  the  history  of 
governments  must  know  that  state  trials  have  been  employed 
as  a  formidable  engine  in  the  hands  of  a  dominant  adminis- 
tration, and  that,  on  a  revolution  of  sentiment,  those  who  had 
been  acquitted  of  all  crime,  under  a  former  reign,  might  be 
subjected  anew  to  prosecution,  and  that  a  despot,  by  frequently 
arraigning  and  trying  an  accused  political  enemy,  might  ulti- 
mately put  him  down,  so  that  he  could  no  longer  annoy  the 
existing  power.  To  prevent  these  mischiefs,  the  ancient  com- 
mon law,  as  well  as  magna  charta  itself,  provided  that  on© 
acquittal  or  conviction  should  satisfy  the  law.  Commonwealth 
v.  Oldsy  5  Litt.  137.  The  framers  of  the  federal  and  state 
governments  regarded  the  doctrine  so  important  and  necessary 
that  they  incorporated  the  same  principle  in  the  fundamental 
law.  Every  man  accused  of  crime,  who  has  been  acquitted 
by  the  verdict  of  a  jury  of  the  whole  crime  preferred  against 
him,  is  shielded  and  protected  by  the  constitution.  The  State 
can  not  ask  for  a  new  trial.  The  court  can  not  grant  a  new 
trial,  of  its  own  motion,howevermonstrousand  unjust  the  verdict 
may  be.  So,  when  a  person  is  charged  by  indictment  with  a 
crime  consisting  of  several  degrees,  and  he  is  found  not  guilty 
of  the  highest  degree  but  guilty  of  one  of  the  inferior  degrees, 
he  is  entitled  to  the  same  constitutional  protection,  and  there 
is  no  power  in  the  government  that  can  subject  him  to  another 
trial  for  the  offence  of  which  he  was  found  not  guilty,  without 
his  consent  and  concurrence.  The  legislature  has  interposed 
and  said  to  all  persons  thus  circumstanced,  that  if  you  believe 
you  have  been  unjustly  and  wrongfully  convicted,  you  may 
have  another  trial  on  the  express  condition  that  the  State  shall 
have  the  right  to  place  you  on  trial  again  for  the  grade  or 
grades  of  the  offence  of  which  you  were  found  not  guilty ;  and, 
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in  our  judgment,  when  a  defendant  asks  and  obtains  a  new 
trial,  he  thereby  waives  the  constitutional  protection,  and  musk 
take  it  as  to  the  whole  case. 

The  examination  which  we  have  made  of  the  common  law 
doctrine  discloses  the  fact  that  there  is  much  conflict  among 
the  elementary  writers  and  the  adjudged  cases.  The  rulings 
in  many  of  the  states  are  squarely  contradictory  and  repug- 
nant. We  think  that  we  may  safely  assume  that  sees.  140  and 
141,  above  quoted,  were  enacted  in  view  of  this  conflict  of 
authority,  and  for  the  purpose  of  establishing  a  fixed  and  uni- 
form rule. 

It  is  further  contended  by  counsel  for  appellant,  that  the 
acquittal  of  the  appellant  of  murder  in  both  degrees  so  far 
destroyed  the  indictment  as  to  leave  no  charge  of  manslaughter 
against  him,  and  that  he  could  not  be  put  on  trial  for  such 
offence.  This  is  carrying  the  doctrine  much  farther  than  it 
has  ever  been  carried,  and,  in  our  opinion,  is  wholly  untenable. 
It  is  settled  by  all  the  authorities  which  we  have  hereinbefore 
cited,  that  the  acquittal  of  the  higher  grade  of  crime  does  not 
affect  the  less  offence  charged  in  the  indictment,  and  that  the 
accused  may  be  put  on  trial  for  any  offence  of  which  he  waa 
not  acquitted.  The  question  of  controversy  in  the  numerous 
cases  cited  was  not  whether  the  accused  could  be  again  tried 
for  the  offence  of  which  he  was  found  guilty,  and  as  to  which 
he  had  taken  a  new  trial,  but  whether  he  could  be  again  tried 
for  the  higher  grade  or  grades  of  crime,  of  which  he  had  been 
found  not  guilty.  Upon  the  first  proposition  the  authorities 
are  uniform,  while*  on  the  other  there  is  much  conflict. 

We  do  not,  under  the  peculiar  circumstances  surrounding 
this  case,  deem  it  necessary  to  determine  anything  as  to  the 
effect  of  the  judgment  rendered  by  Judge  Emmerson  discharg- 
ing the  appellant  from  further  prosecution  for  murder  in  the 
first  degree. 

We  think  the  appellant  was  not  entitled  to  a  discharge,  and 
that  the  ruling  of  the  court  below  was  correct. 

The  judgment  is  affirmed,  with  costs. 
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Practice. — Circuit  Court. — Claim  Against  Estate. — By  sections  79,  80,  and  81 
of  the  act  of  March  6th,  1873  (Acts  1873,  pp.  96  and  97),  the  jurisdiction 
of  the  court  of  common  pleas,  with  its  mode  of  procedure  under  the  act 
in  relation  to  decedents'  estates,  was  transferred  to  the  circuit  court.  Under 
the  amended  section  66  of  the  act  in  relation  to  decedents'  estates,  the 
practice  of  filing  special  answers  to  claims  against  estates  was  adopted, 
and  also  the  practice  of  filing  interrogatories  with  the  pleadings  accord- 
ing to  section  303  of  the  general  practice  act,  and  the  same  practice  in 
these  respects  should  be  followed  by  the  circuit  court. 

From  the  Floyd  Circuit  Court, 

G.  V.  Howk,  W.  W.  Tuley,  F.  Wilson,  and  A.  O.  Vorie,  for 
-appellant. 

A.  Dowling,  for  appellee. 

Biddle,  J. — The  appellee  filed  her  claim,  which  consisted 
of  three  several  promissory  notes,  made  to  her  by  Thomas  M. 
Alexander,  deceased,  of  whose  estate  the  appellant  is  the 
administratrix,  in  the  Floyd  Circuit  Court.  To  this  claim, 
which  was  presented  without  a  formal  complaint,  the  appellant 
answered : 

1.  General  denial. 

2.  That  the  notes  were  without  any  consideration. 

3.  Payment. 

4.  Set-off. 

With  the  fourth  paragraph  of  answer,  the  appellant  filed  ten 
several  interrogatories,  and  asked  that  the  appellee  be  required 
to  answer  them  under  oath.  On  motion  of  the  appellee,  the 
first,  second,  and  third  paragraphs  of  the  answer  were  stricken 
out  by  the  court.  On  further  motion  of  the  appellee,  the  inter- 
rogatories filed  with  the  fourth  paragraph  of  the  answer  were 
also  stricken  out  by  the  court.  To  these  rulings  the  appellant 
excepted.  A  trial  by  the  court  was  had ;  a  finding  and  judg- 
ment for  the  appellee ;  an  appeal  to  this  court  by  the  appellant, 
wherein  she  assigns  two  errors : 

1.  Sustaining  the  motion  to  strike  out  the  first,  second,  and 
third  paragraphs  of  the  answer. 
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2.  Sustaining  the  motion  to  strike  out  the  interrogatories 
filed  with  the  fourth  paragraph  of  the  answer. 

We  are  glad  to  see  points  clearly  raised,  a  record  neatly 
made,  and  the  questions  closely  argued  on  both  sides,  as  in  this 
case. 

By  sections  79,  80,  and  81  of  an  act  approved  March  6th, 
1873,  the  jurisdiction  of  the  court  of  common  pleas,  with  its 
mode  of  procedure  under  the  decedents1  act,  was  transferred  to 
the  circuit  court ;  we  must,  therefore,  settle  the  question  in 
this  record  according  to  the  practice  in  the  court  of  common 
pleas  as  it  existed  at  the  time  that  court  was  thus  abolished. 
Acts  1873,  pp.  06  and  97. 

Section  66  of  the  decedents'  act  (2  G.  &  H.  502),  as  it  was 
first  enacted,  allowed,  in  reference  to  claims  filed  against 
estates,  all  matters  of  valid  defence,  except  set-off,  to  be  given 
in  evidence  without  any  special  plea.  In  this  section  as 
amended,  this  provision  was  left  out,  and  the  following  pro- 
vision substituted  (2  6.  &  H.  503):  that  if  such  claim  is  not 
admitted  at  the  appearance  term,  it  "  shall  stand  for  trial  at  the 
next  term  thereof,  as  other  civil  actions  pending  therein."  At 
the  time  this  amendment  was  enacted,  the  court  of  common 
pleas  had  exclusive  jurisdiction  in  all  matters  of  decedents' 
estates,  and  was  besides  a  court  of  enlarged,  though  not  of 
general  common  law  jurisdiction.  In  this  court  much  of 
the  litigation  of  the  country  was  settled.  Its  mode  of  pro- 
cedure, except  in  matters  of  decedents'  estates,  was  governed 
by  the  general  practice  act  (2  G.  &  H.  33).  We  must,  there- 
fore, suppose  that  the  legislature,  by  the  words  "  shall  stand 
for  trial  at  the  next  term  thereof,  as  other  civil  actions  pend- 
ing therein,"  meant  to  adopt  the  mode  of  trial  and  method 
of  defence  as  to  claims  filed  against  decedents'  estates  which 
prevailed  at  the  time  in  "  other  civil  actions,"  in  that  court. 
Besides  claims  against  decedents'  estates,  there  were  no  "other 
civil  actions  pending  therein,"  except  such  as  were  governed, 
in  the  mode  of  procedure,  by  the  general  practice  act.  The 
practice  of  filing  special  answers  to  claims  against  decedents' 
estates  was  adopted  at  once  under  the  amended  section  66 
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{Morgan  v.  Squier,  8  Ind.  511),  and  has  continued  the  same  to 
the  present  time.  Orabb  v.  Atwood,  10  Ind.  322 ;  Barnett's 
Adm'x  v.  The  Cabinet  Makers?  Union,  28  Ind.  254 ;  CawoooVs 
Adm'r  v.  Lee,  32  Ind.  .44 ;  Stanford  v.  Stanford,  42  Ind.  485 ; 
Lancaster  v.  Crovld,  46  Ind.  397 ;  and  Bears*  v.  Montgomery, 
46  Ind.  544.  A  practice  so  uniform  and  continued  so  long 
ought  not  to  be  disturbed. 

We  think  the  court  erred  in  sustaining  the  motion  to  strike 
out  the  first,  second,  and  third  paragraphs  of  the  appellant's 
answer. 

At  the  time  the  practice  of  filing  special  answers  to  claims 
filed  against  decedents'  estates  was  adopted,  under  section  66, 
above  cited,  as  amended,  the  practice  of  propounding  inter- 
rogatories with  the  pleadings,  according  to  section  303  of  the 
general  practice  act  (2  G.  &  H.  189),  prevailed  in  the  court 
of  common  pleas  "  in  other  civil  actions,"  and  was,  by  the 
amendment  of  section  66,  made  applicable  in  defences  to  actions 
against  decedents'  estates.  This  practice  was  transferred  by 
the  act  of  March  6th,  1873,  with  the  jurisdiction  of  the  court 
of  common  pleas,  to  the  circuit  court ;  the  circuit  court,  there- 
fore, should  adopt  the  same  practice,  in  matters  of  decedents' 
estates,  that  prevailed  in  the  court  of  common  pleas  at  the  time 
the  transfer  was  made.  For  this  practice  see  Hubler  v.  Pullen, 
9  Ind.  273;  Cleveland  v.  Hughes,  12  Ind.  512;  Boswetty. 
Trams,  12  Ind.  524 ;  Hannum  v.  Curtis,  13  Ind.  206 ;  Druley 
v.  Hendricks,  13  Ind.  478;  Cleveland  v.  Stanley,  13  Ind. 
549 ;  McNamara  v.  Ellis,  14  Ind.  516 ;  Parish  v.  Heikes,  14 
Ind.  605;  Rielay  v.  Whitcher,  18  Ind.  458  ;  Smith  v.  Bosen- 
ham,  19  Ind.  256;  Whedock  v.  Barney,  27  Ind.  462;  and 
Aylesworth  v.  Brown,  31  Ind.  270. 

It  was  this  practice,  we  think,  which  was  made  applicable 
by  the  amendment  to  section  66,  as  cited,  to  all  defences  in  the 
court  of  common  pleas,  to  claims  filed  against  decedents' 
estates,  as  in  "other  civil  actions  pending  therein,"  and  which 
should  have  been  followed  by  the  circuit  court  in  the  case 
under  consideration. 
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It  was  error,  therefore,  to  sustain  the  motion  to  strike  oat 
the  interrogatories  filed  with  the  third  paragraph  of  appel- 
lant's answer. 

The  judgment  is  reversed,  and  the  cause  remanded,  for  fur- 
ther proceedings  according  to  this  opinion. 


48    MS 
153   696 


Cates  v.  McKinney. 

Pleading. — Marriage  Contract. — Breach  of. — Complaint— In.  an  action  lor 
breach  of  a  marriage  contract,  the  complaint  must  allege  that  the  promisa 
was  mutual ;  and  the  allegation  that  "  the  defendant  entered  into  a  con- 
tract with  her,  *  *  by  which  it  was  agreed  by  and  between  them  both 
that  they  would  get  married, "etc.,  though  not  in  the  usual  form,  is  sufficient. 

Same. — Parties. — Names  of. — Where  the  names  of  the  plaintiff  and  defendant 
were  given  in  full  in  the  caption  and  commencement  of  the  complaint, 
but  in  a  paragraph  of  the  complaint  the  plaintiff  was  identified  as  "she" 
and  "her,"  without  reference  to  the  caption; 

Held,  that  the  parties  were  sufficiently  referred  to  and  identified. 

Evidence. — Marriage  Contract. — Action  for  Breach  of. — Damages. — Seduction. — 
Evidence  of  seduction  in  an  action  for  breach  of  a  marriage  contract* 
where  the  complaint  contains  no  allegation  of  seduction,  is  inadmissible 
to  enhance  the  damages. 

.Same. — Declarations  and  Distress  of  Plaintiff. — In  an  action  for  breach  of 
a  marriage  contract,  evidence  of  the  declarations  made  by  the  plain- 
tiff, while  receiving  the  defendant's  visits,  and  the  distress  manifested  by 
the  plaintiff  on  hearing  of  the  defendant's  intention  not  to  marry  her,  in 
the  absence  of  the  defendant,  are  inadmissible  to  show  the  existence  of  the 
contract  on  the  part  of  the  defendant,  and  are  also  inadmissible  to  prove 
a  promise  on  the  part  of  the  plaintiff,  when  made  and  manifested  to  persona 
in  no  way  related  to  or  interested  in  the  plaintiff. 

£>ahe. — In  an  action  for  breach  of  a  marriage  contract,  declarations  or  acts 
of  the  plaintiff  so  equivocal  that  they  might  mean  one  thing  as  well  as 
another  should  not  be  allowed  to  go  to  the  jury  as  tending  to  show  a 
promise. 

From  the  Fountain  Circuit  Court. 

T.  F.  Davidson,  for  appellant. 
J.  MoCabe,  for  appellee. 
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Downey,  J. — This  was  an  action  by  the  appellee  against 
the  appellant,  for  breach  of  marriage  contract.  The  complaint 
consisted  of  three  paragraphs,  the  second  of  which  was  with- 
drawn, and  no  question  is  made  npon  it:  The  first  paragraph 
is  as  follows : 

"  The  plaintiff  complains  of  the  defendant,  and  6ays  that 
said  defendant  entered  into  a  contract  with  her,  in  the  month 
of  June,  1867,  by  which  it  was  agreed  by  and  between  them 
both  that  they  would  get  married  in  the  month  of  September 
following;  and  she  avers  that  she  made  all  necessary  arrange- 
ments and  preparations  to  consummate  said  contract,  and  was 
ready  and  willing  at  the  time  fixed  aforesaid  to  fulfil  the  same ; 
but  she  avers  that  said  defendant  wholly  failed  to  fulfil  his 
said  contract,  to  the  great  distress,  mortification,  and  disgrace 
of  plaintiff;  wherefore  she  demands  judgment  for  five 
thousand  dollars." 

The  third  paragraph  of  complaint  was  as  follows : 

"  And  for  a  third  paragraph  of  complaint,  she  says  that  in 
the  month  of  June,  1867,  the  defendant  agreed  to  marry  her 
within  a  reasonable  time  thereafter,  in  consideration  of  her 
promise  to  marry  him,  and  that  in  September  following  she 
made  all  necessary  preparations  to  fulfil  said  contract ;  but  she 
says  said  defendant  wholly  failed  and  refused  to  carry  out  said 
agreement,  or  to  fulfil  it  at  any  time,  though  the  plaintiff  was 
ready  and  willing  at  all  times  to  fulfil  the  same,  to  her  great 
mortification  and  damage;  wherefore  she  demands  five 
thousand  dollars,  costs,  and  other  proper  relief." 

The  answer  of  the  defendant  was  a  general  denial.  The 
issue  was  tried  by  a  jury,  and  there  was  a  verdict  for  the 
plaintiff  for  two  thousand  dollars.  A  motion  by  the  defend- 
ant for  a  new  trial  was  made  and  overruled,  and  final  judg- 
ment was  rendered  for  the  plaintiff  for  the  amount  of  the 
verdict. 

It  is  alleged  in  the  assignment  of  errors,  that  the  first  and 
third  paragraphs  of  the  complaint  are  insufficient,  and  that  the 
court  erred  in  overruling  the  motion  of  the  defendant  for  a 
new  trial. 
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It  is  urged  that  the  first  paragraph  of  the  complaint  is 
insufficient,  for  the  reason  that  it  "  does  not  aver  a  promise  to 
many  each  other."  In  cases  of  this  kind,  where  the  promise 
of  one  of  the  parties  is  the  consideration  for  the  promise  of 
the  other,  it  should  appear  that  the  promises  were  mutnaL 
King  v.  Kersey,  2  Ind.  402.  We  think  that  this  sufficiently 
appears  in  the  first  paragraph,  although  the  fact  is  not  averred 
in  the  usual  form.  It  is  alleged,  that  "  the  defendant  entered 
into  a  contract  with  her,  *  *  by  which  it  was  agreed  by 
and  between  them  both  that  they  would  get  married,"  etc. 
The  objection  made  to  the  third  paragraph  of  the  complaint  is, 
that  it  does  not  identify  in  any  way  the  parties ;  that  it  does 
not  say  who  is  referred  to  as  "  she "  and  "  her" ;  that  there  is 
not  any  reference  to  the  caption,  and  it  can  not  be  told  who  is 
meant  by  a  reference  to  the  preceding  paragraph,  as  each  para- 
graph must  be  good  as  an  independent  pleading.  The  names 
of  the  parties  are  given  at  the  commencement  of  the  com- 
plaint, and  the  third  paragraph  must  be  held  to  refer  to  the 
parties  as  there  mentioned.  The  objection  can  not  be  sus- 
tained. 

Several  reasons  were  stated  in  the  motion  for  a  new  trial, 
and  among  them,  that  the  court  had  erred  in  admitting  evidence 
of  seduction,  to  enhance  the  damages.  The  plaintiff,  under 
this  permission,  testified  that  the  defendant,  at  a  designated  time, 
seduced  her,  and  that  sexual  intercourse  between  them  took 
place  frequently,  for  a  period  of  six  months  or  more.  All  of 
which  was  denied  by  the  defendant  in  his  testimony.  In  King 
v.  Kersey,  supra,  it  was  decided  that  in  an  action  for  breach  of 
marriage  contract  the  plaintiff  might  prove  seduction,  to 
enhance  the  damages.  This  was  so  held  on  the  authority  of 
Whalen  v.  Layman,  2  Blackf.  191.  In  that  case  the  ruling 
was  on  the  authority  of  2  Stark.  Ev.  942,  n.  1,  Paul  v.  Fra- 
zier,  3Mass.71,andjBoy7ifonv.£eQb^,3Mass.l89;  and  Bur A» 
v.  Shain,  2  Bibb,  341,  was  cited  as  holding  the  contrary. 
The  case  of  Paul  v.  Frasier,  3  Mass.  71,  was  an  action  on 
the  case  for  seduction,  and  would  not  seem  to  support  the  rule 
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allowing  evidence  of  seduction,  when  the  action  was  for  a 
breach  of  the  marriage  contract  alone.  The  case  of 
JSoynton  v.  Kellogg  was  for  a  breach  of  marriage  contract  and 
seduction,  and  is  not,  therefore,  a  case  in  point.  The  note 
to  Starkie  refers  to  the  two  Massachusetts  cases,  and  to  Conn 
v.  WUaon,  2  Tenn.  233,  which  last  named  case,  in  terms,  relies 
exclusively  on  the  two  Massachusetts  cases.  In  the  cases  in  2 
Blackf.  and  2  Ind.,  it  does  not  appear  whether  the  declaration 
.alleged  seduction  or  not.  GoodaU  v.  Thurman,  1  Head,  209, 
follows  the  case  of  Conn  v.  Wilson,  2  Tenn.  233.  Matthews 
v.  Cribbett,  11  Ohio  St.  330,  without  citing  any  authorities, 
follows  the  same  rule.  In  Pennsylvania,  the  rule  is  the  same 
■as  in  Kentucky.  Baldy  v.  Stratton,  11  Penn.  St.  316 ;  Wear 
ver  v.  Bachert,  2  Penn.  St.  80. 

When  the  cases  in  this  court  were  decided,  a  woman  could 
not  prosecute  an  action  for  her  own  seduction.  Now,  by  the 
civil  code,  she  can  maintain  such  action.  2  G.  &  H.  55,  sec. 
24.  If,  in  an  action  for  a  breach  of  marriage  contract,  she  can 
receive  damages  for  seduction  also,  without  alleging  it,  she  can, 
contrary  to  all  rules  of  correct  pleading,  evidence,  and  prac- 
tice, sue  upon  one  cause  of  action  and  give  in  evidence  and 
recover  upon  two.  And  if  she  can  unite  them  in  the  same 
complaint  or  paragraph,  she  can  unite  a  cause  of  action  upon 
contract  with  another  founded  upon  a  tort.  In  2  Parsons  on 
Contracts,  70,  it  is  said : 

"  Whether  in  an  action  to  recover  damages  for  the  breach  of  a 
promise  of  marriage,  damages  for  seduction  may  be  recovered, 
has  been  much  questioned.  By  the  strict  rules  of  law,  they 
.should,  we  think,  be  excluded,  where  the  plaintiff  was  in 
actual  or  constructive  service,  or  lived  in  a  state  in  which  the 
statute  law  gave  her  an  action  for  the  seduction,  and  not  oth- 
erwise ;  and  the  weight  of  authority  seems  to  be  so." 

If  this  is  good  law,  then,  as  our  statute  authorizes  the 
woman  to  prosecute  an  action  for  her  seduction,  in  her  own 
name,  it  would  follow  that  she  could  not  recover  damages  for 
seduction  in  an  action  for  breach  of  marriage  contract.  Bat 
we  need  not  decide,  in  this  case,  whether  seduction  can  or  can 
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not  be  alleged  and  proved  in  a  suit  for  breach  of  marriage 
contract.  All  that  we  need  decide,  and  all  that  we  do  decide, 
is,  that  under  a  complaint,  in  such  case,  which  contains  no 
allegation  of  seduction,  evidence  of  that  Tact  can  not  be 
admitted  to  enhance  the  damages.  See  Lindley  v.  Dempsey, 
v45  Ind.  246. 

The  court  gave  this  instruction,  the  giving  of  which  is  one 
of  the  grounds  of  the  motion  for  a  new  trial : 

"This  is  an  action  brought  by  the  plaintiff,  Rebecca 
McKinney,  against  the  defendant,  David  Cates,  for  damages 
for  alleged  breach  of  marriage  contract.  The  defendant  puts 
in  no  defence  except  the  general  denial.  The  defendant's 
answer  having  denied  the  existence  of  such  a  contract,  the 
evidence  must  establish  the  contract  by  a  preponderance  before 
the  jury  can  find  for  the  plaintiff.  In  determining  whether 
there  was  a  contract  of  marriage  between  the  parties,  the  jury 
may  consider  any  evidence  tending  to  show  the  addresses  and 
attentions  of  the  defendant,  waiting  upon  her,  keeping  her 
company  in  public  and  private  as  a  suitor,  her  declarations 
while  receiving  his  visits,  and  her  distress  on  hearing  the 
defendant's  intentions  not  to  marry  her." 

In  our  opinion,  the  last  sentence  of  this  instruction  was  well 
calculated  to  mislead,  and  probably  did  mislead,  the  jury.  We 
allude  particularly  to  that  part  of  it  relating  to  the  declara- 
tions, etc.,  of  the  plaintiff  made  in  the  absence  of  the  defend- 
ant. It  is  clearly  to  be  understood,  from  the  part  of  the 
instruction  to  which  we  allude,  that  the  declarations  and 
expressions  of  grief  of  the  plaintiff,  if  shown  by  the  evidence, 
were  to  be  regarded  as  evidence,  in  her  favor,  of  the  existence 
of  the  contract  declared  upon. 

This,  we  think,  is  not  the  law.  In  any  other  kind  of  case  the 
declarations  of  a  party  in  his  own  favor,  made  in  the  absence 
of  his  adversary,  are  not  receivable  as  evidence  for  him  unless 
part  of  the  transaction  in  question,  the  res  gestae.  Such,  also, 
appears  to  be  the  ground  on  which  such  declarations,  in  this 
kind  of  case,  have  been  recognized  as  evidence  by  this  court. 
King  v.  Kersey ,  supra.    Such  declarations  and  expressions  of 
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grief,  no  matter  how  or  when  made,  if  in  the  absence  of  the 
defendant,  can  not  establish  the  contract.  The  most  they 
could  prove  is  the  fact  that  the  plaintiff,  as  one  of  the  parties 
to  the  contract,  had  agreed  to  or  entered  into  the  same.  As  was 
said  in  King  v.  Kersey,  supra,  they  are  admissible  "  as  tending 
to  show  a  promise  on  her  part,  not  upon  his."  We  are  not 
inclined  to  sanction  a  construction  which  may  fairly  be  con- 
strued as  in  violation  of  this  rule.  The  court  should  have  sa 
framed  or  qualified  the  charge  as  to  convey  clearly  to  the  jury  the 
understanding  that  the  declarations,  etc.,  of  the  plaintiff  could 
only  be  considered  as  evidence  of  a  promise  on  her  part.  The 
court  stated  no  other  qualification  than  that  the  declarations, 
etc.,  must  have  been  made  "  while  receiving  his  visits."  If 
they  were  then  made,  they  might  be  considered  "  in  determin- 
ing whether  there  was  a  contract  of  marriage  between  the 
parties;"  not  whether  she  had  assented  or  agreed  to  the  con- 
tract,  but  whether  there  was  a  contract  "  between  the  parties." 
Moreover,  it  has  not  been  held  by  this  court,  and  we  think 
should  not  be  held,  that  such  declarations,  made  in  the  absence 
of  the  defendant,  to  persons  in  no  way  related  to  or  interested 
in  the  party  making  them,  are  admissible.  In  King  v.  Ker- 
sey, supra,  the  declaration  admitted  in  evidence  was  made  to 
a  sister  of  the  plaintiff.  Whatever  the  circumstances  may  be 
which  are  relied  upon  to  show  a  promise  on  the  part  of  the 
plaintiff,  they  must  be  such  as  are  sufficient  to  establish  the 
fact  of  a  promise  on  her  part  to  marry  the  defendant.  The 
engagement  or  contract  must  be  mutual,  in  order  to  be  binding 
on  the  part  of  either.  There  is  no  other  consideration  for  the 
promise  of  one  than  the  promise  of  the  other.  Hence  the 
contract  on  the  part  of  the  plaintiff  must  be  such,  and  must 
be  so  established,  that  the  defendant  could  maintain  an  action 
thereon,  in  the  event  that  the  plaintiff  had  failed  to  perform  it 
on  her  part.  Declarations  or  acts  of  the  plaintiff,  which  are 
so  equivocal  that  they  may  mean  one  thing  as  well  as  another 
should  not  be  allowed  to  go  to  the  jury  as  tending  to  show  a 
promise.     Weaver  v.  Baehert,  supra. 

Other  grounds  for  a  new  trial  were  relied  upon,  but  they 
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need  not  to  be  considered.    The  new  trial  should  have  been 
granted  for  the  reasons  already  stated. 

The  judgment  is  reversed,  with  costs,    and  the  cause 
remanded,  with  instructions  to  grant  a  new  trial. 

Petition  for  a  rehearing  overruled. 


The  City  of  Richmond  et  al.  v.  Scott. 

CnY.~lhacatum.--&tock  in  National  BanL—By  the  act  of  March  4th,  1873 
(Acts  1873,  p.  214),  a  tax  may  be  levied  by  an  incorporated  city  on  the 
shares  of  stock  in  a  bank  organized  under  the  national  banking  law  of  the 
United  States,  held  by  any  person  on  the  1st  day  of  April,  1873,  as  well  as 
subsequent  years,  at  the  same  rate  as  on  real  and  other  personal  property 
within  the  city,  though  there  are  still  in  existence  branches  of  the  Bank 
of  the  State  of  Indiana,  the  shares  of  stock  in  which  are  not  subject  to 
municipal  taxation. 

Same. — The  validity  of  such  a  tax  is  not  impaired  by  the  fact  that  the  money 
paid  for  such  stock  may  have  been  taxed  for  municipal  purposes,  to  the 
same  person,  as  money  on  hand  on  the  1st  day  of  January. 

CONSTrrunoNAii  "Law.— Municipal  Taxation.— Section  1  of  article  10  of  the 
constitution  of  Indiana  ha*  no  reference  to  municipal  taxation. 

Prom  the  Wayne  Circuit  Court. 

W.  A.  Biclde,  for  appellants. 

J".  P.  SiddaU  and  C  H.  Burchenal,  for  appellee. 

Wobden,  J. — This  was  a  complaint  by  the  appellee  against 
the  city  of  Richmond  and  her  treasurer,  to  enjoin  the  collec- 
tion of  certain  taxes  levied  By  the  city  upon  the  shares  of  stock 
held  by  the  appellee  in  the  Richmond  National  Bank,  a  cor- 
poration organized  under  the  general  banking  law  of  the 
United  States.  It  appears  that  the  taxes  were  levied  for  the 
year  1873,  at  the  same  rate  as  was  levied  upon  real  and  other 
personal  property  within  the  city. 

There  were  two  paragraphs  in  the  complaint,  one  alleging 
that  the  bank  was  organized  on  the  1st  of  March,  1873,  and 
that  on  or  about  that  day  the  plaintiff  became  the  owner  of 
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the  stock ;  the  other  alleging,  that  the  bank  was  organized  in 
March,  1872,  when  the  plaintiff  became  the  owner  of  the 
stock. 

It  appears  from  the  complaint,  that  there  are  several 
branches  of  the  Bank  of  the  State  of  Indiana,  organized  under 
41  an  act  to  establish  a  bank  with  branches,"  passed  March 
3d,  1855,  still  in  existence.     See  1  G.  &  H.  139, 

Demurrers  to  each  paragraph  of  the  complaint,  for  want  of 
sufficient  facts,  overruled,  and  exception.  Final  judgment  for 
the  plaintiff. 

The  errors  assigned  call  in  question  the  correctness  of  the 
ruling  on  the  demurrers. 

The  taxes  appear  to  have  been  regularly  levied,  and  no 
objection  is  made  to  their  validity,  except  that  the  law  under 
which  the  levy  was  made  is  invalid,  or,  if  valid,  that  it  does 
not  authorize  the  levy  for  the  year  1873. 

The  taxes  are  expressly  authorized  by  the  act  of  March  4th, 
1873  (Acts  1873,  p.  214),  by  which  it  is  clearly  contemplated 
that  they  may  be  levied  for  the  year  1873,  as  well  as  subse- 
quent years.  See,  on  this  point,  DePauw  v.  The  City  of  New 
Albany,  22  Ind.  204 ;   Whitney  v.  RagsdaU,  33  Ind.  107. 

The  first  section  of  the  statute  last  above  cited  attempts  to 
authorize  the  levying  of  taxes,  for  municipal  purposes,  upon 
u  the  shares  of  capital  stock  owned  or  held  by  any  person  or 
body  corporate,  in  any  bank  or  banking  association,  chartered 
or  organized  under  the  laws  of  this  State,  or  chartered  or 
organized  under  the  laws  of  the  United  States  (including  the 
Bank  of  the  State  of  Indiana,  and  its  several  branches,  and 
national  banks  or  banking  associations)." 

It  is  claimed,  that  as  the  fifteenth  section  of  the  act  to  estab- 
lish a  bank  with  branches,  supra,  provides,  that  "  the  capital 
stock  of  said  bank  or  branches  shall  not  be*  taxable  for  munic- 
ipal purposes,"  it  folloWs,  that  the  shares  of  stock  in  the 
national  banks  are  entitled  to  the  same  immunity.  This  is 
based  upon  the  theory  that  no  tax  can  be  imposed  by  a  state 
upon  the  stock  in  national  banks,  except  such  as  is  imposed 
upon  the  stock  of  the  most  favored  banks  in  the  State.    The 
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forty-first  section  of  the  act  of  Congress  providing  for  national 
banks  (13  Stat.  At  Large,  3)  places  the  shares  of  stock  in  them 
within  the  taxing  power  of  the  6tates,  on  two  conditions;  that 
the  taxes  assessed  under  state  authority  shall  not  be  higher 
than  is  assessed  upon  other  moneyed  capital  in  the  hands  of 
its  own  citizens ;  and  that  the  tax  imposed  upon  the  shares 
shall  not  be  at  any  greater  rate  than  is  imposed  upon  the 
shares  in  any  banks  organized  under  state  authority. 

We  shall  enter  upon  no  discussion  of  the  question,  whether 
the  State  can  authorize  any  assessment  for  municipal  purposes 
upon  the  shares  of  stock  in  the  Bank  of  the  State  of  Indiana. 
The  charter  of  the  bank  has  been  supposed  to  be  a  binding 
compact  between  the  State  and  the  corporation,  including  its 
stockholders,  which  would  prevent  the  imposition  of  such 
taxes,  if  the  Constitution  of  the  United  States,  as  expounded 
in  the  Dartmouth  College  case  and  the  unnumbered  cases  fol- 
lowing it,  affords  any  protection.  No  power  is  reserved  to 
the  State  to  amend  or  alter  the  charter,  except  "  by  and  with 
the  consent  of  the  president  and  directors  of  the  bank,  and  of 
the  president  and  directors  of  each  branch."  Sec.  91. 

We  shall  take  for  granted,  for  the  purposes  of  this  case,  that 
such  taxes  cannot  be  imposed,  and  that  the  provision  in  our 
statute  authorizing  such  assessment  is  unconstitutional  and 
void.  But  it  by  no  means  necessarily  follows,  that  the  part 
of  the  law  providing  for  an  assessment  of  shares  of  stock  in 
the  national  banks  is  void.  These  provisions  are  so  distinct 
and  separate  that  one  may  stand  and  the  other  fall. 

The  Bank  of  the  State  of  Indiana  was  chartered  in  1855, 
with  the  provision,  as  we  have  seen,  that  the  capital  stock  of 
the  bank  and  branches  should  not  be  taxable  for  municipal 
purposes.  After  the  national  banking  law  passed,  most  of  the 
banking  business  of  the  State  was  done  by  the  national  banks. 
Some  half  dozen  branches  of  the  Bank  of  the  State  of  Indiana, 
however,  are  still  in  existence. 

A  construction  has  been  placed  upon  the  second  proviso  to 
the  forty-first  section  of  the  national  banking  law,  by  the 
Supreme  Court  of  the  United  States,  in  the  case  of  Lionberger 
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v.  Rouse,  9  Wal.  468,  which  clearly  establishes  the  validity 
of  the  tax  in  question  here,  although  the  State  had,  before  the 
passage  of  the  national  banking  law,  so  tied  up  her  hands  as 
that  she  could  not  impose  the  like  tax  upon  the  stock  of  the 
Bank  of  the  State  of  Indiana,  even  had  the  second  proviso 
remained  in  force.  In  that  case,  it  was  held,  that  the  proviso 
was  a  measure  that  had  reference  to  prospective  legislation  by 
the  states,  and  its  object  was  accomplished  when  the  states 
conformed,  as  far  as  practicable,  their  revenue  systems  to  it. 
The  court,  after  discussing  the  point  at  some  length,  say : 
"  Without  pursuing  the  subject  further,  it  is  enough  to  say, 
in  our  opinion,  Congress  meant  no  more  by  the  second  limita- 
tion in  the  proviso  to  the  forty-first  section  of  the  national 
banking  act,  than  to  require  of  each  state,  as  a  condition  to 
the  exercise  of  the  power  to  tax  the  shares  in  national  banks, 
that  it  should,  as  far  as  it  had  the  capacity,  tax  in  like  man- 
ner the  shares  of  banks  of  issue  of  its  own  creation." 

The  national  banking  act,  however,  was  modified  in  1868y 
so  that  the  limitation  above  mentioned  does  not  exist  at  all. 
An  act  of  Congress,  approved  February  10th,  1868  (see  15 
Stat,  at  Large,  p.  34),  entitled  "  an  act  in  relation  to  taxing 
shares  in  national  banks,"  provides,  amongst  other  things, 
that  "  the  legislature  of  each  state  may  determine  and  direct 
the  manner  and  place  of  taxing  all  the  shares  of  national  banks 
located  within  said  state,  subject  to  the  restriction  that  the 
taxation  shall  not  be  at  a  greater  rate  than  is  assessed  upon 
other  moneyed  capital  in  the  hands  of  individual  citizens  of 
such  state."  Thus  the  provision,  as  it  stood  in  the  original 
act  of  Congress,  that  the  tax  to  be  imposed  by  the  states  upon 
shares  of  stock  in  the  national  banks  should  not  exceed  the 
rato  imposed  upon  the  shares  in  any  of  the  banks  organized 
under  the  authority  of  the  states,  is  swept  away.  The  only 
limitation  now  is,  that  the  taxation  shall  not  be  at  a  greater 
rato  than  is  assessed  upon  other  moneyed  capital  in  the  hands 
of  individual  citizens  of  the  State.  It  is  not  shown,  nor  is  it 
claimed,  that  the  tax  in  question  violates  the  provision  above 
quoted  of  the  act  of  1868. 
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It  is  clear,  therefore,  that  the  second  paragraph  of  the  com- 
plaint did  not  allege  facts  sufficient  to  constitute  a  cause  of 
action,  no  good  ground'  being  shown  for  enjoining  the  collec- 
tion of  the  taxes  specified  in  that  paragraph. 

The  first  p&ragraph  alleges,  as  before  stated,  that  the  bank 
was  organized,  and  the  plaintiff  acquired  his  stock,  on  the  1st 
of  March,  1873,  and  it  is  insisted,  that  as  he  was  not  the  owner 
of  the  stock  on  the  1st  of  January  of  that  year,  he  cannot  be 
charged  with  any  municipal  taxes  upon  it  for  that  year.  It 
is  assumed,  that,  as  a  general  rule,  municipal  taxes  can  be 
assessed  against  persons  only  for  property  held  by  them  on 
the  1st  of  January.  See  the  act  for  the  incorporation  of  cities. 
3  Ind.  Stat  63. 

By  the  act  to  provide  for  a  uniform  assessment  of  property, 
etc.  (Acts  1872,  p.  57),  the  1st  of  April  in  each  year  is  the  day 
fixed  for  the  government  of  assessments.  Persons  are  to  be 
assessed  for  what  property,  real  or  personal,  may  be  owned  by 
them  on  that  day.  Sees.  37  and  38  of  the  act  above  cited. 
Shares  of  stock  are  to  be  assessed  according  to  their  value  on 
that  day.    Sec.  63. 

This  act  does  not  in  terms  apply  to  assessments  for  munici- 
pal purposes,  unless  we  have  overlooked  some  of  its  provi- 
sions. But  the  act  of  March  4th,  1873,  supra,  clearly  contem- 
plates that  the  assessments  of  bank  shares  for  municipal  pur- 
poses shall  be  based  upon  the  same  statements  that  are  required 
to  be  made  by  the  act  of  1872,  for  general  purposes,  and 
thereby  the  l&t  of  April  becomes  the  day  in  each  year  to 
which  reference  must  be  had  in  determining  for  what  shares 
of  stock  a  person  is  liable  under  the  law  to  be  taxed  for  munic- 
ipal purposes. 

But  it  is  insisted  that  the  law  is  unconstitutional,  inasmuch 
as  one  period  of  time  is  referred  to  in  determining  for  what 
shares  of  stock  a  person  shall  be  assessed  for  municipal  pur- 
poses, and  another  period  in  determining  for  what  other  prop- 
erty he  shall  be  assessed  for  the  same  purposes. 

The  constitution,  article  10,  section  1,  provides,  that  "the  Gen- 
eral Assembly  shall  pro  vide  by  law  for  a  uniform  and  equal  rate 
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of  assessment  and  taxation ;  and  shall  prescribe  such  regula- 
tions as  shall  secure  a  just  valuation  for  taxation  of  all  prop- 
erty, both  real  and  personal,"  etc.  Without  deciding  whether 
this  provision  of  the  constitution,  if  it  applied  to  municipal 
taxation,  would  be  violated  by  the  law  in  question,  we  are  of 
opinion  that  the  provision  can  have  no  reference  to  municipal 
taxation.  There  cannot,  in  the  nature  of  things,  be  a  uniform 
rate  of  taxation  for  municipal  purposes.  Taxes  for  corporate 
purposes  cannot  be  equal.  The  wants  and  necessities  of  towns 
and  cities  cannot  be  equal.  Some  require  a  higher  and  some 
a  lower  rate  of  taxation.  See  The  Bank,  etc.,  v.  The  OUy  of  New 
Albany,  11  Ind.  139 ;  Bright  v.  McCMough,  27  Ind.  223. 

We  are  of  opinion,  therefore,  that  the  law  is  not  unconsti- 
tutional. 

As  the  appellee  owned  his  stock  on  and  before  the  1st  of 
April,  1873,  we  think  he  was  liable  to  be  taxed  thereon  for 
that  year  for  municipal  purposes ;  and  we  conclude,  therefore, 
that  the  first  paragraph  of  the  complaint,  as  well  as  the  sec- 
ond, fails  to  state  facts  sufficient  to  constitute  a  cause  of  action, 
and  that  the  demurrer  to  it,  as  well  as  to  the  second,  ought  to 
have  been  sustained. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  the  court  below  to  sustain  the 
demurrers  to  each  paragraph  of  the  complaint. 

Downey,  J.,  was  absent  when  this  cause  was  consid- 
ered. 

On  Petition  fob  a  Reheabing. 

Worden,  J. — In  one  of  the  paragraphs  of  the  complaint,  in 
this  case,  it  is  alleged,  that  the  money  with  which  the  plain- 
tiff purchased  his  bank-stock  on  or  about  the  1st  of  March, 
1873,  was  assessed  against  him  by  the  city  as  having  been 
owned  by  him  on  the  1st  of  January  of  that  year,  and  that  he 
has  paid  the  taxes  thereon ;  and  it  is  claimed  that  he  cannot 
be  assessed  for  the  stock  held  by  him  on  the  1st  of  April, 
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because  he  paid  the  taxes  on  the  money  with  which  the  stock 
"was  purchased,  for  the  same  year. 

On  this  point  a  rehearing  is  asked  for. 

We  are  of  opinion,  upon  a  re-examination  of  the  statute, 
that  municipal  taxes  generally,  not  including  those  assessed 
upon  bank-stock,  as  provided  for  in  the  act  of  March  4th, 
1873,  are  to  be  assessed  upon  persons  for  what  they  have  on 
the  1st  of  January  in  the  current  year,  as  intimated  in  the 
original  opinion. 

The  plaintiff  was  rightfully  assessed  for  the  money  which 
he  held  on  the  1st  of  January.  It  was  optional  with  him  to 
purchase  the  bank-stock  before  the  1st  of  April.  He  must  be 
supposed  to  have  done  so  with  the  knowledge  that  the  city 
might  impose  the  tax  upon  him  for  the  stock  which  he  held 
on  that  day.  There  may  be  a  hardship  in  the  law  as  it  applies 
to  some  particular  cases,  but  this  does  not  render  it  unconsti- 
tutional or  invalid.  It  is  impossible  to  so  frame  a  law  for  the 
assessment  and  collection  of  taxes,  as  that  it  will  not  in  some 
cases  work  a  hardship.  Says  Mr.  Cooley  (Const.  Lim.  513) : 
"  Absolute  equality  and  strict  justice  are  unattainable  in  tax 
proceedings.  The  legislature  must  be  left  to  decide  for  itself 
how  nearly  it  is  possible  to  approximate  so  desirable  a  result. 
It  must  happen  under  any  tax  law  that  some  property  will  be 
taxed  twice,  while  other  property  will  escape  taxation  alto- 
gether. *  *  *  Nevertheless,  no  question  of  constitutional 
Law  is  involved  in  these  cases,  and  the  legislative  control 
is  complete." 

In  this  case,  if  the  plaintiff  had  acquired  the  money  after 
tha  1st  of  January,  and  purchased  the- stock  after  the  1st  of 
April,  he  would  have  escaped  municipal  taxation  on  cither  for 
that  year.  But. as  h6  owned  the  money  at  the  time  it  was 
assessed  to  him,  and  the  stock  at  the  time  that  was  assessed  to 
him,  we  see  no  legitimate  way  in  which  he  can  escape  pay- 
ment of  the  assessment  on  both.  If  the  plaintiff  is  not  liable 
for  the  tax  on  the  stock  for  the  year  1873,  then  the  stock 
escapes  municipal  taxation  altogether  for  that  year. 

The  petition  for  a  rehearing  is  overruled. 
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Bubden  of  Issue. — Right  to  Open  and  Close.— ^here  a  suit  is  upon  a  note 
providing  for  reasonable  attorneys'  fees,  and  there  is  a  defence  of  set-off, 
payment,  etc.,  an  admission  by  the  defendant  that  a  certain  sum  would 
be  a  reasonable  attorneys'  fee,  if  the  plaintiff  should  recover  the  amount 
of  the  note,  will  not  dispense  with  proof,  if  the  plaintiff  should  be  found 
entitled  to  recover  a  part  only  of  the  amount  of  the  note ;  and  hence  the 
plaintiff  is  entitled  to  open  and  close. 

^Contract. — Question  of  Fact. — Evidence. — Where  the  tenant  in  possession  of 
a  farm  worked  out  a  gravel  road  assessment  against  the  farm,  and  claimed 
the  amount  of  the  same,  by  agreement  with  the  plaintiff,  as  a  credit  on  a 
note  given  for  the  rent,  and  the  evidence  tended  to  show  such  agree- 
ment, the  whole  question  of  fact,  as  to  the  making  of  such  agreement,  should 
be  left  to  the  jury ;  and  in  such  case  a  receipt  given  by  the  gravel  road 
company  in  full  of  such  assessment,  on  account  of  work  done  by  the 
defendant,  is  competent  evidence  for  the  defendant. 

• 

From  the  Hamilton  Circuit  Court. 

T.  J.  Kane  and  A.  F.  Shirts,  for  appellants. 
D.  Moss  and  F.  M.  Trmaly  for  appellee. 

Buskirk,  C.  J. — The  appellee  sued  the  appellants  upon  a 
promissory  note  for  five  hundred  dollars,  executed  by  them 
and  payable  to  him. 

The  appellant  Camp  answered  by  a  general  plea  of  pay- 
ment. 

The  appellant  Bradley  answered  in  two  paragraphs.  The 
substance  of  the  first  was,  that  the  note  sued  on  was  given  for 
the  rent  of  a  certain  farm  belonging  to  appellee ;  that  Camp 
had  rented  said  farm  and  had  executed  the  said  note  as  prin- 
cipal, and  that  Bradley  had  signed  it  as  surety ;  that  appellee 
had  employed  Camp  to  make  and  put  in  the  fences  on  said 
farm  three  thousand  rails,  and  had  agreed  to  give  him  a  credit 
on  said  note  therefor,  at  the  rate  of  two  dollars  per  hundred ; 
that  the  said  Camp,  with  the  consent  of  appellee,  sold  and 
transferred  to  him  the  lease  of  said  farm,  with  the  agreement 
to  make  and  put  up  said  rails ;  that  he  assumed  the  payment 
-of  said  note  and  the  performance  of  all  the  terms  and  condi- 
tions of  said  contract  as  agreed  to  be  performed  by  the  said 
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Camp;  that  in  pursuance  of  said  agreement  he  took  possession 
of  said  farm,  and  used  and  occupied  it  for  the  term  agreed 
upon  between  appellee  and  Camp ;  that  he  made  and  put  up 
the  said  rails  on  said  farm,  and  paid  the  appellee  one  hundred 
dollars  in  cash  upon  said  note ;  that  the  defendant,  at  the 
request  of  the  appellee,  performed  labor  and  work  in  and 
about  working  out  certain  gravel  road  assessments  against 
the  said  lands  so  leased  as  aforesaid,  in  the  sum  of  four 
hundred  dollars  and  seventy-one  cents ;  and  that  it  was  agreed 
by  and  between  the  appellee  and  said  defendant,  that  the  value 
of  making  and  putting  up  said  rails,  and  the  amount  of  work 
done  for  the  appellee  in  working  out  said  assessments,  were  to 
be  credited  upon  the  said  notes  and  treated  as  payments 
thereon. 

The  same  facts  were  set  forth  in  the  second  paragraph, 
which  assumed  the  form  of  a  set-off.  There  was  a  reply  in 
denial. 

The  cause  was  tried  by  a  jury,  and  resulted  in  a  verdict,  in 
favor  of  appellee,  of  two  hundred  and  forty  dollars.  A  motion 
for  a  new  trial  was  overruled,  and  an  exception  taken. 

The  error  assigned  is  the  overruling  of  the  motion  for  a  new 
trial 

The  first  reason  assigned  for  a  new  trial  was  based  upon  the 
action  of  the  court  in  overruling  the  application  of  appellants 
to  be  permitted  to  assume  the  burden  of  the  issue,  and  to  have 
the  open  and  close  of  the  argument.  It  appears  from  a  bill 
of  exceptions,  which  is  properly  in  the  record,  that  appellants 
admitted  that  the  allegation  in  the  complaint  that  thirty  dol- 
lars is  reasonable  attorneys'  fees  for  the  collection  of  the  note 
sued  on  is  true,  and  that  said  amount  is  reasonable  if  plaintiff 
should  recover  the  amount  of  said  note. 

The  rule  is  firmly  settled  by  repeated  decisions  of  this  court, 
that  where  the  plaintiff,  under  the  issues,  has  anything  to 
prove  in  the  first  instance,  in  order  to  entitle  him  to  recover, 
or  where  he  is  required  to  prove  his  damages  in  cases  where 
the  damages  can  not  be  ascertained  by  mere  computation,  he 
is  entitled  to  open  and  close.     The  Baltimore  &  Ohio  22.  22. 
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Ob.  v.  Mg  Whinney,  36  Ind.  436 ;  Fetters  v.  The  Muneie  National 
Bank,  34  Ind.  251 ;  Hamlyn  v.  Nesbit,  37  Ind.  284 ;  Thomp- 
son v.  Mills,  39  Ind.  528 ;  Williams  v.  Allen,  40  Ind.  295 ; 
Orand  Rapids  and  Indiana  R.  R.  Go.  v.  Horn,  41  Ind. 
479. 

The  admission  made  by  the  appellants  was,  that  thirty  dol- 
lars was  a  reasonable  sum  for  attorneys'  fees,  if  the  plaintiff 
recovered  the  amount  of  the  note.  The  admission  was  coupled 
with  a  condition,  which  could  not  be  ascertained  until  the 
verdict  of  the  jury  was  returned.  The  admission  did  not  dis- 
pense with  proof  as  to  the  value  of  attorneys'  fees,  in  case  the 
plaintiff  failed  to  recover  the  entire  amount  of  the  note.  The 
ruling  of  the  court  was  right. 

Counsel  for  appellants  complain  of  the  giving  of  the  eighth, 
ninth,  tenth,  and  eleventh  instructions,  which  are  as  follows : 

t€  Eighth.  A  payment  made  and  accepted,  or  that  the  plain- 
tiff agreed  to  accept,  whether  in  work  and  labor,  or  in  money, 
will  stand  as  a  credit  on  said  note ;  but  a  set-off  must  be  due 
the  defendants  jointly  against  the  plaintiff,  or  it  must  be  due 
from  the  plaintiff  to  that  defendant  that  you  may  find  from 
the  evidence  to  be  the  principal  in  said  note ;  an  indebtedness 
of  the  plaintiff  to  the  surety  on  the  note  in  suit  can  not  be 
set  off  by  you  against  the  note  in  suit. 

"  Ninth.  An  agreement  between  the  defendants  that  Brad- 
ley should  become  the  principal  in  said  note,  and  Camp  should 
become  the  surety  on  the  same,  would  not  change  the  original 
relations  of  the  defendants  to  the  plaintiff,  unless  Brown,  the 
plaintiff,  agreed  to  the  same,  and  recognized  Bradley  as  prin- 
cipal. 

"  Tenth.  If  you  find  from  the  evidence  that  the  defendant 
Camp  was  principal  and  the  defendant  Bradley  was  surety  on 
the  note  upon  which  this  suit  was.  founded,  you  are  not  author- 
ized under  the  law  ta  allow  any  offsets  pleaded  or  proven  by 
the  defendant  Bradley  against  the  plaintiff.  Camp  alone  had 
the  right  to  plead  and  prove  individual  offsets  held  by  him 
against  the  note  of  the  plaintiff. 
Vol.  XLVIIL— 37 
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"  Eleventh.  If  you  find  from  the  evidence  that  the  plaintiff 
employed  the  defendant  Bradley  to  work  out  his  gravel  road 
assessment  in  the  month  of  July,  1870,  or  about  that  time,  a 
portion  of  which  said  assessment  was  due  and  a  portion  not 
due,  you  are  not  authorized  to  construe  such  contract  as  an 
authority  from  the  plaintiff  to  said  defendant  to  pay  the  por- 
tions of  such  assessments  to  become  due  in  the  years  1871  and 
1872." 

We  think  the  eighth,  ninth,  and  tenth  instructions  contain 
a  correct  enunciation  of  the  law  as  applicable  to  the  facts  of 
the  case. 

We  think  the  eleventh  instruction  was  wrong  and  calcu- 
lated to  mislead  the  jury.  The  character  and  extent  of  the 
agreement  between  appellee  and  Bradley,  in  reference  to  work- 
ing out  the  assessment  in  favor  of  the  gravel  road  company 
and  against  the  lands  of  the  appellee,  was  a  question  for  the 
jury,  to  be  determined  from  all  the  evidence  in  the  cause.  By 
the  eleventh  instruction,  the  question  of  fact  was  withdrawn 
from  the  jury,  and  the  court  assumed  to  decide  it  as  a  question 
of  law.  Three  witnesses  testified  with  great  positiveness  and 
particularity  as  to  time  and  place  and  the  persons  present ;  that 
appellee  directed  Bradley  to  work  out  the  gravel  road  tax,  and 
that  he  should  have  credit  therefor  on  the  note  in  suit.  The 
appellee  positively  denied  the  making  of  such  contract,  or 
having  any  such  conversation  as  that  detailed  by  the  three 
witnesses  above  referred  to.  It  further  appeared  from  the  evi- 
dence that  one-half  of  the  work  was  done  in  1870  and  the 
residue  in  1871.  There  was  no  estimate  made  until  in  1871. 
It  was  also  proved  that  Brown,  the  appellee,  received  on  the 
books  of  the  gravel  road  company  a  credit  on  his  assessment, 
for  the  work  done  by  Bradley,  in  the  sum  of  four  hundred 
and  fifteen  dollars.  If  the  question  had  been  fairly  submit- 
ted to  the  jury,  they  may  have  come  to  the  conclusion  that 
Bradley  was  authorized  by  the  terms  of  the  contract  in  doing  all 
the  work  he  did  do  on  the  gravel  road.  Besides,  the  appellee 
does  not  occupy  a  very  favorable  position  to  controvert  the 
authority  of  Bradley  to  work  out  his  assessment.    The  work 
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was  done  by  Bradley,  and  extended  through  the  fell  of  1870 
and  the  spring  of  1871,  and  the  appellee  received  a  credit  of 
four  hundred  and  fifteen  dollars  on  his  assessment.  We  are 
not  prepared  to  say  that  the  jury  would  not  have  been  justi- 
fied, from  the  facts  and  circumstances  of  the  case,  in  coming 
to  the  conclusion  that  the  work  on  the  road  was  done  by  the 
procurement,  and  with  the  knowledge  and  consent,  of  the 
appellee.  But  the  work  was  done,  and  the  appellee  received 
the  benefit,  and  the  jury  should  have  been  permitted  to  pasp 
upon  the  question. 

The  secretary  and  treasurer  of  the  gravel  road  company  was 
introduced  as  a  witness,  and  testified  to  the  doing  of  the  work 
by  Bradley,  the  estimate  therefor,  and  the  entering  of  a  credit 
on  the  books  of  the  company  in  favor  of  appellee  for  four  hun- 
dred and  fifteen  dollars.  He  was  then  shown  a  receipt  which 
he  had  given  in  his  official  capacity  for  four  hundred  and  fif- 
teen dollars  in  favor  of  appellee  for  work  done  by  Bradley, 
but  the  court  excluded  the  receipt  from  the  jury.  Bradley 
was  asking  a  credit  for  work  which  he  had  done  for  appellee, 
and  he  was  required  to  prove  that  he  had  done  the  work  to 
the  acceptance  and  satisfaction  of  the  company.  We  think 
that  the  receipt  was  competent  evidence,  and  that  the  court 
erred  in  its  exclusion. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded  for  a  new  trial  in  accordance  with  this  opinion. 


Wiieidt  v.  The  State. 

'Criminal  Law.— Salt  of  Intoxicating  Liquor  Without  Permit — A  sale  of  intox- 
icating liquor  without  a  permit,  at  any  hour  of  the  day,  where  the  liquor 
was  Buffered  to  be  drank  on  the  premises,  was  an  offence  under  the  liquor 
law  of  1873. 

•Same.— Practice,  —Appeal.— Where  the  defendant  in  an  indictment  of  sev- 
eral counts  does  not  move  the  court  below  to  require  the  State  to  elect 
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upon  which  count  she  would  seek  a  conviction,  he  can  not,  on  appeal, 
object  to  a  finding  upon  the  whole  indictment. 

Same. — Evidence.— Name  of  Witness. — How  Proved. — Bill  of  Exceptions. — The 
recital  of  the  record  (by  bill  of  exceptions)  that  a  certain  named  person 
was  called  as  a  witness  and  testified  is  not  evidence  on  the  trial ;  and 
where  the  name  of  the  prosecuting  witness  does  not  otherwise  appear,  ha 
not  being  identified  in  the  evidence  proper  as  the  person  named  in  the 
indictment,  his  name  is  not  proved.    Downey,  J.,  dissented. 

Same. — Name. — The  name  of  the  person  to  whom  liquor  was  sold  is  a  part 
of  the  description  of  the  offcnc#,  and  must  be  strictly  proved. 

Same. — Guilty  Knowledge. — Where  there  is  nothing  to  fix  upon  the  defend- 
ant guilty  knowledge  of  the  sale  of  liquor  in  his  saloon  by  another  per- 
son behind  the  counter,  and  he  was  neither  present  at  nor  approved  of  the 
sale,  the  charge  of  selling  liquor  by  the  defendant  is  not  proved. 

From  the  Marion  Criminal  Circuit  Court. 

Harrington  &  Francisco,  for  appellant. 
C.  A.  Buskirky  Attorney  General,  J".  M.  Cropsey,  Prosecut- 
ing Attorney,  and  R.  D.  Doyle,  for  the  State. 

Biddle,  J. — Prosecution  by  indictment  for  selling  intoxi- 
cating liquor.  The  indictment  contains  two  counts.  The  first 
count  charges  the  sale  to  have  been  made  without  a  permit,  and 
suffering  the  liquor  to  be  drank  on  the  premises,  and  avers 
that  the  sale  was  made  after  nine  o'clock  in  the  evening  and 
before  the  hour  of  twelve  o'clock  at  night.  To  this  count 
there  was  a  motion  to  quash,  which  the  court  overruled,  and 
we  think  correctly.  A  sale  without  a  permit,  at  any  hour  of 
the  day,  wherq.  the  liquor  was  suffered  to  be  drank  on  the 
premises,  constituted  the  offence ;  and  we  can.not  see  how  a 
sale  at  any  given  hour  of  the  day,  when  it  would  be  unlawful 
at  all  hours  of  the  day,  could  change  the  legal  effect  of  the 
indictment. 

The  appellant  pleaded  not  guilty,  submitted  to  a  trial  by  the 
court,  and  had  a  finding  upon  the  whole  indictment.  Because 
the  court  did  not  find  separately  upon  each  count,  the  appel- 
lant complains ;  but  we  think,  as  he  did  not  move  the  court 
to  require  the  State  to  elect  upon  which  count  she  would  seek 
a  conviction,  that  there  is  no  error,  as  to  that,  in  the  finding. 

The  court  found  the  appellant  guilty.  A  motion  for  a  new 
trial  was  overruled,  exception  taken,  and  an  appeal  to  this 
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court.  Tho  evidence  is  before  us  in  a  bill  of  exceptions. 
Oliver  Price  was  called  as  a  witness  for  the  State,  and  testified 
as  follows : 

"  I  was  at  the  defendant's  saloon  on  the  night  of  the  8th  day 
of  December,  1874;  I  went  there  between  ten  and  eleven 
o'clock ;  I  purchased  a  drink  of  gin  there ;  the  defendant 
keeps  a  saloon ;  I  paid  ten  cents  for  the  gin,  and  drank  it  there 
on  the  premises  of  defendant,  at  his  saloon ;  I  saw  defendant 
standing  in  his  saloon  when  I  went  in;  I  bought  and  drank 
the  gin  on  his  premises,  in  the  city  of  Indianapolis ;  don't 
know  in  what  county ;  it  was  in  this  State ;  I  don't  know 
whether  gin  is  intoxicating,  never  drank  enough  to  know." 

Cross-examined :  "  I  did  not  buy  the  gin  of  Wreidt ;  I 
bought  it  of  a  young  man,  who  handed  it  to  me  from  behind 
the  counter,  and  I  paid  him ;  Wreidt  did  not  sell  it  to  me ;  I 
don't  know  where  Wreidt  was  when  I  called  for,  got,  and 
drank  and  paid  for  the  gin;  I  saw  Wreidt  when  I  went  in; 
do  not  know  where  he  went  to." 

The  State  here  rested  her  case.  Charles  Wreidt,  the  defend- 
ant, being  sworn,  says: 

"  I  never  saw  the  witness  Price  till  I  saw  him  in  this  court 
in  this  case ;  I  did  not  sell  him  a  drink  of  gin  on  the  8th  of 
December,  1874;  I  did  not  know  of  any  one  selling  him  a 
drink  of  gin  at  my  saloon  at  any  time ;  I  keep  an  eating  res- 
taurant in  connection  with  my  saloon." 

This  was  all  the  evidence  given  in  the  case. 

We  think  this  evidence  does  not  sustain  the  finding.  It  does 
not  show  that  the  liquor  was  sold  to  Oliver  Price.  True,  the 
record  recites  in  the  bill  of  exceptions  that  Oliver  Price  was 
called  as  a  witness  and  testified ;  but  this  is  not  evidence  on 
the  trial.  In  the  evidence  proper,  the  name  of  Oliver  Price 
docs  not  occur.  Nor  does  the  evidence  show  that  the  sale  was 
made  by  the  appellant,  nor  even  by  his  agent.  It  shows  that 
it  was  made  by  a  young  man  behind  the  counter.  Neither  the 
V  presence  of  the  appellant  at  the  sale,  nor  his  approval  of  the 
act,  is  shown;  nothing  to  fix  upon  him  the  guilty  knowledge 
of  the  offence.    Leaving  out  the  evidence  on  behalf  of  the 
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defence,  the  State  has  not  proved  the  charge  made  against  the* 
appellant. 

No  safe  conviction  can  be  had,  in  a  criminal  case,  unless  the 
State  proves  every  material  fact  necessary  to  constitute  the 
offence  charged,  by  evidence  which  excludes  all  reasonable 
doubt  of  the  guilt  of  the  accused.  The  name  of  the  person  to 
whom  the  liquor  was  sold  is  a  part  of  the  description  of  the 
offence,  and  must  be  strictly  proved. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
directions  to  grant  the  motion  for  a  new  trial. 
622 

Downey,  J. — This  case  is  reversed  on  two  grounds.  The 
first  is,  that  it  does  not  appear,  from  the  evidence,  that  the. 
liquor  was  sold  to  Oliver  Price,  the  person  named  in  the 
indictment.  I  do  not  doubt  that  the  evidence  must  show  this, 
but  I  think  it  does  appear  with  reasonable  certainty  in  the  bill 
of  exceptions.  That  part  of  the  bill  of  exceptions  is  as  fol- 
lows :  "And  to  sustain  the  issues  on  the  part  of  the  State, 
Oliver  Price,  a  witness  for  the  State,  being  sworn,  testified  as 
follows :  '  I  was  at  the  defendant's  saloon/  "  etc.  The  evi- 
dence is  then  as  set  out  in  the  foregoing  opinion.  The  sup- 
posed defect  in  the  evidence  is,  that  it  does  not  sufficiently 
appear  that  it  was  Oliver  Price  who  testified  to  having  pur- 
chased the  liquor.  It  should  not  be  supposed  that  the  bill  of 
exceptions  is  untrue  when  it  states  that  Oliver  Price  appeared 
on  the  witness  stand,  and  was  sworn  and  testified  to  the  pur- 
chase. The  bill  of  exceptions,  it  should  be  borne  in  mind, 
was  prepared  and  made  by  the  appellant,  the  defendant  below. 
He  wrote  in  the  bill  of  exceptions  that  it  was  Oliver  Price 
who  appeared  and  testified,  and  at  his  request  the  judge  signed 
the  bill  of  exceptions.  Now  he  insists  that  what  he  put  in  the 
bill  of  exceptions,  as  to  the  name  and  identity  of  the  witness, 
is  not  true,  and  he  is  allowed  the  benefit  of  the  objection.  I 
can  not  think  that  this  is  a  correct  ruling. 

The  other  ground  on  which  the  judgment  is  reversed  is,  that 
the  evidence  does  not  show  that  the  sale  was  made  by  the 
defendant,  or  by  his  agent;  that  it  shows  that  it  was  made 
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by  a  "  young  man  "  behind  the  counter ;  and  that  neither  the 
presence  of  the  appellant  at  the  sale  nor  his  approval  is  shown, 
nothing  to  fix  upon  him  the  guilty  knowledge  of  the  offence. 
If  the  jury  had  no  right  to  make  any  inferences  from  facts 
testified  to  by  the  witnesses,  the  position  might  be  correct,  for 
no  one  swore  that  the  defendant  delivered  the  liquor  or  received 
the  pay  for  it,  or  that  he  expressly  authorized  the  sale.  But 
it  is  the  province  of  the  jury,  or  of  the  court  acting  as  a  jury,  in 
the  trial  of  questions  of  fact,  to  make  all  reasonable  and  fair 
inferences  which  may  be  properly  drawn  from  the  facts  proved. 
The  leading  facts  proved  are,  that  the  defendant  owned  and 
kept  a  saloon ;  there  was  a  counter  in  it,  and  a  barkeeper 
(young  man)  behind  the  counter.  Between  ten  and  eleven 
o'clock  at  night,  Oliver  Price  went  into  the  saloon ;  the  defend- 
ant was  there ;  Price  called  for  the  liquor;  it  was  handed  to 
him  by  the  young  man  who  was  behind  the  counter,  and  he 
drank  it  in  the  6aloon.  All  this  time  the  defendant  was  pres- 
ent, for  there  is  no  evidence  that  he  went  out  of  the  room.  The 
witness  saw  the  defendant  in  the.  saloon  when  he  went  in,  but 
says  he  does  not  know  where  he  was  when  he  called  for,  got, 
and  drank  and  paid  for  the  gin.  But  this  does  not  prove  that 
the  defendant  had  gone  out. 

The  defendant  had  no  permit,  and  if  he  had,  it  did  not 
authorize  him  to  sell  at  the  hour  named.  Why  was  he  keep- 
ing a  saloon,  unless  to  sell  liquor  ?  Why  did  he  have  it  open 
at  the  time  mentioned  ?  Why  was  he  there  ?  Why  did  he 
have  his  "  young  man  "  behind  the  counter  ?  Why  was  the 
gin  there  for  sale  ?  Can  it  be  supposed  that  the  young  man 
was  carrying  on  the  business  on  his  own  account  in  the  defend- 
ant's saloon  ?  Certainly  not.  I  think  the  facts  proved,  and 
the  inferences  properly  deducible  from  them,  clearly  show  that 
the  case  is  one  where,  according  to  the  uniform  rule  of  this 
court  in  deciding  upon  the  sufficiency  of  the  evidence,  the 
judgment  should  not  be  disturbed. 
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H7  157  Goodwin  v.  Goodwin,  Executor. 

Executor  and  Administrator. — Partial  Settlements. — Fraud. — Mistake. — 
Partial  settlements  of  estates  by  executors  and  administrators,  made  to 
and  approved  by  the  court,  are  only  prima  facie  correct,  and  on  final  set- 
tlement may  so  far  be  opened  up  as  to  correct  frauds  or  mistakes  therein, 
though  not  excepted  to  at  the  time  or  appealed  from. 

Same. — Appeal. — There  is  no  statute  authorizing  an  appeal  from  a  partial 
settlement  of  an  executor  or  administrator. 

Well. — Bequest  to  a  Class. — A  bequest  to  a  class  includes  all  in  existence  at 
the  death  of  the  testator,  unless  by  the  will  it  appears  that  a  more  limited 
application  was  intended,  and  all  who  are  embraced  in  the  class  at  the 
time  the  bequest  takes  effect 

Same. — Legacies. — Residuary  Legatees. —  When  Estate  Vests. — Where  the 
bequest  of  what  remained  of  the  estate,  after  paying  expenses  of  adminis- 
tration and  also  certain  legacies  which  were  payable  when  the  legatees 
named  became  twenty-one  ye?rs  of  age,  was  to  the  children  of  certain  sons 
of  the  testator  that  might  be  at  the  time  living ; 

Held,  that  when  the  legacy  payable  last  was  due,  the  residuary  legatees 
became  entitled,  and  at  that  time  the  individual  children  only  then  living 
of  said  sons  of  the  testator,  whenever  born,  and  no  others,  were  entitled  to 
share. 

Sake. — Purchase  of  Legacy  by  Executor. — Trustee. — The  fiduciary  character 
of  an  executor  or  administrator  extends  to  all  the  legatees,  and  he  cannot 
purchase  the  legacy  of  any  of  them  for  his  benefit  or  the  benefit  of  the 
other  legatees ;  and  any  conveyance  of,  or  receipt  for,  a  legacy  he  may 
take  for  less  than  its  value  is  void  as  to  such  difference,  which  he  holds 
as  trustee  for  the  legatee. 

Same. — Evidence. — Witness. — Under  the  statute  providing  that  "in  all  suits 
where  an  executor,  administrator  or  guardian  is  a  party  in  a  case  where  a 
judgment  may  be  rendered  either  for  or  against  the  estate  represented  by  such 
executor,"  etc.,  "  neither  party  shall  be  allowed  to  testify,"  etc.,  an  exec- 
utor who  has  been  allowed  credit  in  his  partial  settlements  for  payment 
of  a  note  made  by  himself,  and  a  note  made  by  himself,  the  deceased,  and 
another,  is  not  a  competent  witness,  upon  the  trial  of  an  exception  to  said 
allowance,  to  testify  as  to  the  origin  and  nature  of  the  claims  as  debts  of  the 
decedent  and  as  to  statements  in  reference  thereto  made  to  him  by  his  tes- 
tator. 

Pleading. — Rehearing. — Pursuant  to  rule  24  of  the  Supreme  Court,  which 
prescribes,  that "  rehearing  must  be  applied  for  by  petition  in  writing,  set- 
ting forth  the  causes  for  which  the  judgment  is  supposed  to  be  erroneous," 
the  errors  supposed  to  have  been  committed  in  the  decision  must  be  pointed 
out  particularly. 


From  the  Henry  Circuit  Court. 
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J".  Brown,  JR.  L.  Polk,  D.  W.  Chambers,  and  E.  Saint,  for 
appellant. 

J.  T.  Elliott,  J.  W.  Gordon,  T.  M.  Brovme?  and  B.  N. 
Lamb,  for  appellee. 

Downey,  J. — The-  questions  to  be  decided  in  this  case  grow 
out  of  exceptions  by  the  appellant  to  the  final  report  of  the 
appellee,  as  executor  of  the  last  will  and  testament  of  his  tes- 
tator, Wesley  Goodwin,  deceased.  "We  need  not  set  out  the 
report  at  length. 

The  will  was  executed  on  the  18th  day  of  October,  1855 ; 
the  testator  died  July  29th,  1860 ;  the  will  was  probated,  and 
letters  granted,  August  27th,  1860;  the  inventory  was  filed 
October  1st,  1860.  On  the  9th  day  of  June,  1862,  in  the  com- 
mon pleas,  the  executor  made  a  partial  settlement,  in  which 
he  charged  himself  with  the  personal  assets, 

Amounting  to $6,758.83 

Had  credits  for  payments  made,  -  2,278.83 


Leaving  a  balance  of  -        •  §4,480.00 

On  the  5th  of  February,  1864,  he  made  a  second  partial 
settlement,  in  the  same  court,  in  which  he  charged  himself 
with  the  above  balance  and  other  amounts,  -  $5,354.70 
Received  credit  for  payments,      -  1,410.58 


Leaving  a  balance  of  $3,944.12 

On*the  29th  day  of  January,  1866,  he  made  another  partial 

report,  charging  himself  with        -  $5,439.38 

And  was  credited  with  -  -  612.26 


Leaving •-        -.        $4,827.12 

Of  this  balance,  he  paid  to  the  widow  of  the  testator  one 
thousand  six  hundred  and  nine  dollars  and  four  cents,  being 
one-third  of  the  personal  estate,  after  the  payment  of  the  debts 
of  the  deceased,  and  leaving  in  his  hands  three  thousand  two 
hundred  and  eighteen  dollars  and  eight  cents.  i 

On  the  2d  day  of  January',  1873,  the  executor  filed  a  final 
report,  embracing  the  balance  of  the  personal  estate,  and  also 
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Che  proceeds  of  the  sale  of  real  estate,  which  he  sold  on  the 
21st  day  of  August,  1866,  and  a  small  amount  for  rent,  making 
nine  thousand  six  hundred  and  fifty-three  dollars  and  eight 
cents.  It  is  then  stated  in  the  report,  that  by  his  will  the 
deceased  bequeathed  to  each  of  his  grandchildren,  George  W. 
Goodwin,  who  is  the  appellant  herein,  and  Wesley  R.  Good- 
win, sons  of  Richard  Goodwin,  deceased,  a  legacy  of  two 
thousand  dollars  each.  The  report  also  contains  a  statement 
of  other  legacies  given  by  the  will,  in  all  amounting  to  eight 
thousand  five  hundred  dollars,  and  leaving  a  balance  of  one 
thousand  one  hundred  and  fifty-three  dollars  and  eight  cents. 
A  statement  is  then  made  by  the  executor  of  his  account  with, 
each  of  the  legatees. 

As  to  the  appellant,  this  statement  is  made :  "  George  W* 
Goodwin,  Jr.,  son  of  Richard  Goodwin,  deceased,  one  of  the 
legatees  under  the  will  of  said  Wesley  Goodwin,  deceased,  waa 
born  December  14th,  1842,  and  was  entitled  under  the  will  to 
a  legacy  to  be  paid  him  December  14th,  1865,  of  two  thousand 
dollars.  Prior  to  January  1st,  1866,  the  executor  paid  and 
advanced  to  him,  in  all,  from  four  to  five  hundred  dollars;  and 
about  the  1st  of  January,  1866,  he  paid  him  one  thousand  dol- 
lars ;  and  afterward,  on  the  25th  day  of  July,  1866,  he  paid 
said  George  W.  Goodwin,  Jr.,  the  residue  of  said  two  thousand 
dollars,  who  thereupon  executed  to  this  executor  a  final  receipt, 
number  10,  for  two  thousand  dollars.  The  farm  was  not 
then  sold,  and  it  was  not  then  certain  that  the  assets  would  be 
sufficient  to  pay  all  of  the  named  legacies,  and  said  George  W. 
Goodwin,  Jr.,  in  consideration  of  the  payment  of  said  two  thou- 
sand dollars  in  full,  executed  to  said  executor  a  release  of  all  fur- 
ther interest  or  claim*  in  said  estate,  which  is  filed  herewith, 
marked  'A;9  wherefore  the  executor  insists  that  there  is 
nothing  due  or  coining  to  said  George  W.  Goodwin,  Jr." 

The  voucher  marked  "  A."  reads  as  follows :  "  In  consid- 
eration of  George  W.  Goodwin,  executor  of  the  last  will  and 
testament  of  Wesley  Goodwin,  deceased,  having  this  day 
advanced  to  me  two  thousand  dollars,  a  legacy  bequeathed  to 
me  by  said  deceased  (said  executor  not  being  able  as  yet  to 
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have  converted  the  assets  of  said  decedent  into  money),  I 
hereby  assign,  sell,  and  transfer  to  said  George  W.  Goodwin 
all  my  right,  title,  claim,  and  interest  in  and  to  said  estate, 
real  or  personal,  if  any  should  be  due  me  over  and  above  said 
two  thousand  dollars,  in  final  settlement  thereof. 

"  George  W.  Goodwin,  Jr. 

"July  25th,  1866." 

The  report  also  contains  a  copy  of  the  seventh  clause  of  the 
will  of  the  deceased,  which  is  hereinafter  set  out.  It  states 
certain  items  of  expenditure,  claiming  that  the  final  bal- 
ance for  distribution  to  the  residuary  legatees  is  eight  hundred 
and  ninety-nine  dollars  and  thirty-three  cents,  computing  it 
as  of  the  30th  of  December,  1872,  and  which  sum  it  is  claimed 
should  bo  divided  equally  between  George  W.  Goodwin,  Jr., 
the  appellant,  Wesley  R.  Goodwin,  and  Mary  L.  Goodwin, 
now  Scott,  children  of  Rachael  Goodwin,  deceased,  and  nine 
children  of  George  W.  Goodwin,  the  executor,  whose  names 
arc  given,  making  twelve  of  them  in  all,  and  giving  to  each 
one  of  the  residuary  legatees  seventy-four  dollars  and  eighty- 
six  cents.  It  is  claimed  in  the  report,  that  this  residuary  leg- 
acy of  George  W.  Goodwin,  Jr.,  the  appellant,  is  covered  and 
conveyed  to  the  executor  by  the  above  instrument,  marked 
«  A." 

The  appellant  excepted  to  the  report,  in  eleven  particulars 
or  exceptions.  The  executor  demurred  to  each  of  the  exceptions. 
The  demurrers  to  the  exceptions  were  all  sustained,  except 
those  to  the  first,  sixth,  ninth,  and  eleventh,  which  were  over- 
ruled. Reply  in  denial  of  the  first,  sixth,  and  ninth  excep- 
tions. 

There  does  not  appear  to  have  been  any  reply  to  the  elev- 
enth exception. 

Upon  a  trial  by  the  court,  there  wasa  finding  for  the  executor 
on  all  the  issues.  The  appellant  moved  the  court  for  a  new 
trial,  but  his  motion  was  overruled. 

The  record,  as  amended  by  agreement,  shows  certain  mod- 
ifications of  the  report  and  the  confirmation  thereof  as 
amended.  There  was  judgment  against  the  appellant  for  costs. 
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limited  application.  The  rule  seems  to  be  more  particularly 
applicable  where  the  class  consists  of  the  children  of  the  tes- 
tator. It  is  also  a  general  rule  that  all  who  are  embraced  in 
the  class  at  the  time  the  bequest  takes  effect  will  be  allowed 
to  take.  In  such  case,  it  is  immaterial  whether  the  persons 
who  are  to  take  are  in  existence  at  the  death  of  the  testator, 
or  are  born  into  the  class  after  that  time,  provided  they  are 
so  born  before  the  time  of  distribution. 

In  the  case  under  consideration,  after  giving  certain  lega- 
cies, which,  by  the  terms  of  the  will,  were  payable  at  different 
times,  in  consequence  of  being  made  payable  when  the  lega- 
tees arrived  at  a  certain  age,  the  testator  made  this  disposition 
of  the  residue  of  the  estate :  "  It  is  my  will  and  {lesire  thai 
what  may  remain  of  my  estate,  after  paying  off  the  foregoing 
legacies  and  expenses,  be  equally  divided  among  the  children 
of  my  6ons  Richard,  deceased,  and  George  W.  Goodwin,  that 
may  be  at  the  time  living." 

This  language  gives  rise  to  two  questions : 

1.  When  does  the  residuary  bequest  take  effect? 

2.  Who  are*  embraced  in  the  class  to  whom  it  is  given,  and 
bow  do  they  take? 

The  residuary  legatees  were  not  entitled  to  their  legacy 
until  After  the  legacies  mentioned  in  the  former  part  of  the 
will  had  been  paid,  and  also  the  expenses  of  administration* 
If,  after  this,  there  was  any  residue,  they  were  entitled  then 
to  their  legacy.  The  testator  evidently  had  in  his  mind  a 
time  in  the  future  when  the  bequest  should  take  effect  in  pos- 
session. Depending  upon  the  ultimate  settlement  of  his  estate 
for  its  amount,  or  whether  there  would  be  any  at  all  or  not, 
the  testator  looked  to  that  time  as  the  time  when  the  residu- 
ary legacy  should  take  effect  in  possession.  As  this  final  set- 
tlement could  not  take  place  until  the  payment  of  the  last 
of  the  legacies  given  in  the  former  part  of  the  will,  we 
are  of  opinion  that  the  date  of  the  maturity  or  falling  due  of 
the  legacy  last  to  be  paid  is  the  date  at  which  the  residuary 
legatees  were  entitled  to  the  residue,  and  the  time  to  which  we 
.  must  look  for  the  number  of  persons  entitled  to  share  in  it. 


\ 
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The  language  is,  to  "  the  children  of  my  eons  Richard,  deceased, 
and  George  W.  Goodwin,  that  may  be  at  the  time  living." 
The  words,  "  at  the  time,"  refer  to  a  date,  which  we  think 
means  the  date  at  which  the  last  of  the  legacies  became  due  and 
payable. 

Next,  as  to  the  question,  who  are  embraced  in  the  class,  and 
how  do  they  take  ?  Evidently,  the  testator  did  not  intend  to 
include  as  a  class  all  the  children  of  his  two  sons,  for  it  was 
only  such  as  "  may  be  at  the  time  livifag  "  that  are  embraced 
in  the  class.  Therefore,  it  would  seem,  that  had  any  that  were 
living  at  the  time  of  the  decease  of  the  testator,  or  were  born 
afterward,  died  before  the  time  of  distribution,  as  we  have 
indicated  it,  the  descendants  of  such  would  have  taken  no  part 
of  the  legacy.  They  would  not  haye  been  "  at  the  time  liv- 
ing." But  how  is  it  as  to  the  children  of  George  W.  Good- 
win born  after  the  making  of  the  will  and  after  the  decease 
of  the  testator  ?  It  seems  to  us  that  they  answer  to  the 
description  of  the  class  contained  in  the  will.  They  are  children 
of  George  W.  Goodwin,  and  they  are  living  at  the  timo  when 
the  distribution  of  the  residue  is  to  be  made. 

A  standard  author  summarizes  the  rule  thus :  "  Gifts  to 
children  apply  only  to  those  who  correspond  with  the  description 
at  the  period  of  distribution.  Therefore,  immediate  gifts  extend 
only  to  those  who  can  claim  to  be  beneficiaries  at  the  testator's 
death.  But  deferred  gifts  will  be  applied  in  favor  of  all,  or 
their  representatives,  who  correspond  with  the  description  any 
time  after  the  testator's  death  and  before  the  period  of  distri- 
bution. *  *  Immediate  gifts  to  children  mean  those  liv-» 
ing  at  the  testator's  death.  Deferred  gifts  include  all,  or  their 
representatives,  born  before  the  period  of  distribution." 
O'Hara  Construction  of  Wills,  289. 

We  think  it  clear,  that  the  children  take  individually,  and 
not  by  families.  There  was  no  error  in  sustaining  the  demur- 
rer  to  this  exception  to  the  report. 

We  will  next  consider  the  sufficiency  of  the  tenth  exception 
to  the  report.    It  is  as  follows : 

"  10.  Said  legatee  further  says,  that  from  January,  1866,  to 
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and  including  the  25th  day  of  July,  1866,  said  executor  paid 
him  the  sum  of  one  thousand  six  hundred  and  sixty-nine  dol- 
lars, which  was  and  has  been  ever  since  December  14th,  1865, 
due  him  on  his  legacy ;  that  he  received  no  other  considera- 
tion whatever  for  his  receipt  and  release  set  out  in  the  final 
settlement  of  said  executor ;  and  as  that  amount  and  more  was 
then  due  him,  he  says  there  is  no  consideration  for  said  release 
or  sale,  and  no  consideration  for  said  receipt  for  more  than  one 
thousand  six  hundred  and  sixty-nine  dollars." 

We  are  of  the  opinion  that  this  exception  to  the  report  is 
valid.  The  executor  can  not  thus  speculate  with  the  means 
of  the  estate  for  his  own  benefit  or  for  the  benefit  of  others 
interested  in  the  estate.  He  stands  in  a  fiduciary  relation  to 
the  legatees,  and  can  not,  considering  his  dealings  to  be  entirely 
fair,  speculate  by  purchasing  the  claim  of  a  legatee  or  obtain- 
ing a  release  thereof  for  his  own  advantage,  without  full  pay- 
ment. The  fact  that  there  was  some  uncertainty  as  to  the 
amount  which  would  be  realized  for  the  real  estate  of  the" 
deceased,  then  not  yet  sold,  can  make  no  difference.  The 
result  proved  that  any  suggestions  made  by  him  as  to  the 
insufficiency  of  the  assets  to  pay  the  legacies  in  full  were  not 
well  founded,  to  say  nothing  more  of  them. 

In  Barton  v.  Howard,  3  Drury  &  "Warren,  461,  a  case  refer- 
red to  in  Williams  on  Executors,  1670,  note  d,  and  a  case  much 
in  point,  the  executor,  upon  a  suggestion  by  him  of  the  insuf- 
ficiency of  the  assets,  had  purchased  the  legacies  of  certain  of 
the  legatees,  and  the  question  was  as  to  the  validity  of  the  pur- 
chase, and  the  lord  chancellor  said : 

"  It  appears  that  some  twenty-three  years  ago  George  Has- 
sard,  the  executor,  represented  the  testator's  assets  as  an  insuf- 
ficient fund  to  meet  the  full  amount  of  the  debts  and  legacies; 
and  that  some  of  the  legatees  sold  to  him  their  legacies  for 
sums  considerably  less  in  amount.  The  deed,  by  which  the 
transaction  was  carried  into  effect,  was  not  a  release  of  the 
estate,  but  a  direct  and  formal  assignment  of  the  legacies  in 
trust  for  the  purchaser.  The  master  has  rightly  considered, 
that  the  executor  could  not  sustain  this  purchase,  which  was 
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clearly  made  by  him  in  his  fiduciary  character ;  but  persons, 
who  were  legatees,  standing  in  the  same  interest  with  the  leg- 
atees who  sold  their  legacies,  desire  to  have  the  benefit  of  the 
executor's  purchase,  and  insist  that  they  are  entitled  to  treat 
the  assignment  as  if  it  had  been  a  release ;  and  the  question 
now  is,  are  they  so  entitled  ?  As  to  the  case  of  Ex  parte  James, 
which  was  referred  to,  the  contest  there  was  between  the  gen- 
eral creditors  and  the  solicitor,  who  had  made  the  purchase, 
and  it  stands  upon  grounds  distinct  from  this  case.  If  a  man, 
who,  like  this  executor,  is  invested  with  a  fiduciary  character, 
buys  up  an  adverse  claim,  he  at  once  becomes,  in  respect  of 
that  purchase,  a  trustee  for  the  parties  in  whose  behalf  he  is 
clothed  with  that  character.  But  this  executor's  fiduciary 
character  extended  to  all  the  legatees.  Must  I  then  not  remit 
the  legatees,  who  joined  in  the  deed  of  assignment,  to  their 
former  position  ?  This  court  can  not  give  effect  to  this  deed 
against  .those  legatees  who  assigned  for  the  benefit  of  their 
co-legatees.  There  is  no  principle,  upon  which  these  co-lega- 
tees, who  are  no  parties  to  that  instrument,  can  insist  on  its 
being  upheld  for  their  advantage.  The  benefit  of  the  pur- 
chase must  belong  to  the  persons  who  assigned,  subject  to  the 
payment  of  the  principal  and  interest  paid  by  the  executor. 
It  is  not  like  the  purchase  of  an  outstanding  incumbrance  at 
less  than  its  value,  which  would  enure  to  the  benefit  of  the 
estate.1' 

In  the  case  under  consideration,  the  transaction  assumed  the 
form  of  a  transfer  to  the  executor,  without  the  intervention  of 
a  trustee.  But  this  difference  can  not  change  the  nature  of 
the  question  or  the  force  of  the  authority  quoted.  So  far  as 
the  instrument  executed  by  the  appellant  is  to  bo  regarded  as 
a  receipt,  it  is  subject  to  the  rule  that  mere  receipts  may  be 
explained  or  contradicted  by  parol  evidence. 

In  our  opinion,  the  purchase  of  the  legacy  was  void,  and 
tho  legatee  was  entitled  to  full  payment  of  his  legacy,  with 
interest  thereon  from  the  time  when  it  should  have  been  paid, 
if  the  asseta  were  sufficient  to  pay  it  in  full. 
Vol.  XLVIIL— 38 
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We  cocqp  next  to  the  questions  presented  by  the  motion  for 
a  new  trial.  One  only  of  them  need  be  considered.  It  is 
this :  The  executor  had  paid  to  Phipps  &  Co.  the  amount  of 
a  note  which  they  held  against  the  executor  himself,  and 
another  signed  by  the  deceased,  the  executor,  and  one  Murphy, 
and  for  these  payments  the  executor  had  been  allowed  credit 
in  one  or  more  of  his  'partial  settlements.  It  was  alleged  in 
the  first  exception  to  the  final  report  that  these  debts  were,  in 
reality,  the  debts  of  the  executor,  and  that  the  executor  know- 
ingly and  fraudulently  paid  the  same  out  of  the  assets  of  the 
estate.  Upon  the  trial  of  the  cause,  under  the  issue  formed  by 
a  general  denial  of  this  exception,  the  executor  was  permitted, 
on  his  own  application  and  over  the  objection  of  the  appel- 
lant, to  testify  to  the  facts  concerning  the  origin  of  the  debts 
to  Phipps  &  Co.,  that  the  same  were  the  debts  of  the  deceased, 
including  statements  with  reference  thereto  made  to  him  by 
the  deceased,  and  that  he  had  paid  the  debts  out  of  the  assets 
of  the  estate.  The  question  is,  was  the  executor  a  competent 
witness  to  prove  these  facts  ?  We  see  no  reason  why  the  exec- 
utor could  not  legally  testify  to  the  fact  of  payment  by  him  of 
the  amount  in  question.  That  was  a  matter  occurring  after 
the  decease  of  the  testator,  and  did  not,  we  think,  fall  within 
either  the  letter  or  spirit  of  the  statutory  prohibition.  The 
difficult  question  is,  was  the  executor  a  competent  witness  to 
prove  that  the  debts  were  the  debts  of  his  testator,  and  thereby 
to  procure  the  allowance  of  the  amount  as  a  payment  by  him 
out  of  the  assets  in  his  hands,  and  thus  discharge  a  debt  for 
which  he  was  himself  liable  ?  Had  he  paid  Phipps  &  Co.  the 
amount  out  of  his  own  money,  and  then  presented  a  claim  for 
the  amount  against  the  estate,  it  is  quite  clear  that  he  could 
not,  on  his  own  motion,  have  been  a  witness  in  his  own  behalf 
to  prove  the  agreement  between  himself  and  his  father,  the 
testator.  In  that  case,  it  would  have  been  necessary  for  him 
to  have  filed  his  claim,  making  an  adversary  party,  as  held  in 
the  cases  of  Stanford  v.  Stanford,  42  Ind.  485,  and  Hubbard 
v.  Hubbard,  16  Ind.  25.  The  part  of  the  statute  bearing  on 
the  question  reads  as  follows : 
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"That  in  all  suits  where  an  executor,  administrator  or 
guardian  is  a  party  in  a  case  where  a  judgment  may  be  ren- 
dered either  for  or  against  the  estate  represented  by  such  exec- 
utor," etc., "  neither  party  shall  be  allowed  to  testify  as  a  witness 
unless  required  by  the  opposite  party,  or  by  the  court  trying 
the  cause,  except  in  cases  arising  upon  contracts  made  with  the 
executors,"  etc.,  "  of  such  estate,"  etc. 

It  is  urged  that  this  statute  is  not  applicable  in  this  case, 
because  no  judgment  could  be  rendered  for  or  against  the  estate 
represented  by  the  executor.  If  the  statute  is  to  be  literally 
understood,  this  is  true.  But  this  court  has  not  regarded  the 
very  letter  of  the  statute  in  putting  a  construction  upon  it. 
On  the  contrary,  it  has  rather  sought  so  to  construe  it  as  to 
give  effect  to  the  obvious  intention  of  the  legislature  in  its 
enactment.  Ketcham  v.  Hill,  42  Ind.  64 ;  Peacock  v.  Albin, 
39  Ind.  25.  The  executor  had  a  personal  interest  in  having 
the  claims  paid  out  of  the  assets  of  the  estate,  and  thus  shield- 
ing himself  from  their  payment,  and  this  made  his  interest 
to  conflict  with  his  duty  as  the  executor,  in  which  capacity  he 
was  bound  to  resist  the  payment  of  the  claims  unless  they  were 
justly  due  from  the  estate.  He  did  not  even  require  Phipps 
&  Co.  to  file  and  establish  their  claims  in  the  proper  court, 
which  a  sense  of  propriety,  considering  the  peculiar  character 
of  one  of  the  claims,  would  seem  to  have  required.  It 
seems  to  us  that  it  can  make  no  difference  that  no  formal 
judgment  could  be  rendered  against  the  estate  in  this  proceed- 
ing. If  the  payments  shall  be  allowed,  the  assets  of  the  estate 
will  be  reduced  to  that  extent  as  certainly  as  if  a  judgment 
had  been  or  could  be  rendered  against  the  estate.  We  think 
the  executor  should  not  have  been  allowed  to  testify  to  the 
facts  relating  to  the  origin  and  nature  of  the  claims,  including 
the  agreement  between  him  and  his  father,  the  deceased.  It 
is  urged  that  the  claims  were  established  by  the  testimony  of 
Murphy,  without  the  evidence  of  the  executor.  "We  think 
not,  as  we  read  the  evidence. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  for  further  proceedings. 
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Ok  Petition  fob  a  Rehearing. 

Downey,  J. — A  petition  for  a  rehearing  is  filed  in  this  case, 
but  it  wholly  fails  to  conform  to  rule  24  of  this  court* 
That  rule  is  as  follows: 

"  Rule  24.  Rehearing  must  be  applied  for  by  petition  in 
writing,  setting  forth  the  causes  for  which  the  judgment  is 
supposed  to  be  erroneous.  The  court  will  consider  the  peti- 
tion without  oral  argument,  unless  otherwise  directed  by  the 
court." 

The  petition  simply  "moves  and  prays  the  court  for  a 
rehearing  on  each  and  every  question  decided  against  him  by 
the  court  on  the  hearing  of  the  above  entitled  cause ;  and  upon 
each  and  every  question  and  matter  raised  by  the  record  or 
appearing  in  the  transcript  thereof,  which  may  be  necessary 
to  a  fair  and  just  consideration  and  decision  of  those  questions 
so  decided  against  him."  The  petition  does  not  set  forth  the 
errors  for  which  the  judgment  is  supposed  to  be  erroneous,  as 
required  by  the  rule.  The  office  of  a  petition  for  a  rehearing 
is  not  to  request  the  court  generally  to  re-examine  all  the  ques- 
tions in  the  record,  or  all  the  questions  decided  against  the 
party  filing  it ;  but  it  is  to  point  out  particularly  the  errors 
which  the  court  is  supposed  to  have  committed  in  the  decision 
which  it  has  made.  On  account  of  this  defect  in  the  petition,, 
wc  can  not  entertain  the  application  for  a  rehearing. 

The  petition  is  overruled. 


The  Green  and  Barren  River  Navigation  Company 

v.  Marshall. 

Common  Carrier. — Reshipmeni  of  Freight. — A  common  carrier  who  under- 
took to  transport  freight  by  steamer  to  a  designated  point,  but  terminated 
his  voyage  at  an  intermediate  port,  and  reahipped  such  freight  on  the- 


NOVEMBER  TERM,  1874.  697 

The  Green,  etc.,  Navigation  Co.  v.  Marshall. 


steamer  of  another  carrier,  was  liable  to  the  owner  for  its  loss,  where 
the  second  carrier  could  not  find  the  consignee  at  the  place  where  the 
freight  was  to  be  delivered,  and,  because  there  was  no  safe  place  of  storage 
there,  returned  it  to  the  port  where  the  reshipment  was  made,  and  there 
stored  it  in  a  proper  warehouse,  which,  with  the  freight,  was  soon  after 
accidentally  destroyed  by  fire. 
Same. — DvJty  of  in  Case  of  Inability  to  Deliver  Freight. — When  a  delivery  can 
not  be  made  at  the  point  of  destination,  such  prudent  care  of  the  goods 
and  their  diligent  and  safe  delivery,  with  notice  to  the  consignee  or 
owner,  as  best  comports  with  the  interests  of  the  owner,  according  to  the 
circumstances,  will  excuse  the  carrier ;  but  it  devolve*  on  the  carrier  to 
allege  and  prove  such  matter  of  excuse. 

From  the  Vanderburgh  Common  Pleas. 

B.  Hynes,  for  appellant. 
A.  Dyer,  for  appellee. 

Biddle,  J. — Suit  brought  by  the  appellee  against  the 
appellant  as  a  common  carrier,  for  the  value  of  certain  goods 
alleged  to  have  been  lost.  The  complaint  shows  that  the 
goods  were  shipped  on  the  10th  day  of  November,  1870,  at 
Calhoun,  in  Kentucky,  on  board  the  appellant's  steamer, 
"  Evansville,"  to  be  delivered  to  H.  Jones,  consignee,  for  the  . 
appellant,  at  Anderson's  Landing,  in  Tennessee.  The  answer 
was  in  two  paragraphs: 

1.  General  denial. 

2.  As  follows :  For  further  answer,  the  defendant  says  that 
she  admits  the  making  of  the  bill  of  lading  as  averred  in  the 
complaint,  and  says  that  in  pursuance  of  the  terms  thereof^ 
she  brought  the  property  therein  described  to  the  port  of 
Evansville,  Indiana,  which  was  the  port  on  the  Ohio  river  to 
which  said  steamer  Evansville  ran,  she  being  employed  in 
running  between  the  city  of  Evansville  and  Bowling  Green, 
in  the  State  of  Kentucky,  and  never  going  further  down  the 
Ohio  river  than  the  said  port  of  Evansville,  which  was  well 
known  to  the  plaintiff  at  the  time  he  shipped  said  goods ;  the 
said  plaintiff  also  well  knowing  that  the  said  goods  would  be 
reshipped  at  Evansville  upon  some  other  boat  to  be  carried  to 
their  destination.  And  defendant  says  that,  having  brought 
said  goods  safely  without  delay  to  the  said  port  of  Evansville, 
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they  were  reshipped  on  board  the  good,  staunch  steamer  Nor- 
man, to  be  transported  to  Anderson's  Landing,  in  the  State  of 
Tennessee ;  that  the  said  steamer  Norman,  with  said  goods 
on  board,  proceeded  without  delay  to  the  said  Anderson's 
Landing,  in  Tennessee,  and  there  landed,  and  endeavored,  by 
making  diligent  search  and  inquiry,  to  find  the  said  H.  Jones, 
the  consignee  of  said  goods,  or  some  one  authorized  by  him  to 
receive  said  goods,  but  failed  to  find  either  the  one  or  the 
other.  There,  being  no  suitable  or  safe  place  at  said  Ander- 
son's Landing  in  which  to  store  said  goods,  [the  defendant] 
kept  said  goods  on  board  and  returned  with  them  without 
delay  to  the  port  of  Evansville,  Indiana,  and  deposited  them 
safely  and  in  good  order  upon  the  wharf-boat  of  Humphrey, 
Lewis  &  Co.,  they  being  responsible  persons  and  said  wharf- 
boat  a  safe  and  suitable  place,  until  such  time  as  the  owner  or 
consignee  might  be  found  or  communicated  with ;  and  whilst 
said  goods  were  so  stored,  and  whilst  the  defendant,  by  her 
agents,  was  diligently  endeavoring  to  notify  the  shipper  of  said 
goods  of  the  failure  of  the  consignee  to  receive  thciq,  the  said 
,  wharf-boat,  without  the  fault  or  negligence  of  the  defendant, 
or  any  one  in  her  employ,  took  fire  and  was  consumed,  together 
with  the  goods  of  the  plaintiff;  by  reason  whereof,  and  for  no 
other  reason,  the  defendant  failed  as  alleged  to  deliver  said 
goods  as  she  undertook  to  do  by  said  bill  of  lading." 

To  this  paragraph  a  demurrer  was  filed  and  sustained,  for 
want  of  sufficient  facts.  This  ruling  is  the  only  question  in 
the  case. 

The  appellant  had  no  right  to  reship  the  goods  on  the  steamer 
Norman  without  actual  necessity  required  it.  When  a  reship- 
ment  of  goods  is  made  by  a  common  carrier  without  authority, 
and  the  gqods  are  afterward  lost,  even  by  the  act  of  the  state's 
enemies,  he  will  not  be  excused  from  liability.  In  Troit  v. 
Wood,  1  Gallis.  443,  merchandise  was  shipped  by  packet,  at 
Providence  for  New  York,  and  reshipped  at  Newport  by 
another  packet,  which  was  captured  in  her  passage  down  the 
Sound  by  a  British  6quadron,  and  the  goods  thereby  lost ;  it 
was  held  that  the  carrier  was  not  excused.    Neither  the  cus- 
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torn  or  usage  of  trade  nor  parol  evidence  will  be  allowed  to 
vary  a  bill  of  lading  in  this  respect.  Trott  v.  Wood,  supra,  and 
May  v.  Babcock,  4  Ohio,  334.  And  where  reshipment  is  stip- 
ulated for  in  the  bill  of  lading,  it  will  not  relax  the  liability  of 
the  common  carrier  for  the  non-delivery  of  the  goods.  Little 
v.  Semple,  8  Mo.  99,  and  Cassilayv.  Young,  4B.  Mon.  265. 

When  a  common.carrier,  after  reasonable  inquiry  and  search, 
can  not  find  the  consignee  or  owner,  or  any  one  authorized  to 
receive  the  goods  at  the  point  of  delivery,  his  duty  will  be 
somewhat  varied  by  circumstances.  In  such  cases,  he  may 
store  the  goods  with  a  responsible  warehouseman,  at  the  place, 
and  give  notice  as  soon  as  practicable  to  the  owner  or  con- 
signee ;  or  he  may  retain  them  until  a  delivery  can  be  had 
there,  or  at  some  safe  place  nearest  to  their  destination. 
Angell  Car.  291 ;  Ostrander  v.  Brown,  15  Johns.  39 ;  Fish  v. 
Newton,  1  Denio,  45 ;  and  The  Western  Transportation  Company 
v.  Barber,  56  N.  Y.  544. 

From  a  review  of  the  authorities,  and  upon  principle,  we 
are  of  the  opinion  that  when  a  delivery  can  not  be  had  at  the 
point  of  destination,  such  prudent  care  of  the  goods,  and  their 
diligent  and  safe  delivery,  with  notice  to  the  consignee,  at 
such  point  as  best  comports  with  the  interests  of  the  owner, 
according  to  the  circumstances,  will  excuse  the  carrier.  We 
must  know  the  geography  of  the  country,  but  we  can  not 
know,  without  the  averment  of  facts  to  show  us,  that  a  wharf- 
boat  at  Evansville,  in  the  State  of  Indiana,  was  the  proper 
place,  according  to  the  best  interests  of  the  owner,  to  deliver 
goods  which  could  not  be  delivered  at  Anderson's  Landing,  in 
the  State  of  Tennessee.  For  the  want  of  a  proper  averment 
of  these  facts,  and  as  the  reshipment  will  not  excuse  the  first 
carrier  from  liability,  we  are  of  opinion  that  the  second  para- 
graph of  the  appellant's  answer  is  insufficient.  The  American 
Express  Co.  v.  Fletcher,  25  Ind.  492 ;  The  American  Express 
Co.  v.  Stack,  29  Ind.  27 ;  The  Cincinnati  and  Chicago  Air  Line 
R.  R.  Co.  v.  McCool,  26  Ind.  140;  and  The  Pittsburgh,  Gin- 
einnati,  and  St.  Louis  R.  R.  Co.  v.  Nash,  43  Ind.  423. 

The  judgment  is  affirmed. 


600  SUPREME  COURT  OF  INDIANA- 

Stilz  v.  Tutewiler,  Treasurer,  d  aL 

Stilz  v.  Tutewtleb,  Tbeasubeb,  et  ai* 

From  the  Marion  Superior  Court. 

J.  E.  McDonald  and  /.  M.  Butler,  for  appellant. 
B.  K.  Elliott,  for  appellees. 

"Worden,  J. — Complaint  by  the  appellant  against  the  appel- 
lees, to  enjoin  the  collection  of  taxes  assessed  by  the  city  upon 
certain  national  bank  stock  of  the  appellant.  Judgment  below 
for  the  appellees. 

There  is  no  question  involved  in  the  case,  except  such  as 
were  considered  in  the  case  of  The  City  of  Richmond  v.  Scott, 
ante,  p.  568 ;  and  for' the  reasons  given  in  that  case,  the  judg- 
ment below  must  be  affirmed. 

The  judgment  below  is  affirmed,  with  costs. 

Downey,  J.,  was  absent  when  this  cause  was  considered. 
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ABATEMENT. 
See  Criminal  Law,  10, 11, 12 ;  Pleading,  5. 

ADEMPTION. 
See  Will,  1. 

ADVEKSE  POSSESSION. 
See  Statute  op  Limitations,  5,6;  Widow,  2. 

AFFIDAVIT. 

See  Bell  of  Exceptions,  3;  Criminal  Law,  9 ;  Decedents'  Estates!  lg 
Delivery  Bond  ;  Becoonizance,  1, 3 ;  Tubnpike,  8. 

ALIBI. 
See  Criminal  Law,  27, 28. 

ALIMONY. 

1.  Judgment— C&nstrudive  Notice. — A  personal  judgment  for  alimony  ren- 
dered against  the  defendant  in  a  cause  where  there  has  been  no  per- 
sonal service  of  summons,  but  only  constructive  notice,  and  no  appear- 
ance of  the  defendant  in  person  or  by  attorney,  can  not  be  made  the 
foundation  of  an  action  by  the  party  in  whose  favor  it  was  rendered,  or 
be  filed  and  used  as  a  claim  under  an  attachment  sued  out  by  another 
person.  .  Lytle  v.  Lytle  et  al.,  200 

%  Statute  of  Frauds. — Contract  in  Consideration  of  Marriage.  —  A  wife 
obtained  a  divorce  from  her  husband  and  also  a  judgment  for 
alimony.  Afterward,  the  parties  remarried,  the  judgment  being 
unpaid.  They  were  again  divorced,  and  alimony  was  granted  the  wife  a 
second  time.  The  husband,  after  the  second  divorce,  filed  his  com- 
plaint to  enjoin  the  collection  of  the  first  judgment,  on  the  grounds,  firsts 
that  the  judgment  plaintiff  agreed,  in  consideration  that  he  would 
remarry  her,  ehe  would  release  said  judgment ;  second,  that  tho  judg- 
ment was  satisfied  by  the  second  judgment  for  alimony,  the  court  hav- 
ing then  made  a  thorough  investigation  of  his  ability  to  pay. 

Held,  that  the  promise  to  release  the  first  judgment  in  consideration  of  the 
remarriage*  was  void  by  the  statute  of  frauds,  because  not  in  writing. 

Held,  also,  that  there  was  nothing  in  the  second  ground  inconsistent 
with  the  idea  that  the  defendant  was  liable  upon  the  first  judg- 
ment Brenner  v.  Brenner  et  aLy  262 

AMENDMENT. 
See  Insurance,  3. 
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AMENDMENT  OF  LAW& 
See  Descent,  1 4o  4 ;  Statute,  1  to  4. 

APPEAL. 

See  Assessment  of  Damages,  1 ;  Bastard,  2,3;  Costs,  1,2,  3;  Delivery 
Bond;  Draining  Association  ;  Executorand  Administrator,  2. 

ARREST. 
See  Town,  1. 

ARREST  OF  JUDGMENT. 

Complaint. — If  a  complaint  contains  one  good  paragraphia  motion  in  arrest 
will  not  lie.  Kelsey  v.  Henry,  37 

ASSESSMENT  OF  DAMAGES. 

1.  Parties. — Supreme  Court. — In  proceedings  on  a  writ  of  assessment  of  dam- 

ages, where  damages  are  assessed  in  favor  of  a  part  cf  tho  defendants 
who  do  not  contest  or  appeal  tho  same,  and  where  separate  judgments 
are  rendered,  other  defendants  may  appeal  without  joining  those  who 
do  not  appeal.  Larsh  dot  v.  Test  et  aL,  130 

2.  Writ. —  Wlten  Denied. — Sections  684,  COD,  and  701  of  the  code,  when  con- 

strued together,  deny  the  privilege  of  the  writ  of  assessment  of  damages, 
when  asked  for  the  purpose  of  (lowing  water  back  upon,,  or  diverting  it 
from,  any  mill  or  mill  works  already  erected,  or  in  process  of  erec- 
tion, lb. 

8.  Same.— The  owner  of  land  and  of  a  mill-seat  on  one  side  of  a  river,  who 
has  erected  and  been  running  a  mill  thereon,  and  who  proposes  to 
extend  kb  race  farther  down  the  stream  and  erect  anew  mill,  and  return 
the  water  to  the  river  at  a  point  below  the  new  mill  proposed  to  be 
erected,  cannot  by  virtue  of  a  writ  for  the  assessment  of  damages  acquire 
a  right  to  divert  the  water  of  the  stream  to  the  injury  of  an  owner  of 
land  on  the  other  side  of  tho  river,  who  has,  previous  to  the  plaintiff's 
commencing  work  to  extend  his  race  and  erect  tho  new  mill,  commenced 
the  erection  of  a  mill  on  his  land  and  the  construction  of  a  race,  and  who 
proposes  to  construct  a  dam  and  take  water  from  the  river  at  a  point  below 
where  the  water  is  returned  to  tho  river  from  the  plaintiff^  old  mill, 
and  above  the  point  where  the  water  would  be  returned  to  the  stream 
from  the  plaintiff 'a  new  mill.  lb. 

ASSIGNMENT  OF  ERROR. 

Bee  Supreme  Court,  1, 7 ;  Mttnson  v.  Lock,116;  The  State,  ex  rex..  Rt  an, 
v.  Stevens,  251 ;  Turner  v.  IIorton,  254;  Debreuu.  t>.  Davis,  396; 
Thurston  v.  Boardman,426. 

ATTORNEY. 
See  Practice,  16 ;  Promissory  Note,  3. 

BAILMENT. 
See  Common  Carrier;  Replevin. 

BANKRUPTCY. 

Commencement  of  Proceedings. — Execution. — The  filing  by  a  judgment  debtor, 
in  the  United  States  District  Court,  of  a  petition  to  be  adjudged  a  bank- 
rupt, is  the  commencement  cf  proceedings  in  bankruptcy;  and,  if  euch 
filing  is  before  a  levy  of  execution,  tho  sale  upon  such  lcv^r  would  be 
invalid,  and  no  title  would  pass  to  tho  purchaser ;  if  such  filing  is  after 
a  levy,  tho  ealo  upon  the  levy  would  be  valid.  CPHarra  etoLy.  Stone,  417 
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BASTARDY. 

1.  Pleading.— CwnplainL — The  relatrix  in  a  bastardy  proceeding  filed  her 

complaint  before  a  justice  of  the  peace,  duly  verified,  as  follows :  E.  B. 
complains  of  J.  D.,  and  says  that  she  is  pregnant  with  child,  which,  if 
born  alive,  will  be  a  bastard,  and  that  said  J.  D.  is  the  father  of  said 
bastard  child ;  and  thereupon  the  justice  of  the  peace  docketed  the  cause 
in  the  name  of  the  State  of  Indiana,  on  the  relation  of  £.  B.,  v.  J.  D. 
Held,  that  the  complaint  was  sufficient.    Petttt,  J.,  dissented. 

Dibble  v.  The  Slate,  ex  ret  Black,  470 

2.  Appeal  Band. — In  a  bastardy  proceeding,  the  State  is  not  bound  to  file  an 

appeal  bond.  Ibw 

3.  Appeal. — Tho  dismissal  of  a  bastardy  proceeding  before  a  justice  of  the- 

peace,  on  motion  of  the  defendant,  ana  taxing  tho  costs  to  the  relatrix, 
is  a  final  disposition  of  the  cause  before  the  justice,  but  the  State  is  not 
precluded  from  taking  an  appeal.  J&» 

BILLIARD  TABLE. 

See  Criminal  Law,  18. 

BILL  OP  EXCEPTIONS. 

See  Sufbeme  Court,  11 ;  Gbayv.  Dunk,  124. 

1.  Time  of  Filing. — A  bill  of  exceptions  must    be  filed  within    the  time 

allowed  by  the  court,  or  it  will  not  be  considered  as  a  part  of  the  record. 

Adkins  y.  Adkins  et  al.}  12 

2.  Pleading. — Striking  Out. — The  rulingof  the  court  below  on  a  motion  to  strike 

out  a  part  of  a  pleading  will  not  be  considered  on  appeal,  unless  the  bill 
of  exceptions  clearly  defines  the  matter  to  which  the  motion  applied. 

Smith  et  al.  v.  1/enman,  65 

3.  Affidavit. — Supreme  Court — Superior  Court. — An  affidavit  to   set    asido    a 

default  cannot  be  considered,  cither  on  appeal  from  a  special  term  of 
a  superior  court  to  the  general  term  or  on  appeal  to  the  Supremo  Court, 
if  not  made  apart  of  the  record  by  bill  of  exceptions. 

Bingham  v.  Slumph,  97 

4  Motion  to  Strike  Out. — Error  in  striking  out  a  pleading  can  only  be  pre- 
sented on  appeal  by  bill  of  exceptions.      Strough  etatw.  Gear  et  al,  100 

&  Judge. — Presumption, — Sixty  days  were  given  to  file  a  bill  of  exceptions. 
The  official  tenure  of  tho  judge  who  tried  the  cause  expired  within 
twenty  days.  He  signed  the  bill  of  exceptions,  but  when  did  not  appear, 
although  it  was  filed  after  tho  expiration  of  his  term  of  office. 

Held,  that  it  should  be  presumed  that  he  signed  the  bill  before  ho  ceased  to> 
fee  judge.  Bowen  v.  Preston  et  vx.,  367 

6.  Record. — By  Whom  to  be  Signed. — Judge. — A  bill  of  exceptions  is  a  record.. 

and  the  approval  and  signing  thereof  is  a  judicial  act,  and  it  is  invalid 
unless  signed  by  a  judge  who  at  the  time  possesses  judicial  power,  and 
who  presided  at  the  trial,  or  by  ono  who  succeeds  by  appointment  or  elec- 
tion such  judge.  The  T.9  W.  &  W.  R  W.  Co.  v.  Rogers,  427 

7.  Same. — A  judge  cannot  sign  a  bill  of  exceptions  by  deputy.  lb. 

8.  Same.— Agreement  of  Counsel — A  bill  of  exceptions  was  prepared  by  coun- 

sel, and  opposing  counsel  wrote  thereon  and  signed  a  statement  that 
they  had  examined  it,  and  it  was  satisfactory  to  them ;  and  four  days 
afterward  the  judge  of  the  court  who  presided  at  the  trial,  being  absent, 
telegraphed  the  clerk  to  have  a  certain  judge  of  another  court  sign  the 
bill  for  him,  which  was  dono  accordingly. 

Held,  that  tho  bill  of  exceptions  was  invalid  because  not  signed  by  said  judge 
who  presided  at  the  trial. 

Hda\  also,  that  the  statement  of  opposing  counsel  indorsed  on  the  bill  did 
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not  waive  their  right  or  estop  them  to  more  to  strike  the  bill  of  excep- 
tions from  the  record.  Ik 

9.  Evidence— Although,  a  bill  of  exceptions  states  that  it  contains  all  the 
evidence  taken  in  the  cause,  it  will  not  be  deemed  to  embrace  all  the 
evidence  when  it  clearly  shows  on  its  face  that  such  is  not  the  fact. 

Marrow  v.  The  State,  432 

BILL  OF  PARTICULARS. 
See  Pleading,  6,  7,  .15. 

BOND. 
See  Delivery  Bond  ;  Guardian  and  Ward,  2 ;  Township  Trustee. 

BURDEN  OF  PROOF. 

See  Promissory  Note,  15. 

Bight  to  Open  and  Close. — Where  a  suit  is  upon  a  note  providing  for  reason- 
able attorneys'  fees,  and  there  is  a  defence  of  set-off,  payment,  etc,  an 
admission  by  the  defendant  that  a  certain  sum  would  be  a  reasonable 
attorneys'  fee,  if  the  plaintiff  should  recover  the  amount  of  the  note, 
will  not  dispenso  with  proof,  if  the  plaintiff  should  be  found  entitled 
to  recover  a  part  only  of  the  amount  of  the  note ;  and  hence  the  plain- 
tiff is  entitled  to  open  and  close.  Camp  etaLv.  Brown,  575 

CARRIER. 
See  Common  Carrier;  Railroad,  1,  2. 

CASE  OVERRULED. 

Becoonvnmce*-- Pteodtn^.— Urton  v.  The  State,  37  Ind.  339,  overruled. 

Adeem  v.  The  State,  212 

CERTIORARI. 
See  Supreme  Court,  2. 

CIRCUIT  COURT. 
See  Criminal  Law,  9 ;  Decedents'  Estates,  7. 

Thirty-third  Circuit. — Statute  Construed. — Under  the  act  of  the  General  Assem- 
bly, approved  March  9th,  1875,  constituting  Whitley  and  Kosciusko 
counties  the  Thirty-third  Judicial  Circuit,  tho  circuit  court  of  Kosciusko 
county  was  properly  in  session  on  March  15  th,  1875. 

Augustine  v.  Bigdon,  255 

CITY. 
See  Tax,  1,  2,  3. 

1.  Street  Improvement — In  the  advertisement  of  the  letting  of  the  contract 

for  a  street  improvement  in  a  city,  the  notice  boro  dato  May  13th,  1868, 
and  stated  that  bids  would  be  received  "  up  to  Monday  evening,  May 
13th,  1868."  An  entry  in  the  minute  book  of  the  proceeding  cf  the 
council  stated  that  the  bids  were  opened  on  the  evening  of  May  18th, 
1868. 
Held,  on  demurrer  to  the  transcript,  on  appeal  from  a  precept  issued  for  the 
collection  of  an  assessment  lor  such  improvement,  that  the  notice  was 
not  legal,  or  published  for  a  sufficient  length  of  time. 

Yeakel  v.  The  City  of  Lafayette  el  at,  116 

2.  Same. — In  such  case  the  description  of  the  property  to  be  sold  was  as 

follows:  "The  west  part  of  the  west  half  of  lot  number  one  hundred 
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and  twenty-one,  in  the  original  plat  of  the  city  of  Lafayette,  bordering 
on  said  improvement  forty-four  feet." 
Hdd,  that  this  was  sufficiently  definite.  lb. 

3.  Same. — Whether  the  improvement  of  a  street  be  a  first  or  second  one,  it 
is  chargeable  to  the  adjoining  property;  and  the  question  whether 
the  improvement  remains  in  good  condition,  or  a  new  improvement  is 
needed,  is  a  matter  to  be  determined  by  the  council.  lb. 

COLLATERAL  PROCEEDING. 

See  Guardian  and  Wabd,  2. 

COMMON  CARRIER. 

1.  Beshipment  of  Freight. — A  common  carrier  who  undertook  to  transport 

freight  by  steamer  to  a  designated  point,  but  terminated  his  voyage  at 
an  intermediate  port,  and  reshipped  such  freight  on  the  steamer  of 
another  carrier,  was  liable  to  the  owner  for  the  loss,  where  the  second 
carrier  could  not  find  the  consignee  at  the  place  where  the  freight 
was  to  be  delivered,  and,  because  there  was  no  safe  place  of  storage 
there,  returned  it  to  the  port  where  the  reshipment  was  made,  and  there 
stored  it  in  a  proper  warehouse,  which,  with  the  freight,  was  soon  after 
accidentally  destroyed  by  fire.  The  Green,  etc.,  Go.  v.  Marshall,  596 

2.  Duty  of  in  Case  of  Inability  to  Deliver  Freight. — When  a  delivery  can  not  be 

made  at  the  point  of  destination,  such  prudent  care  of  the  goods  and 
their  diligent  and  safe  delivery,  with  notice  to  the  consignee  or  owner, 
as  best  comports  with  the  interests  of  the  owner,  according  to  the  cir- 
cumstances, will  excuse  the  carrier ;  but  it  devolves  on  the  carrier  to 
allege  and  prove  such  matter  of  excuse.  lb. 

CONSTITUTIONAL  LAW. 

See  Costs,  3;  Liqjuob.  Law,  1 ;  Railroad,  5,  6,  7;  Schools,  1  to  13;  Tax, 

3;Tubnpike,  10. 

,  Fugitive  from  Justice. — "Crime." — A  misdemeanor  punishable  by  a  fine  not 
exceeding  five  thousand  dollars  is  within  the  meaning  of  the  word 
"crime,"  as  used  in  sec.  2,  article  4,  of  the  Constitution  of  the  United 
States.  Morton  v.  Skinner,  123 

CONTRACT. 

See  Custom,  4;  Evidence,  3;  New  Tbial,  8;  Partnership,  1 ;  Plead- 
ing, 4 ;  Statute  of  Frauds. 

1.  FqwiabU  Assignment  of. — Tender.— ;  Waiver  of. — A.  delivered  to  B.  a  wagon,  in 
pursuance  of  a  written  contract,  by  which  B.  agreed  to  pay  a  certain 
weekly  rent,  without  any  demand  therefor,  with  the  right  to  purchase 
within  a  given  time  at  a  stipulated  price,  and  in  case  of  his  election  to 
purchase  the  wagon,  all  rent  paid  was  to  be  credited  on  the  price  fixed. 
But  in  case  of  any  failure  to  pay  the  weekly  rent,  it  was  provided .  that 
A.  might  terminate  the  contract  without  notice,  and  take  possession 
of  the  wagon.  B.,  having  paid  the  agreed  rental  to  an  amount  exceeding 
half  the  purchase  price,  out  being  in  arrear  on  the  rent  at  the  time,  sola 
the  wagon  to  C,  the  latter  undertaking  to  pay  to  A.  the  residue  of  the 
sum  duo  as  purchase-money.  A.  afterward  demanded  the  wagon  of  C, 
who  offered  to  pay  the  remainder  of  the  agreed  purchase  price  the  next 
morning,  but  A.  asserted  the  right  of  property  in  himself,  denied  the 
right  of  B.  to  sell  the  wagon,  and  notified  C.  that  ho  would  not  receive 
any  money  from  the  latter  on  the  contract  with  B. 

Held,  that  the  contract  of  A.  with  B.  was  assignable,  and  that  the  sale  of  the 
wagon  by  B.  was  an  equitable  assignment  of  said  contract. 

Meld,  also,  that  the  refusal  of  A.  to  receive  the  residue  of  the  purchase- 
money  from  C,  at  any  time,  was  a  waiver  of  the  strict  tender  provided 
for  by  the  contract  Blair  v.  Edtmllon,  32 
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'2.  Parent  and  Child. — Care  and  Support  of  Parent — ImpUed  Promise* — Where 
a  parent  resides  in  the  family  of  a  child,  there  is  do  implied  contract 
On  tho  part  of  the  parent  to  pay  for  services  rendered,  or  for  board, 
lodging,  or  clothing  supplied ;  but  a  liability  maf  arise  from  an  express 
contract,  or  a  contract  to  pay  may  be  inferred  from  circumstances.  The 
relationship  rebuts  tho  presumption  which  exists  in  other  cases  that 
compensation  was  intended,  and  tho  circumstances  most  be  such  as  to 
overcome  the  presumption  which  arises  from  the  relationship  of  the  par- 
tics.  Smith  el  aL  y.  Denmark,  65 

-3.  Support  and  Maintenance. — Where  the  provisions  of  a  deed  of  convey- 
ance of  real  estate  were,  that  the  materials  for  the  support  and  mainten- 
ance of  tho  grantor  were  to  come  from  the  proceeds  of  the  real  estate 
conveyed,  and  tho  grantee  was  required  to  give  his  personal  care  and 
services  in  preparing  clothing,  food,  etc.,  and  tuch  other  services  as  might 
be  required  by  tho  wants  and  necessities  of  the  grantor,  it  was  error  to 
instruct  the  jury  that  if  the  grantee  furnished  the  support  and  mainten- 
ance out  of  his  own  means,  and  not  out  of  the  proceeds  of  the  real 
estate,  he  could  recover  for  the  same.  The  only  thing  for  which  the 
grantee  could  recover  was  the  value  of  materials  furnished. 

Sanders  et  aL,  JElrVs,  v.  /Sander*,  84 

4.  Same. — The  grantee  could  not  in  such  case  recover  for  personal  services 

rendered  in  nursing  and  caring  for  the  grantor,  though  extraordinary* 
services  may  have  been  necessary.  ml 

5.  Work  and  Labor. — Where  one  has  entered  into  a  special  contract  to  per- 

form work  for  another,  and  has  done  tho  work,  but  not  in  tho  time  or 
manner  stipulated  by  the  contract,  if  tho  work  done  is  accepted  and 
used  by  the  other  party,  the  latter  is  answerable  to  tho  amount  he  is 
benefited,  upon  an  implied  promise  to  pay  for  the  value  ho  has 
received.  Adams  v.  Cosby,  153 

4J.  Same. — Architects  Certificate. — By  the  terms  of  a  special  building  contract 
payment  for  work  and  materials  was  to  be  made  only  on  the  presenta- 
tion of  tho  architect's  certificate  of  the  quality  and  value  of  the  work 
done  and  materials  furnished  in  accordance  with  the  contract ;  suit 
was  brought  by  the  contractor,  not  on  the  special  contract,  but  on  a 
quantum  meruit. 

Held,  that,  to  maintain  such  suit,  it  was  not  necessary  to  procure  a  certificate 
from  tho  architect  Jh. 

7.  Construction.— Ordinary  Signification  of  Words. — A  court  must  ascertain  the 
ordinary  signification  of  words  in  a  written  contract,  without  the  aid  of 
witnesses.  Spears  etaL  v.  Wardet  oL,  541 

COSTS. 

See  Decedents'  Estates,  3;  New  Tbxax,  16. 

1.  Appeal  from  Justice  of  the  Peace. — New  Trial. — Where  a  cause  is  appealed 

from  a  justice  of  the  peace  to  a  higher  court  and  there  tried,  and  anew 
trial  is  granted  generally,  without  any  order  as  to  tho  costs,  the  costs 
will  abide  tho  event  of  the  suit  Bergman  v.  Ashdiil,  489 

2.  Same. — If,  on  the  appeal  of  a  cause  from  a  justice  of  the  peace,  the  com- 

plaint is  amended  in  tho  appellate  court  by  stating  the  same  cause  of 
action  more  specifically,  the  rule  of  costs  on  appeal  from  a  justice  of  tho 
peace  is  not  changed.  Jo. 

3.  Same.— Constitutional  Law.— Section  70  of  the  justices,  act  (2  G.  &  H.  597), 

in  reference  to  costs  in  causes  appealed  from  a  justice  of  the  peace  is 
constitutional.  J&» 

COUNTY  CLERK. 

Pees. — Extra  Allowance. — County  commissioners  have  no  authority  to  make 
an  allowance  to  the  county  clerk  for  extra  services,  under  the  act  of 
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1861,  2  G.  &  H.652,  to  an  amount  exceeding  one  hundred  dollars' per 
annum ;  nor  for  any  sum  unless  the  clerk  take  and  subscribe  an  oath 
or  affirmation  to  the  truth  of  his  statement  of  charges. 

Hunter,  Adm'r,  v.  The  IPd  of  Comm'rs  of  Ripley  Co.,  177 

COUNTY  COMMISSIONERS? 

See  Criminal  Law,  10, 11. 

Presumption  of  Law. — The  proceedings  of  a  board  of  county  commissioners 
are  presumed  to  be  correct,  until  the  contrary  is  clearly  shown. 

Ward  v.  The  Slate,  289 

COUNTY  SEAT,  BEMOVAL  OR 

See  Peelle  v.  The  Boabd  of  Commissioners  of  Wayne  Co.,  127. 

CRIMINAL  CIRCUIT  COURT. 

See  Criminal  Law,  14. 

CRIMINAL  LAW. 

See  Custom,  2;  Instructions  to  Jury,  3;  Justice  of  the  Peace,  3; 
Liquor  Law;  New  Trial,  17,  18.  19;  Recognizance;  Supreme 
Court,  4;  Turnpike,  12;  Ward  v.  The  State,  293;  The  State  ». 
Madioan,  416. 

1.  Sale  of  Intoxicating  Liquor  on  Sunday. — Where  a  society  or  cluh  of  persons, 

having  a  treasurer  and  other  officers,  met  every  Sunday,  and  each  per- 
son on  becoming  a  member  paid  into  the  treasury  a  certain  sum  and 
monthly  assessments  thereafter,  to  form  the  basis  of  a  fund  to  pay 
expenses  and  for  relief,  and  the  treasurer,  by  order  of  the  club  and 
for  the  club,  on  each  Saturday  evening  purchased  a  keg  of  "  lager  beer/1 
an  intoxicating  liquor,  and  placed  it  in  the  hall  where  the  meetings 
Were  held,  and  en  Sunday  whenever  a  member  desired  a  glass  of  beer  he 
got  it,  drank  it  on  the  premises,  and  delivered  to  the  treasurer  live  cents, 
which  money  was  placed  in  the  treasury  to  keep  up  the  funds,  to  pay 
expenses,  and  for  relief  for  sickness  and  other  mishaps  to  members ; 
Hell,  that  the  delivery  of  a  glass  of  the  beer  under  such  circumstances  to  a 
member  of  the  club,  and  receiving  five  cents  therefor  by  the  treasurer, 
constituted  a  sale  by  the  treasurer,  as  agent  of  the  club,  within  the  mean- 
ing of  the  statute  of  1873,  prohibiting  the  sale  of  intoxicating  liquor  on 
Sunday.  Marmont  v.  The  State,  21 

2.  Admission. — Criminal  Intent. — An  admission  in  an  agreed  statement  of 

fefcts  that  there  was  no  intention  of  violating  the  law,  followed  by  a 
further  admission  that  if  the  facts  admitted  constitute  a  violation  of  the 
law,  then  is  the  defendant  guilty,  otherwise  not,  will  not  release  the 
defendant  from  liability  because  of  a  lack  of  intention  to  violate  the 
law.  lb. 

3.  Evidence*— Variance. — An  indictment  charging  an  unlawful  sale  of  intox- 

icating liquors  to  A.  is  not  sustained  hy  proof  of  a  joint  sale  to  A. 
and  B.  Brown  v.  The  State,  38 

4.  Murder. — Circumstantial  Evidence. — Corpus  Delicti. — On  a  trivl  for  murder, 

evidence  was  given  of  the  finding  of  the  skeleton  of  a  human  being 
of  the  sex  of  the  person  charged  to  have  been  murdered,  and  corre- 
sponding to  his  size. 
Held,  that  this  was  sufficient  evidence  of  the  corpus  delicti  to  justify  the  admis- 
sion of  circumstantial  evidence  to  identify  the  skeleton  as  that  of  the 
murdered  person,  as  well  as  to  show  the  cause  and  manner  of  his  death. 

McCulloch  v.  The  State,  109 

•5.  Same. — Voluntary  Confession. — A  witness  for  the  State,  in  atrial  for  mur- 
der, testified  to  several  conversations  with  the  accused,  in  some  of  which 
the  latter  spoke  of  having  killed  a  man  by  the  name  of  Morgan,  which 
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was  the  name  of  the  person  alleged  in  the  indictment  to  have  been  mur- 
dered, and  in  one  conversation  the  prisoner  stated  that  he  was  innocent 
of  crime,  bat  it  did  not  affirmatively  appear  that  the  declaration  of 
innocence  was  made  in  the  same  conversation  in  which  he  confessed  the 
homicide. 
Held,  that  it  could  not  be  rightfully  assumed  by  the  Supreme  Court  that  the 
assertion  of  innocence  was  necessarily  made  by  the  accused  in  the  same 
conversation  in  which  he  said  he  had  killed  a  man  by  the  name  of 
Morgan.  26. 

6.  Larceny. — Indictment. — Description  and  Ownership  of  Stolen  Property. — An 

indictment  for  the  larceny  of  divers  gold  and  silver  coins  of  the  coinage 
of  the  United  States  described  them  as  current  gold  or  silver  coins- 
giving  their  several  denominations  and  values,  and  alleged  that  all  said 
coins  were  the  personal  goods  and  chattels  of  a  person  named. 
Held,  that  the  description  of  the  property  and  the  allegation  of  ownership 
were  sufficient.  Barker  v.  The  State,  163 

7.  Instructions. — In  a  criminal  action,  where  there  is  no  evidence,  or  none 

upon  a  particular  point,  upon  which  a  conviction  can  be  based,  the 
court  has  a  right  to  say  so  and  direct  the  jury  to  find  the  defendant 
not  guilty.  The  State  v.  Banks,  197 

&  Larceny. — Adultery. — An  instruction,  according  to  the  facts,  was  correctly 
given  by  the  court  to  the  jury,  on  the  trial  of  the  defendant  on  an 
indictment  for  larceny,  as  follows :  "  It  appearing  from  all  the  evi- 
dence in  the  case  that  the  goods  were  taken  by  the  defendant  with  the 
consent  of  the  owner's  wife,  under  an  agreement  with  her  that  he  was 
to  dispose  of  the  same,  and  account  for  the  proceeds  to  her,  and  there 
being  no  evidence  tending  to  show  that  there  was  any  adulterous  inter- 
course, actual  or  contemplated,  between  the  defendant  and  said  wife, 
you  will  return  a  verdict  of  not  guilty."  Ifc. 

9.  Circuit  Court. — Affidavit. — A  prosecution  for  a  misdemeanor  commenced 

in  the  circuit  court  by  affidavit  without  an  information  cannot  be  sus- 
tained. JacJxon  v.  The  State,  251 

10.  Abatement. — Grand  Jury. — An  answer  in  abatement  in  a  criminal  cause, 
showing  that  at  the  June  term,  1873,  the  board  of  county  commissioners 
selected  a  grand  jury  to  serve  at  the  September  term,  1873,  of  the  circuit 
court,  and  also  a  grand  jury  to  serve  at  the  May  term,  1874,  and  also  that 
at  a  special  session  of  the  board,  on  the  2d  day  of  February,  1S74,  a 
grand  jury  was  selected  for  the  February  term,  1874,  of  the  same 
court,  doc3  not  show  that  the  latter  jury,  for  the  February  term,  1874, 
was  illegally  selected.  Ward  v.  The  State,  289 

11.  Same. — An  allegation  in  a  plea  of  abatement  to  an  indictment,  that  the 

record  of  the  board  of  county  commissioners  doc9  not  show  that  the 
grand  jury  that  found  the  indictment  was  selected  by  lot,  does  not 
show  that  the  jury  was  illegally  selected.  The  travcrso  of  such  alle- 
gation would  put  in  issue  the  contents  of  the  record,  not  the  fact  as 
to  the  manner  of  selection.  J6. 

12.  Same. — An  objection  by  answer  in  abatement  cannot  be  taken  to  a 
grand  jury  duly  charged  and  sworn,  for  any  irregularity  in  their  selec- 
tion, unless  the  irregularity  amounts  to  corruption;  and  the  facts 
relied  on  to  show  corruption  must  be  alleged.  lb. 

13.  Indictment. — Setting  Liquor  to  Minor. — It  is  not  necessary,  in  an  indict- 
ment for  selling  liquor  to  a  minor,  to  allege  that  the  defendant  knew 
the  purchaser  to  be  under  the  age  of  twenty-dne  years.  lb. 

14.  Information. — Prosecution  for  Misdemeanor  by. — Criminal  Circuit  Courts, — 
The  act  of  March  6th,  1873,  abolishing  the  court  of  common  picas 

*m  W»  *M  4>«»*»  w*   i     1       i    —  ■■  ■  _*.  jh        «  m**m        m>  mm  mmm  am  »1  *  .4%  A  ■  **.^»  A  m.         4L.  a.         **.+rmm*m  *  ■*.  m  m*         **.**.  mm.  mmm\  ***<*^1  Al«  4fe.         «fe  ^^4>        *m.£ 
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affidavit  and  information  s for  misdemeanors  in  the  circuit  courts; 
and,  while  criminal  circuit  courts  are  not  specially  named,  it  waar 
the  intention  of  the  legislature  to  include  them. 

Moniger  v.  The  State,  3*3 

15*  Same. — Taking  said  statutes  in  connection  with  the  criminal  code 
relating  to  informations,  2  Gr.  A  H.  394.  the  prosecution  should  be 
by  affidavit  and  information,  although  tne  body  of  the  act  of  March 
8th,  1873,  uses  the  word  "affidavit"  only.  lb. 

16.  ^New  Trial. — The  affidavit  of  a  party  moving  for  a  new  trial  on  the  ground 

of  newly-discovered  evidence  must  show  that  he  has  discovered  evidence 
relating  to  the  material  facts  of  the  case,  of  which  he  was  ignorant  at 
the  time  of  the  trial.  lb. 

17.  Eoidence. — Weight  of. — Whether  the  evidence  for  the  defendant  is  suffi- 
cient to  overcome  that  for  the  State,  which  of  itself  is  sufficient  to  justify 
a  conviction  for  a  misdemeanor,  is  a  question  so  much  within  the  prov- 
inco  of  the  jury  that  the  Supreme  Court  will  not  reverse  the  judgment 
on  the  weight  of  evidence.  lb. 

18.  Indictment. — Billiard  Table. — Minor. — An  indictment  under  sec.  1  of  the 
act  of  March  8th,  1873,  Acts  1873,  p.  30.  which  does  not  allege  that  a 
game  was  played,  and  state  the  name  of  tne  person  with  whom  the  minor 
played  the  game,  or  allege  that  such  name  is  unknown,  is  bad.  But  it 
Is  not  necessary  in  such  indictment  to  negative  the  exception  contained 
in  sec.  3  of  said  act.  That  the  case  comes  within  such  exception,  is  to 
be  shown  by  the  defendant.  Alexander  etaLv.  The  State,  394 

19.  Venue. — Statement  of  in  Information. — An  information  for  an  unlawful 
saloof  intoxicating  liquor  was  entitled,  "State  of  Indiana,  Randolph 
county :  In  the  Randolph  Circuit  Court."  In  the  body  of  the  informa- 
tion, the  offence  was  charged  to  have  been  committed  "  at  said  county 
of  Randolph,7'  without  again  mentioning  the  name  of  the  state. 

Hdd,  that  the  venue  was  sufficiently  stated.  '   Eoarts  v.  The  State,  422 

20.  Evidence. — Murder. — On  the  trial  of  an  indictment  for  murder,  the  State 
gave  in  evidence  the  fact  of  a  whispered  conversation,  two  days  after 
the  homicide,  between  the  defendant  and  the  widow  of  the  murdered 
man,  she  being  jointly  indicted  with  the  prisoner. 

Held,  that  the  defendant  had  a  right  to  testify  in  his  own  behalf  as  to  what 
was  said  in  that  conversation.  Morrow  v.  The  State,  432 

21.  Indictment. — Rrjury. — An  indictment  for  jjerjury  must  state  the  name 
of  the  officer  by  whom  the  oath  was  administered,  and  it  is  bad  if  it 
states  in  the  same  count  the  names  of  three  officers  as  the  persons  who 
administered  the  oath.  Hitesman  v.  The  State,  473 

22.  Practice. — Motion  to  Quash. — A  motion  to  quash  an  indictment  can  not  be 

regularly  made  after  pleading  to  the  same.  West  v.  The  State,  483 

23.  Indictment. — Where  the  defendant  is  named  in  the  caption  as  James  A. 
Smith,  and  first  in  the  body  of  the  indictment  as  James  Smith,  and 
afterward  in  the  body  of  the  indictment  he  is  referred  to  as  the  said 
James  A.  Smith,  the  difference  in  the  name  will  create  no  uncertainty. 

24.  Same. — An  indictment  for  murder,  charging  that  the  defendant,  by 

means  stated,  inflicted  ua  mortal  injury,  to  wit,  a  fracture  three  inches 
long,  on  the  head  of "  A.,  "of  which  said  mortal  injury,  or  fracture, 
the  said  "  A. "  then  and  there  died,"  sufficiently  showed  what  caused 
the  death  of  the  deceased.  16. 


dry  mortal  wounds  and  injuries,  which  are  too  numerous  to  be  more 

Vol.  XLVin.— 39 
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particularly  described  by  said  grand  jury  in  this  indictment,  of  which 
wounds  and  injuries  the  said  "  A. "  then  and  there  died,"  was  sufficient. 

lb. 

26.  Practice. — Objection  to  Evidence. — Where  the  ground  of  an  objection  to 

the  admission  of  evidence  on  the  trial  of  a  criminal  cause  is  not  stated 
or  pointed  out  to  the  court  below,*  the  Supreme  Court  will  not  examine 
the  question  of  its  admissibility.  Ih. 

27.  Instruction  to  Jury. — Alibi. — On  the  trial  of  a  criminal  cause,  where  evi- 
dence has  been  introduced  tending  to  show  that  the  defendant  was  at 
a  place  other  than  the  place  where  the  crime  was  committed,  at  the 
time  of  its  commission,  Ibut  where  the  exact  time  of  the  commission 
of  the  crime  is  not  shown,  but  it  is  Bhown  to  have  been  committed 
during  a  night,  or  a  part  of  a  night,  it  is  right  to  instruct  the  jury  that 
evidence  of  an  alibi  must  cover  the  whole  of  such  time.  lb. 

28.  Same. — It  is  error  in  such  case  to  instruct  the  jury  that  they  are  to 
determine  whether  it  was  actually  and  physically  impossible  for  die 
accused  to  have  been  at  the  place  where  the  crime  was  committed, 
and  also  at  the  place  indicated  by  the  evidence  in  support  of  the  alibi. 

IL 

29.  Sale  of  Intoxicating  Liquor  Without  Permit. — A  sale  of  intoxicating  liquor 

without  a  permit,  at  any  hour  of  the  day,  where  the  liquor  was  suffered 
to  be  drank  on  the  premises,  was  an  offence  under  the  liquor  law  of 
1873.  Wreidt  v.  The  Stale,  579 

30.  Practice. — Appeal — Where  the  defendant  in  an  indictment  of  several 
counts  does  not  move  the  court  below  to  require  the  State  to  elect 
upon  which  count  she  would  seek  a  conviction,  he  can  not,  on  appeal, 
object  to  a  finding  upon  the  whole  indictment.  16. 

•31.  Evidence. — Name  of  Witness. — How  Proved. — Bill  of  Exceptions. — The 
recital  of  the  record  (by  bill  of  exceptions)  that  a  certain  named  per- 
son was  called  as  a  witness  and  testified,  is  not  evidence  on  the  trial ; 
and  where  the  name  of  the  prosecuting  witness  does  not  otherwise 
appear,  he  not  being  identified  in  the  evidence  proper  as  the  person 
named  in  the  indictment,  his  name  is  not  proved.  Downey,  J.,  dis- 
sented. 16. 

32.  Same. — Name, — The  name  of  the  person  to  whom  liquor  was  sold  is  a 
part  of  the  description  of  the  offence,  and  must  be  strictly  proved.    IK 

33.  Same. — Guilty  Knowledge. — Where  there  is    nothing    to    fix  upon    the 

defendant  guilty  knowledge  of  the  sale  of  liquor  in  his  saloon  by 
another  person  behind  the  counter,  and  he  was  neither  present  at  nor 
approved  of  the  sale,  the  charge  of  selling  liquor  by  the  defendant  is 
not  proved.  lb. 

CUSTOM. 

1.  A  court  has  no  right  to  assume  the  existence  of  a  uniform  rule  and  cus- 

tom, not  proved  or  admitted  of  record.         Hitesman  v.  The  State,  473 

2.  Criminal  Law. — Perjury. — Instruction. — On  the  trial  of  a  defendant  on  an 

indictment  for  perjury,  it  was  error  for  the  court  to  instruct  the  jury  that 
they  must  find?  "beyond  a  reasonable  doubt,  that  the  defendant  was 
sworn  before  giving  the  evidence  on  which  he  is  charged  with  hav- 
ing committed  perjury ;  but  it  being  the  uniform  rule  and  custom  in  the 
courts  to  administer  oaths  to  witnesses  before  they  testify,  you  will  be 
justified  in  finding  that  the  defendant  was  sworn  on  less  evidence  than 
would  be  necessary  to  establish  a  fact  of  a  different  character,  not 
occurring  according  to  any  fixed  rule  or  custom."  lb. 

3.  Coextensive  with  State. — No  particular  custom,  unless  it  is  coextensive  with 

the  State,  should  be  allowed  to  affect  a  general  law. 

Spears  ctalv.  Ward  ct  aLf  541 

4.  Whm  IhrU  Evidence  gf  Custom  not  Admissible.---When  a  written  contract 
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is  expressed  in  plain  and  common  "words,  and  toe  subject-matter  is 
familiar  in  the  business  of  life,  parol  evidence  of  a  local  custom  is 
inadmissible  to  change,  modify,  or  aid  in  its  construction.  16. 

DAMAGES. 

See  Marriage  Contract,  2 ;  Vendor  and  Purchaser,  4,  5,  6. 

Writ  of  Assessment  of.    See  Assessment  of  Damages. 

Jhjuryto  Reputation. — Action  for^  Personal  Injury. — In  an  action  by  a  husband 
and  wife  for  a  personal  injury  to  the  wife,  it  is  error  to  instruct  the 
jury  that  they  may  give  damages  to  the  plaintiffs  for  injury  to  the 
reputation  of  the  wife.  Kepler  v.  Hyer  et  ux.,  499 

DECEDENTS'  ESTATES. 

See  Duress  ;  Evidence,  1 ;  Jurisdiction,  1 ;  Parties  ;  Witness. 

1.  Claim. — Affidavit. — The  proper  court  has  jurisdiction  of  a  claim  against  the 
estate  of  a  decedent  although  the  same  be  not  sworn  to.  The  only  effect 
of  a  failure  to  attach  the  statutory  affidavit  to  a  claim  is,  that  no  costs 
can  be  recovered  by  the  claimant.  The  statute  does  not  require  that 
the  affidavit  shall  allege  that  no  set-off  exists  against  the  claim. 

Smith  et  al.  v.  Denman,  65 

-2.  Bight  of  Creditor  After  Final  Settlement. — Liability  of  Devisee  and  Heir  to 
Creditor  to  Extent  of  Property  Received. — Pleading. — Under  the  statute  (2 
G.  &  II.  517,  sec.  112),  which  provides,  that  "  the  heirs,  devisees,  and 
distributees  of  a  decedent  shall  be  liable  to  the  extent  oi  the  property 
received  by  them  from  such  decedent's  estate,  to  any  creditor  whose 
claim  remains  unpaid,who,  six  months  prior  to  such  final  settlement,  was 
insane,  an  infant,  or  out  of  the  State ;  but  such  suit  must  be  brought 
within  one  year  after  the  disability  is  removed ;" 

Held,  that  an  allegation  that  the  administrator  had  fully  administered  the 
estate,  etc.,  was  not  the  equivalent  of  an  allegation  that  a  final  settle- 
ment of  the  estate  had  been  made. 

Meld,  also,  that  the  date  of  the  final  settlement  should  have  been  stated  in 
the  complaint^  and  that  it  should  have  been  alleged  that  during  the 
six  months  prior  to  such  final  settlement  the  plaintiff  was  insane,  an 
infant,  or  out  of  the  State,  as  the  case  might  be. 

.  Held,  also,  where  two-thirds  of  the  real  estate  of  a  decedent  descended  from 
him  to  his  children,  and  the  widow  took  one-third  (which  was  not  lia- 
ble to  decedent's  dents},  and  the  children  died  (intestate  and  without 
issue),  leaving  surviving  them  their  mother,  tho  widow,  who  married 
the  secand  time  and  died  leaving  a  child  of  said  second  marriage  sur- 
viving her,  to  whom  from  her  descended  said  two-thirds  of  the  real 
estate,  that  said  child  was  liable  to  the  creditor  of  the  decedent  who 
wr.s  within  the  statute,  to  the  extent  of  said  two-thirds  of  said  real 
estate.  Rinard  v.  West,  159 

'8.  Filing  Claim. — Costs. — A  claim  was  filed  against  the  estate  of  a  decedent, 
but  was  not  sworn  to.  It  was  afterward  amended,  and  then  an  affidavit 
wes  appended  as  to  the  correctness  of  the  claim.  After  trial,  the  execu- 
tor moved  that  all  the  costs  of  the  case  should  be  taxed  against  the 
plaintiff,  in  consequence  of  tho  amendment  and  tho  lacfc  of  an  affidavit 
to  the  claim  as  originally  filed. 

Held,  that  the  motion  was  properly  overruled 

Anderson,  Etfr,  v.  The  G.,  K.  &  C.  Turnpike  Co.,  467 

4.  Judgment  Without  Relief  from  Valuation. — Tho  allowance  of  a  claim  against 
a  decedent's  estate  will  not  be  reversed  because  the  judgment  is  rendered 
without  relief  from  valuation  or  appraisement  laws,  for  the  reason  that 
no  execution  can  issue,  and  therefore  the  error,  if  any,  is  a  harmless 
one.  i&» 
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6.  Prinapd  and  Surety  .—-To  an  action  on  a  joint  and  several  promissory 
note,  the  defendant  answered,  that  he  signed  it  as  surety  oi  B..  who> 
had  since  died,  leaving  an  ample  estate  for  the  payment  of  all  his  debts  ; 
that  defendant  had  notified  the  payee  in  writing  to  institute  an  action 
upon  the  note ;  but  that  he  had  negligently  failed  to  bring  suit  on 
said  note  against  the  estate  of  B.  and  had  made  no  effort  to  collect 
it  from  said  estate. 

Held,  that  the  answer  was  bad.  Conceding,  without  deciding,  that  a  surety 
could  require  the  creditor  to  proceed  against  the  estate  of  a  deceased 
principal,  the  answer  should  have  shown  that  the  estate  was  situated 
in  this  State,  and  that  administration  had  been  had  upon  such  estate. 

WkUtksey  v.  Heberer,  260 

6.  Presumption. — It  may  be  presumed,  where  the  contrary  does  not  appear, 

that  a  contract  sued  on  in  this  State  was  made  here,  but  there  is  no* 
presumption  that  a  deceased  person  died  in  this  State,  or  that  his 
estate  is  within  its  jurisdiction.  26. 

7.  Practice, — Circuit  Court. — Claim  Against  Estate. — By  sections  79,  80,  and  81 

of  the  act  of  March  6th,  1873  (Acts  1873,  pp.  96  and  97),  the  jurisdic- 
tion of  the  court  of  common  pleas,  with  its  mode  of  procedure  under 
the  act  in  relation  to  decedents'  estates,  was  transferred  to  the  circuit 
court.  Under  the  amended  section  66  of  the  act  in  relation  to  dece- 
dents1 estates,  the  practice  of  filing  special  answers  to  claims  against 
estates  was  adopted,  and  also  the  practice  of  filing  interrogatories  with 
the  pleadings  according  to  section  303  of  the  general  practice  act,  and 
the  same  practice  in  theso  respects  should  be  followed  by  the  circuit 
court.  Alexander,  Adm'r,  v.  Alexander,  559 

DEFAULT. 

Supreme  Court. — On  an  appeal  to  the  Supreme  Court  from  a  judgment  by 
default,  no  question  can  be  presented  for  decision  if  there  has  been  no 
application  in  the  lower  court  to  have  the  default  set  aside. 

Johnson  et  aL  v.  Ikerd,  Admr,  380 

DELIVERY  BOND. 

Appeal. — Affidavit — The  defendant  in  a  judgment  rendered  upon  a  deliv- 
ery bond  before  a  justice  of  the  peace  can  not  appeal  from  such  judg- 
ment without  first  filing  an  affidavit,  in  accordance  with  the  statute  (2 
G.  &  II.  604,  sec.  90),  that  ho  has  merits  in  Buch  appeal ;  and  the  fact 
that  the  execution  by  which  the  property  named  in  the  bond  was  levied 
upon  was  improperly  or  illegally  issued,  is  no  ground  for  dispensing 
with  such  affidavit.  Hughes  v.  Jackson,  296 

DEMAOT). 
See  Pleading,  15. 

DEMUBBEB. 

See  Mobley  v.  Slonakeb,  256. 

1.  Harmless  Error . — It  is  not  error  to  sustain  a  demurrer  to  a  paragraph 

of  an  answer  good  in  itself,  when  proof  of  the  matter  so  pleaded  is 
admissible  under  other  paragraphs  of  the  answer. 

Smith  et  aL  v.  Dcnman,  65 

2.  Practice.*— &  judgment  will  not  be  reversed  because  a  demurrer  has  been 

sustained  to  a  good  answer  or  reply  when  the  general  denial  is  also 
filed,  and  the  matters  alleged  in  the  special  pleading  are  admissible 
under  such  denial ;  but  the  rule  is  otherwise  where  a  demurrer  has  been 
overruled  to  an  insufficient  reply,  although  a  general  denial  may  also  be 
pleaded  to  the  answer.       TheP^C.&&L.R.&Co.Y.Va*IlQute*,&> 
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3.  Form. — Demurrer  to  the  first  paragraph  of  a  complaint  in  the  following 

form :  "  The  defendant  demurs  to  the  first  ground  of  complaint  upon 
the  ground  that  the  Bame  does  not  state  facts  sufficient  to  constitute  a 
defence." 
Held,  that  this  was  too  wide  a  departure  from  the  approved  form  of  a 
demurrer,  and  that  the  demurrer  was  properlyoverruled. 

Blinks  v.  The  Stale,  ex  reL  Harris,  172 

4.  Harmless   Error. — A  defendant  can  not  be    harmed  by    sustaining    a 

demurrer  to  a  paragraph a  of  his  answer,  where  the  evidence  admissi- 
ble thereunder  is  admissible  under  a  remaining  paragraph  of  the 
answer.  Fisfier  v.  Hamilton,  239 

Z.  Same. — The  delivery  of  a  promissory  note  being  an  essential  part  of 
its  execution,  in  an  action  on  a  note,  the  sustaining  of  a  demurrer  to  a 
paragraph  oi  answer  denying  its  delivery  can  not  harm  the  defendant, 
where  there  remains  a  paragraph  of  general  denial  of  the  execution  of 
the  note  sworn  to.  16. 

4.  Amended  Complaint. — A  demurrer  filed  to  a  complaint  which  is  afterward 
amended  is  not  a  demurrer  to  the  amended  complaint,  but  goes  out  of 
the  record  with  the  original  pleading. 

The  T.,  W.  <fe  W.  B.  W.  Co.  v.  Sogers,  427 

7.  Joint  Demurrer. — A  joint  demurrer  to  several  paragraphs  of  an  answer 

must  be  overruled  as  to  all  the  paragraphs,  if  any  one  of  them  be  good. 

Modlin,  Adm'r,  v.  The  North-Western  Turnpike  Ck,  492 

DEMURRER  TO  EVIDENCE. 
See  Practice,  6  to  13. 

DEPOSITION. 

1.  Notice. — Presumption. — When  amotion  to  suppress  a  deposition  because  of 

the  shortness  of  the  notice  is  overruled,  the  Supreme  Court  will  presume 
in  favor  of  the  ruling  of  the  court  below,  where  it  is  not  shown  that 
the  time  between  the  service  of  notice  and  the  taking  of  the  deposition 
was  unreasonably  brief. 

Scott  et  aL  v.  The  Indianapolis  Wagon  Works,  75 

2.  Of Adversary. — A  party  to  an  action  may  take  the  deposition  of  his  adversary, 

and  may  read  it  in  evidence  on  the  trial,  notwithstanding  the  party 
examined  may  be  present  at  the  trial.  lb. 

8.  Motion  to  Suppress. — A  motion  below  to  suppress  parts  of  certain  deposi- 

tions will  not  be  considered  on  appeal,  when  the  record  shows  that  a  part 
only  of  the  depositions  objected  to  were  read  in  evidence,  and  fails  to 
designate  what  portions  were  so  read  and  what  were  not.  lb. 

4.  Deposition. — Ihrty  Offering  Must  Bead  the  Whole. — On  the  trial,  the  court  per- 
mitted the  plaintiff,  over  defendant's  objection,  to  read  the  examina- 
tion in  chief  of  the  defendant's  deposition,  token  by  the  plaintiff, 
without  also  reading  the  cross-examination. 

Held,  that  this  was  error ;  but  it  appearing  that  the  residue  of  the  deposition 
was  read  in  evidence  by  the  defendant  at  a  later  stage  of  the  trial,  the 
error  was  cured.  lb, 

DESCENT. 

See  Husband  and  Wife,  1 ;  Widow,  1,  2. 

1.  Second  or  other  Subsequent  Wife. — Life  Estate. — The  proviso  in  section  24  of 

the  statute  of  descents  (1  G.  &  H.  295)  limits  the  right  of  a  surviving 

second  or  other  subsequent  wife,  thchusband  having  no  children  by  her 

•  but  having  children  alive  by  a  previous  wife,  to  a  life  estate  only  in  the 

•third  of  the  lands  of  the  husband.  Longlois  v.  Longlois  etal,60 

Long  y.  MxUer  et «%,  146 
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2.  Same.— Amendments  of  1853.— The  amendments  made  in  1853  (Acts  1853, 

p.  55)  to  sections  24  and  25  of  the  statute  of  descents  must  be  regarded 
in  force  from  the  time  of  their  publication  until  repealed  by  an  act  passed 
March  9th,  1867.  (Acts  1867,  p.  204.)  Longhis  v.  Longhis  ctaL,6& 

3.  Same. — The  amendments  made  in  1853  (Acts  1853,  p.  55)  to  sections  24  and 

25  of  the  statute  of  descents  entirely  superseded  and  took  the  place  of 
the  original  sections,  and  by  implication  repealed  them.  1£. 

4.  Same. — Repeal  of  Amendatory  Act. — When  the  above  amendatory  provi- 

sions of  1853  were  repealed  by  the  act  passed  March  9th,  1867  (Acts 
1867,  p.  204),  the  repeal  operated  as  a  revivor  of  the  original  sections  24 
and  25  of  the  law  of  descents.  i&. 

5.  Life  Estate. — Second  Wife. — A  widow,  who  was  a  second  wife,  without  a 

child  by  her  late  husband,  who  died  leaving  children  alive  by  a  former 
wife,  is  entitled  to  a  life  estate  only  in  the  real  estate  of  such  husband. 

RutstU  v.  RusseUetaL,  45S 

DIVORCE. 

See  Alimony. 

DRAINING  ASSOCIATION. 

Assessment. — Evidence. — In  an  action  by  a  draining  association  to  recover  an 
assessment  of  "benefits  accruing  to  the  defendant's  land  from  the  construc- 
tion of  the  ditch,  evidence  that  its  construction  did  not  benefit  his  landV 
but  injured  it,  is  inadmissible.  The  land-owner  so  aggrieved  must  seek 
his  remedy  by  appeal  from  the  assessment,  under  the  statute. 

Moffit  v.  The  Med&ker  Draining  Asfn,  107 

DURESS. 

Turnpike  Assessment — Witness. — Decedents'  Estates. — Claim  against  a  dece- 
dent's estate  on  a  note  executed  by  the  decedent  to  a  county  treasurer 
and  by  him  assigned  to  the  plaintiff,  a  turnpike  company.  Answer,  that 
it  was  given  for  the  amount  of  an  assessment  on  the  maker's  land  in 
favor  of  said  company,  on  the  tax  duplicate ;  that  the  treasurer  waa 
threatening  and  about  to  levy  on  and  6ell  the  property  oi  the  maker  to> 
pay  such  assessment,  which  was  illegal  because  of  failure  to  assess  all 
lands  liable  under  the  statute ;  and  that  the  note  was  given  to  prevent 
Buch  levy  and  sale. 

Held,  that  the  answer  was  sufficient. 

Held,  also,  that  said  treasurer  was  not  a  competent  witness. 

Modlvn,  Adm'r,  v.  The  Jtforth-Westem  Turnpike  Ck,  49fc 

EASEMENT. 

See  Vendob  act>  Pubchaser,  1,  2. 

ELECTION. 

1.  Contest.— The  statute,  1 G.  &H.  318,  requires  thecontestor  of  an  election  to- 

make  affidavit  to  his  ground  of  contest,  but  it  does  not  require  the  con- 
testee  to  swear  to  the  grounds  on  which  he  resists  the  contest. 

Alien  v.  Crow,  301 

2.  Same. — Where  an  election  is  contested  on  tho  ground  that  illegal  votes 

were  cast  for  the  contestee  equal  to  his  declared  majority,  it  is  a  sufficient 
answer  that  illegal  votes  were  given  and  counted  tor  the  contestor,  and 
that  the  contestee  received  a  majority  of  the  legal  votes  cast.  lb- 

ESTOPPEL. 

See  Fkaud,  1. 

J\tblic  Record* — An  estoppel  cannot  be  pleaded  of  a  false  representation  of 
what  in  its  nature  is  of  public  record  and  easily  accessible. 

Adkin*  v.  AdkUu  et  at,  1£ 


INDEX.  615 

EVIDENCE. 

See  Bill  of  Exceptions,  9;  Burden  of  Peoof;  Criminal  Law,  3,  4, 
5,  16,  17,  20,  31,  32,  33 ;  Custom,  4 ;  Deposition  ;  Guardian  and 
Ward,  1 ;  Marriage  Contract,  2,  3,  4 ;  Real  Property,  Action 
to  Recover  ;  Recognizance,  3 ;  Sheriff's  Sale,  7, 10, 11 ;  Supreme. 
Court,  5,  6;  Will,  5;  Witness. 

Demurrer  to.    See  Practice,  6  to  13. 

1.  Admissions  by  Former  Administrator. — In  an  action  by  an  administrator  de 

bonis  nan,  to  recover  the  value  of  certain  property  sold  by  his  intestate, 
the  defendant  pleaded  payment  to  a  former  administrator. 
HeltL  that  proof  of  admissions  of  the  former  administrator  that  payment 
had  been  made  to  him  was  properly  admitted  in  evidence. 

Eckert,  Adm'r,  v.  Tripletl,  174 

2.  Variance. — Promissory  Note. — Suit  by  the  payee  against  the  maker  on  a 

promissory  note  signed  with  the  initials  of  the  Christian  names  of 
the  maker.  The  complaint  alleged  the  execution  of  the  note  by  the 
defendant,  and  a  copy  of  the  note  was  filed  with  the  complaint. 
Answer,  general  denial,  and  payment. 
Held,  that  the  note  so  signed  was  admissible  in  evidence,  and  that  its  admis- 
sion did  not  constitute  a  variance.  The  rule  stated  in  Louden  v.  Walr 
pole,  1  Ind.  319,  is  not  applicable  under  our  present  statute. 

Kightsell  et  al.  v.  Kellum,  252 

Z."  Contract. — Question  of  Fact. — Where  the  tenant  in  possession  of  a  farm 
worked  out  a  gravel  road  assessment  against  the  farm,  and  claimed  the> 
amount  of  the  same,  by  agreement  with  the  plaintiff,  as  a  credit  on  a 
note  given  for  the  rent,  and  the  evidence  tended  to  show  such  agree- 
ment, the  whole  question  of  fact,  as  to  the  making  of  such  agreement, 
should  be  left  to  the  jury :  and  in  such  case  a  receipt  given  by  the  gravel 
road  company  in  full  oi  such  assessment,  on  account  of  work  done 
by  the  defendant,  is  competent  evidence  for  the  defendant. 

Camp  et  al.  v.  Brown,  575 

EXECUTION. 
See  Bankruptcy;  Pleading,  12,  13;  Process,  1,  2,  4,  6,  6. 

EXECUTOR  AND  ADMINISTRATOR., 
See  Evidence,  1;  Parties. 

1.  Partial  Settlements. — Fraud. — Mistake. — Partial  settlements  of  estates  by 

executors  and  administrators,  made  to  and  approved  by  the  court,  are 
only  prima  facie  correct,  and  on  final  settlement  may  bo  far  be  opened 
up  as  to  correct  frauds  or  mistakes  therein,  though  not  excepted  to  at 
the  time  or  appealed  from.  Goodwin  v.  Goodwin,  JErV,  584 

2.  Same. — Appeal. — There  is  no  statute  authorizing  an  appeal  from  a  partial 

settlement  of  an  executor  or  administrator.  lb. 

3.  Purchase  of  Legacy  by  Executor. — Trustee. — The  fiduciary  character  of  an 

executor  or  administrator  extends  to  all  the  legatees,  and  he  cannot 
purchase  the  legacy  of  any  of  them  for  his  benefit  or  the  benefit  of 
tho  other  legatees ;  and  any  conveyance  of,  or  receipt  for,  a  legacy  he 
may  take  for  less  than  its  value  is  void  as  to  such  difference,  which  he 
holds  as  trustee  for  the  legatee.  lb. 

4.  Evidence. —  Witness.— Under  the  statute  providing  that  "in  all  suits  where 

an  executor,  administrator  or  guardian  is  a  party  in  a  case  where  a  judg- 
ment may  be  rendered  either  for  or  against  the  estate  represented  by  such 
executor,"  etc.,  "neither  party  shall  be  allowed  to  testify,"  etc.,  an 
executor  who  has  been  allowed  credit  in  his  partial  settlements  for 

Sayment  of  a  note  made  by  himself,  and  a  note  made  by  himself,  the 
eceased,  and  another,  is  not  a  competent  witness,  upon  the  trial  of  an 
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exception  to  said  allowance,  to  testify  as  to  the  origin  and  nature  of  the 
claims  as  debts  of  the  decedent  and  as  to  statements  in  reference  thereto 
made  to  him  by  his  testator.  2ft. 

FALSE  IMPRISONMENT. 

See  Towk,  1. 

FEES  AND  SALARIES. 

See  County  Clerk. 

FRAUD. 

See  Estoppel;  Exbcutob  ajtd  Administrator,  1;  Judgment;  Jobt 
Trial;  New  Trial,  8;  Promissory  Note,  10. 

1.  False  Representations. — Promise. — Estoppel. — One  of  several  heirs  of  A.  own- 

ing an  estate  in  common,  in  which  the  widow  of  A.  held  a  dower  interest 
only,  represented  to  the  other  heirs  that  if  they  and  the  widow  would 
unite  with  himself  in  the  sale  and  conveyance  of  said  estate,  he  would 
invest  the  proceeds  of  the  sale  in  certain  real  estate  in  the  name  of 
the  widow ;  the  sale  and  conveyance  were  made  accordingly,  and  the 
proceeds  were  invested  by  Baid  heir  in  said  real  estate,  the  deed  of  which 
was  taken  by  him,  generally,  "  to  the  heirs  of  "  A. 

Held*  that  the  alleged  representation  by  said  heir  was  a  promise  only  as  to 
now  he  would  invest  the  proceeds  of  the  sale,  and  was  not  a  statement  of 
a  fact  of  which  a  false  representation  could  be  alleged. 

Held,  also,  in  an  action  by  a  grantee  of  the  widow  against  said  heir,  that  the 
latter  was  not  estopped,  by  said  promise  to  the  other  heirs,  not  made  to 
the  widow,  to  claim  partition  of  said  real  estate  as  one  of  the  heirs  of  A* 

Adkina  v.  Adkins  et  aL,  12 

2.  Same. — Opinion. — A  false  and  fraudulent  representation  cannot  be  alleged 

of  a  mere  opinion.  2ft. 

3.  Sale  of  Corporation  Stock. — Creditor's  BUL — Shares  of  stock  in  an  incor- 

porated company  being  liabje  bv  statute  to  levy  and  sale  on  execution, 
a  judgment  creditor  may  maintain  an  action  against  the  judgment 
defendant  and  his  assignee,  to  set  aside  a  fraudulent  sale  of  such  stock 
to  the  latter.  Scott  etalv.The  IjuVpdis  Wagon  Works,  75 

FUGITIVE  FROM  JUSTICE. 

See  Constitutional  Law. 

GRAND  JURY. 

See  Criminal  Law,  10,  11,  12. 

GUARDIAN  AND  WARD. 

1.  Evidence. — Proceeding  to  Bemove  Guardian. — On  the  trial  of  a  proceeding  to 

remove  a  guardian  for  failure  to  file,  within  three  months  after  his 
appointment,  an  inventory,  verified  by  oath,  of  the  real  and  per- 
sonal estate  of  his  ward,  the  clerk  testified  that  no  inventory  had  been 
found  among  the  papers,  and  that  it  was  not  his  habit  to  make  a  record 
of  the  filing  of  such  inventories,  but  merely  to  mark  them  filed. 
Held,  on  appeal  from  a  judgment  of  removal  of  the  guardian,  that  in  the 
absence  of  evidence  showing  affirmatively  that  such  inventory  had 
been  filed,  this  sufficiently  showed  that  none  had  been  filed. 

Kimmel  v.  Kmtnel,  203 

2.  Final  Settlement — Collateral  Proceedina. — The  final  settlement  of  a  guar- 

dian, made  in  the  proper  court,  unless  revoked,  reopened,  or  appealed 
from,  is  conclusive  upon  the  parties ;  it  cannot  be  attacked  collaterally, 
in  a  suit  by  the  ward  on  the  guardian's  bond,  for  the  allowance  to  a 
third  person  of  an  unjust  and  fraudulent  claim  in  such  settlement. 

Holland  et  aL  v.  The  State,  ex  reL  Fenton,  391 
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HEIRS. 

See  Decedents'  Estates,  2 ;  Jurisdiction,  1. 

HIGHWAY. 

See  Railroad,  5,  6,  7;  Street;  Vendor  and  Purchaser,  1. 

HUSBAND  AND  WIFE. 

See  Criminal  Law,  8 ;  Damages  ;  Descent,  1,  5 ;  Widow  ;  The  Singer 

Manuf'g  Co.  v.  Paul,  98. 

1.  Descent. —  Will  of  Wife. — Judgment. — Although  a  husband  advise,  counsel, 

and  consent  to  the  making  of  a  will  by  his  wife,  whereby  she  devises 
her  separate  real  estate  to  her  children,  to  his  exclusion,  and  upon  the 
death  of  his  wife  become  executor  of  such  will,  yet,  bv  virtue  of  the 
statute  (sec.  22, 1  G.  &  H.  295),  at  her  death  one-third  of  said  real  estate 
descends  to  and  vests  in  him  in  fee  (subject  to  the  debts  of  the  wife  con- 
tracted before  marriage),  and  at  the  same  time  a  Judgment  against  him 
becomes  a  lien  thereon.  (Pliarra  et  al.  v.  Stone,  417 

2.  Interest  of  Mortgagor's  Wife. — Piiority. — Where  a  husband  and  wife  exe- 

cute several  mortgages  of  the  husband's  land  to  different  persons,  and 
she  executes  them  at  different  dates,  the  mortgage  she  first  executes  will 
have  priority  as  to  her  interest  in  the  land  in  case  she  survives  her  hus- 
band. Hoadley  v.  Hadley,  Etfr,  et  al}  452 

INFORMATION. 

See  Criminal  Law,  14,  15. 

INJUNCTION. 

See  Pleading,  13;  Railroad,  9;  School-House,  1,  2;  Turnpike,  11; 

Vendor  and  Purchaser,  3. 

When  it  Lies  to  Prevent  Continuance  of  Injury. — Injunctions,  being  designed 
to  prevent  the  doing  of  acts,  are  not  granted  after  the  acts  are  done ; 
but  when  there  is  a  continuance  of  an  injury,  against  which,  before  the 
act  was  .committed,  an  injunction  might  have  been  granted,  and  a 
right  to  continue  the  injury  is  claimed  by  the  aggressor,  an  injunction 
may,  in  a  proper  case,  be  granted  to  restrain  such  continuance. 

Cox  v.  The  Louisville,  etc.,  B.  JR.  Co.,  178 

INSTRUCTIONS  TO  JURY. 

See  Criminal  Law,  7;  New  Trial,  12,  13;  Will,  7,  9,  13. 

1.  Evidence. — The  court  is  not  authorized  to  tell  the  jury  that  certain  facta 

have  been  proved.  Though  the  jury  are  the  exclusive  judges  of  what 
is  proved  by  the  evidence,  still  it  may  be  summed  up  by  the  court; 
but  instructions  should  be  predicated  on  the  whole  evidence,  and  when 
they  have  a  tendency  to  restrict  the  consideration  of  the  jury  to  iso- 
lated facts,  to  the  exclusion  of  other  facts  which  are  in  evidence,  it  ia 
not  only  a  misdirection,  but  an  infringement  on  the  province  of  the 
jury.  Barker  v.  The  State,  163 

2.  Same. — In  charging  a  jury,  (he  court  has  no  right  to  assume  the  existence 

of  a  fact  which  the  jury  are  required  to  find  from  the  evidence.        lb. 

8.  Same. — Previous  Character  of  Accused. — The  court  instructed  the  jury  that 
if  they  found  the  defendant  guilty,  they  should  consider,  in  determining 
the  measure  of  punishment,  what  manner  of  criminal  he  was ;  whether 
young  in  crime,  as  he  was  in  years,  or  young  in  years  and  old  in  crime ; 
whether  he  had  been  seduced  into  the  commission  of  the  crime,  or  was 
a  leader  in  crime  and  the  seducer  of  others  into  the  same  patn.  The 
defendant  had  not  put  his  character  in  issue,  nor  was  there  any  evidence 
tending  to  show  that  he  had  been  guilty  of  other  crimes. 

Held,  that  the  instruction  was  erroneous.  Jfflw 
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4.  Exception. — To  make  an  exception  to  an  instruction  a  part  of  the  record^ 

it  must  appear  in  a  bill  of  exceptions,  or  the  exception  must  be  noted 
upon  the  charge  and  be  signed  by  the  party  or  his  attorney. 

Noble  v.  Dickson  et  al,  171 

5.  Refusal  to  Repeat. — It  is  not  error  to  refuse  an  instruction  asked,  when 

the  same  ground  is  covered  by  other  instructions  given. 

The  Mut.  Benefit  Life  Ins.  Co.  v.  Camion,  264 

6.  Law  Arising  from  Fads. — In  instructing  a  jury,  the  court  may  inform 

them  of  the  law  arising  on  certain  facts,  if  such  facts  are  found  from, 
the  evidence.  It  may  also,  without  assuming  that  certain  facts  havo 
been  proved,  allude  to  them  to  illustrate  a  principle  or  rule  of  law. 

Bundy  v.  McKnighl,  Ex\  etaL,&& 

INSURANCE. 

1.  Life  Insurance. — Policy. — Consideration. — A  policy  of  life  insurance  recited 

the  consideration  to  be  a  certain  sum  of  money  then  and  there  paid, 
and  a  like  amount  to  be  paid  annually,  on  a  designated  day,  to  the 
insurance  company. 
Held,  that  the  consideration  was  sufficiently  stated.    It  was  not  necessary  to- 
Bet  out  the  accruing  obligations,  if  any  such  were  separately  given. 

The  MuL  Benefit  Life  Ins.  Co.  v.  Cannony  264 

2.  Same. — Preliminary  Declaration. — It  is  not  necessary  that  the  "declara- 

tion "  of-  the  party  in  whose  favor  a  policy  issues  should  be  made  an 
exhibit  to  a  complaint  on  such  policy.  Such  declaration  is  not  the 
foundation  of  the  action.  i&. 

3.  Same. — Defective  Copy. — Amendment. — In  a  complaint   on   a  policy  of 

insurance,  the  copy  of  the  policy  set  out  was  neither  signed  nor  counter- 
signed, but  it  was  amended  on  the  trial  according  to  the  original  policy. 
Held,  that  the  amendment  was  properly  allowed,  and  if  the  copy  as  filed  was 
fatally  defective,  the  amendment  cured  the  defect  and  also  the  error 
of  overruling  a  demurrer  to  the  complaint.  lb, 

4.  Same. —Statement  of  Applicant. —  Warranties.-* Answers  given  in  an  appli- 

cation for  life  insurance  by  the  party  whose  life  it  is  sought  to  insure, 
touching  his  past  and  present  condition  of  health,  arc  warranties,  and 
it  is  unimportant  whether  or  not  the  party  for  whose  benefit  the  policy 
issues  knows  such  answers  to  be  false.  lb, 

5.  Same. — Interrogatories  to  Jury. — Answers  to. — The  jury  was  required  to> 

answer,  whether  the  party  insured  by  a  life  policy  had  not,  within  a 
designated  period,  had  a  certain  disease  for  which  he  received  medical 
treatment.  The  answer  was :  "  He  may  have  received  medical  treat- 
ment for  that  disease,  but  we  believe  if  he  did  he  received  treatment, 
for  a  disease  he  did  not  have." 
Held,  that  the  answer  was  equivalent  to  saying  that  the  jury  did  not  believe 
that  the  insured  received  such  treatment  for  that  disease;  and  that 
the  answer,  though  informal,  was  substantially  good.  lb. 

6.  Same. — Life   Insurance. — Evidence. — Medical  Examiner. — Certificate. — The 

certificate  of  the  physician  who  examined  the  party  whose  life  was 
insured  is  admissible  in  evidence,  where  he  acted  by  the  consent  of  both 
parties,  although  he  was  not  the  regular  examining  physician  of  the- 
insurance  company.  *  lb, 

7.  Agent. — Admissions  by. — It  is  not  error  to  admit  in  evidence  the  decla- 

rations of  the  agent  of  an  insurance  company  against  his  principal,  in 
reference  to  the  subject-matter  in  controversy,  where  there  is  evidence 
tending  to  prove  that  such  declarations  were  within  the  scope  of  his 
agency.  Ib~ 

INTERBOGATORIE8  TO  JUBY. 
See  Insurance,  5  j  Practice,  15,  19. 


INDEX.  61» 

1.  Answers  to.— -The  answer  of  the  jury  to  an  interrogatory  as  to  the 
existence  of  certain  supposed  facts  was :  "  The  weight  of  the  evidence 
justifies  the  jury  in  answering  no." 

Held,  that  the  answer  was  sufficient. 

TheMuL  Benefit  Life  Ins.  Co.  v.  Cannon,  264 

%  Form  of. — It  is  not  error  to  refuse  to  submit  interrogatories  to  ajury,when 
not  asked  in  the  form  prescribed  by  statute,  sec.  335,  2  G.  &  H.  205. 

Adama  et  aL  v.  Holmes,  299 

INTERROGATORIES  TO  PARTY. 
See  Practice,  17,  18. 

JUDGE. 

See  Bill  of  Exceptions,  5  to  8 ;  Practice,  23. 

Judge  Dro  Tern. — A  written  appointment  by  a  circuit  judge  of  a  qualified 
person  to  try  and  determine  all  cases  that  may  come  up  for  trial  in  a 
given  county  during  the  absence  of  such  judge  is  sufficient. 

Efforts  v.  The  State,  422 
JUDGMENT. 

See  Alimony,  1 ;   Decedents'  Estates,  4 ;   Husband  and   Wife,  1 ; 

Pleading,  3 ;  Supreme  Court,  9. 

Conclusiveness  of. — In  a  suit  by  a  judgment  creditor  to  set  aside  a  fraudulent  sale 
of  property  by  the  debtor,  the  vendee  of  the  latter  cannot  call  in  ques- 
tion the  judgment  by  Betting  up  matters  which  might  have  been  a 
defence  to  the  action  in  which  the  judgment  was  rendered.  The  only 
question  which  interests  him  is,  whether  the  property  he  has  pur- 
chased shall  be  subjected  to  the  payment  of  the  judgment. 

Scott  ct  at.  v.  The  Indianapolis  Wagon  Works,  75 

JUDICIAL  NOTICE. 

Geography. — Pleading. — In  an  action  brought  in  Fountain  county,  against 
a  railroad  company^  for  killing  a  cow,  the  complaint  alleged  that  the 
place  where  the  animal  was  killed  was  "  about  two  and  a  half  miles- 
east  of  Covington." 

Held,  on  motion  in  arrest,  that  the  Supreme  Court  knew  judicially  that  the 
place  so  designated  is  in  the  county  where  the  action  was  brought. 

The  L,  B.  <fc  W.  B.  W.  Co.  v.  Lym,  119- 

JUDICIAL  SALE, 
See  Mortgage,  2 ;  Sheriff's  Salt?. 

JUBISDICTIOK 

See  Alimony,  1 ;  Mortgage,  1 ;  Proceeding  Supplementary  to  En> 

cution. 

1.  Parties. — The  heirs  of  a  decedent  were,  on  their  own  application,  admit* 

ted  as  defendants  with  the  administrator,  to  contest  a  claim  filed  against 
the  decedent's  estate. 
Held,  that  they  could  not  afterward  object  to  the  jurisdiction  of  the  court 
over  them.  Smith  et  at  v.  Denman,  65- 

2,  Beat  Action. — An  action' for  the  recovery  of  real  estate,  or  for  the  deter* 

mination  in  any  form  of  an  interest  therein,  must  be  brought  in  the 
county  where  such  real  estate  is  situated. 

McMannus  et  aL  v.  Bush  et  aL,  303 

JUBY. 

See  Practice,  23. 

1.  Separation  of. — It  is  within  the  discretionary  power  of  the  court  to  per- 
mit the  jury  to  separate  if  they  find  a  verdict  during  an  adjournment, 
and  to  instruct  them  to  return  a  sealed  verdict  on  the  reassembling  oi 
the  court    In  such  case  the  jury  should  be  admonished  not  to  convene 


620  INDEX. 

with,  or  Buffer  themselves  to  be  addressed  br;  any  other  person  on  any 
subject  of  the  trial ;  bat  where  such  permission  was  given  to  the  jury 
by  consent  of  the  parties,  and  no  objection  was  taken  to  the  failure  of 
the  court  to  so  admonish  them,  the  objection  could  not  be  taken  after 
verdict,  where  there  was  nothing  to  show  that  any  injury  resulted 
thereby  to  the  complaining  party.  Crocker  et  at  v.  Hoffman,  207 

2.  Special  Jury. — When  the  regular  panel  of  jurors  are  deliberating  on  a  case 
submitted  to  them,  the  court  may  properly  empanel  a  special  jury  to 
try  another  cause  called  for  trial.    Acts  1873,  p.  103. 

EvarU  v.  The  State,  422 

JURY  TRIAL. 

An  action  by  a  judgment  creditor  to  subject  property  fraudulently  sold  to 
the  payment  of  his  judgment,  which  but  for  such  fraud  would  have 
been  subject  to  levy  on  execution,  is  not  a  proceeding  supplementary  to 
execution,  and  the  plaintiff  is  entitled  to  a  jury  trial. 

Scott  et  al.  v.  The  Indianapolis  Wagon  Works,  75 

JUSTICE  OP  THE  PEACE. 
See  Costs,  1, 2, 3 ;  Wenchel  v.  Sullivan,  253. 

1.  Heading. — It  is  not  necessary  that  a  complaint  filed  before  a  justice 

of  the  peace  should  state  the  title  of  the  cause,  or  specify  the  name  of 
the  court  or  county  in  which  the  action  is  brought.  Section  49 
of  the  code,  2  G.  &  H.  69,  does  not  apply  to  justices'  courts. 

Crocker  et  al  v.  Hoffman,  207 

2.  Same. — An  action  commenced  before  a  justice  of  the  peace,  if  the  com- 

plaint be  good  on  its  face,  can  not  be  dismissed  on  the  supposed  ground 
that  the  suit  is  brought  to  recover  on  a  cause  of  action  not  stated  in 
the  complaint.  Rhodes  v.  Mummery,  216 

3.  Criminal  Law. — Docket — In  a  criminal  cause,  it  is  not  necessary  for  a  jus- 

tice of  tho  peace  to  copy  on  his  docket  the  affidavit  charging  the  offence. 

Williams  v.  The  State,  306 

LARCENY. 

See  Chimin  al  Law,  6,8. 

LIQUOR  LAW. 

See  Criminal  Law,  1,  13,  29,  32,  33 ;  Feerell  v.  The  State,  118;  Wabd 
v.  The  State,  293 ;  Hammond  v.  The  State,  393. 

1.  Constitutional  Law. — Title  of  Statute. — Giving  Away  Intoxicating  Liquor. — The 
offence  of  giving  away  intoxicating  liquors  to  minors  and  to  persons  in 
the  habit  of  getting  intoxicated,  as  denned  in  the  act  of  February  27th, 
1873,  is  properly  connected  with  the  subject  expressed  in  tho  title. 

Williams  v.  The  State,  306 

%  Penan  in  the  Habit  of  Becoming  Intoxicated. — A  prosecution  for  giving 
away  intoxicating  liquors  to  a  person  in  the  habit  of  becoming  intoxi- 
cated cannot  be  sustained,  if  the  evidence  6hows  that  the  defendant 
believed,  and  had  reason  to  believe,  that  the  person  to  whom  the  liquor 
was  given  was  a  sober  man  and  not  in  the  nabit  of  becoming  intoxi- 
cated. JBk 

MARRIAGE  CONTRACT. 

1.  Breach  of. — Complaint — In  an  action  for  breach  of  a  marriage  contract, 
the  complaint  must  allege  that  the  promise  was  mutual ;  and  the  allega- 
tion that "  the  defendant  entered  into  a  contract  with  her,  *  *  by 
which  it  was  agreed  by  and  between  them  both  that  they  would  get  mar- 
ried," etc.,  though  not  in  the  usual  form,  is  sufficient. 

Cotes  v.  McKxnney,  562 
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2.  Evidence, — Damages, — Seduction. — Evidence  of  seduction  in  an  action  for 

breach  of  a  marriage  contract,  where  the  complaint  contains  no  allega- 
tion of  seduction,  is  inadmissible  to  enhance  the  damages.  lb. 

3.  Same. — Declarations  and  Distress  of  Plaintiff. — In  an  action  for  breach 

of  a  marriage  contract,  evidence  of  the  declarations  made  by  the  plain- 
tiff, while  receiving  the  defendant's  visits,  and  the  distress  manifested 
by  the  plaintiff  on  hearing  of  the  defendant's  intention  not  to  marry 
her,  in  the  absence  of  the  defendant,  are  inadmissible  to  ehow  the  exist- 
ence of  the  contract  on  the  part  of  the  defendant;  and  are  also  inadmis- 
sible to  prove  a  promise  on  the  part  of  the  plaintiff,  when  made  and 
manifested  to  persons  in  no  way  related  to  or  interested  in  the  plaintiff. 

lb. 

4.  Same. — In  an  action  for  breach  of  a  marriage  contract,  declarations  or 

acts  of  the  plaintiff  so  equivocal  that  they  might  mean  one  thing  as 
well  as  another  should  not  be  allowed  to  go  to  the  jury  as  tending 
to  show  a  promise,  Jo. 

MINOB. 

See  Grxminax.  Law,  13, 18 ;  Liquob  Law,  1. 

MISTAKE. 

See  Ezecutob  Am)  Adjonisthatob,  1. 

MORTGAGE. 

See  Husband  and  Wife,  2;  Sheriff's  Sale,  7  to  11 ;  Vendor  and  Pur- 
chases, 3 ;  Witness. 

1.  Foreclosure. — Jurisdiction  Where  Lands  Lie  in  Different  Counties. — Where 

tracts  of  land  situated  in  different  counties  are  embraced  in  one  mort- 
gage, the  court  of  either  county  has  jurisdiction  to  foreclose  the  mortgage 
and  order  the  sale  of  the  land.  Holmes  v.  Taylor,  169 

2.  Same. — Sheriff's  Sale. — Sale  of  Mortgaged  Lands. — Where  tracts  of  land 

situated  in  different  counties  are  embraced  in  one  mortgage,  and  ordered 
to  be  sold  upon  a  foreclosure  of  the  mortgage  by  the  court  of  a  county 
wherein  one  of  the  tracts  is  situated,  each  tract  must  be  sold  at  the 
door  of  the  court-house  of  the  county  wherein  it  is  situated.  lb. 

3.  Delivery  of. — A  mortgage  takes  effect  from  its  delivery,  and  not  from  its 

date,  when  not  then  delivered.  HoadUy  v.  Hadleyy  Ei?r7  et  als  452 

MURDER 

See  finTMngAT.  Law,  4, 5,  24,  25;  New  Tbial,  17. 

NATIONAL  BANK, 

See  Tax,  1, 2, 3. 

NEGLIGENCE. 

See  Pbomhsoby  Note,  10,11 ;  Bailboad,  10  to  14. 

NEGBOES. 

See  Schools,  1  to  13. 

NEW  TRIAL. 

See  Chimin Aii  Law,  16;  Pbactice,  13, 20;  GbayuDunn,124;  Debbeuil 

v.  Davis,  396. 

1.  Motion. — In  a  motion  for  a  new  trial,  a  cause  assigned  was,  "that  the 

decision  was  not  sustained  by  sufficient  evidence.1' 
Held,  that  it  sufficiently  appeared  that  the  word  "  decision,"  as  used,  was 

synonymous  with  "finding ;"  the  difference  was  merely  technical. 

Weston  v.  Johnson  et  oi,  1 
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2.  Certainty  Required  in  Motion*—- Reasons  for  a  new  trial  that  the  court  e 

in  the  admission  of  evidence  "  as  shown  in  the  bill  of  exceptions,"  and 
that  the  court  erred  in  refusing  instructions  asked  "  as  shown  in  the 
bill  of  exceptions,"  no  bill  of  exceptions  having  been  filed,  are  too 
indefinite.  Scott  et  aL  v.  The  Indianapolis  Wagon  Work*,  75 

3.  Newly-Discovered  Evidence. — Diligence. — Pleading. — A  party  applying  for  a 

new  trial  on  the  ground  of  newly-discovered  evidence  must  show  that  he 
used  reasonable  diligence  to  discover  and  produce  the  evidence  at  the 
former  trial ;  and  in  a  complaint,  under  section  356  of  the  code,  for  a 
new  trial  for  such  cause,  it  is  not  sufficient  to  allege  that  the  evidence 
"  could  not  have  been  discovered  and  produced  at  the  trial  by  the  use  of 
reasonable  diligence."  Reno  v.  Robertson  et  aL,  106 

4.  Motion. — A  motion  for  a  new  trial  made  by  the  defendant  assigned  as  a 

cause,  "error  of  law  occurring  at  the  trial  in  the  court  permitting 
evidence  to  go  to  the  jury  offered  by  the  defendant,  as  shown  by  bill  of 
exceptions ;  and  also  in  refusing  to  allow  evidence  to  go  to  the  jury 
offered  by  the  defendant,  and  excepted  to  by  defendant  at  the  time,  as 
shown  by  bills  of  exceptions  filed." 
Held,  that  this  was  too  indefinite  to  raise  any  question.         Long  v.  Zook,  125 

5.  Same. — A  motion  for  a  new  trial  assigned  as  cause  the  exclusion  of  cer- 

tain   evidence,  designated    only  by  reference  to  a  bill  of  exceptions, 
which  was  not  filed  till  the  motion  had  been  filed  and  overruled. 
Held,  that  the  motion  was  too  indefinite,  and  that  it  received  no  aid  from  the 
Dill  of  exceptions  filed  afterward.  Worthington  v.  Brown  etaL,  152 

6.  Same. — A  motion  for  a  new  trial  assigned  as  a  cause,  that  the  court  erred 

in  allowing  testimony  to  be  given  to  the  jury,  over  the  objection  of  the 
defendant,  "  as  shown  by  the  bill  of  exceptions,"  and  in  refusing  to 
allow  the  defendant  to  give  testimony,  "  as  shown  by  bill  of  excep- 
tions." No  bill  of  exceptions  was  then  in  the  record,  and  none  was  filed 
for  some  time  thereafter. 
Held,  that  there  was  nothing  to  point  the  court  to  the  supposed  errors,  and 
the  motion  was  properly  overruled.  Noble  v.  Dickson  et  aL,  171 

7.  Same. — Evidence. — Unless  the  admission  of  improper  evidence  be  assigned 

as  a  cause  for  a  new  trial,  the  error  is  not  available  on  appeal  to  the 
Supreme  Court.  Rhodes  v.  Mummery,  216 

&.  Contract. — Rescission  of. — New  Trial  on  Condition. — A.  sold  to  B.  a  portable 
saw-mill,  and,  by  agreement,  received  of  C.  in  part  payment,  a  deed 
of  conveyance  of  certain  land,  to  which  land  the  grantor  had  no  title. 

Held,  in  an  action  by  B.  for  the  possession  of  the  saw-mill,  that  A.  could 
not  rescind  the  contract  of  sale  on  the  ground  of  fraud  practised  on 
him,  without  tendering  a  reconveyance  of  the  land ;  and,  where  a 
reconveyance  had  not  been  tendered;  the  court,  after  verdict  for  the 
defendant,  could  not  grant  the  plaintiff  a  new  trial  to  be  had  unless  the 
defendant  within  a  specified  time  Bhould  execute  a  deed  of  quitclaim 
of  the  land  to  plaintiff,  but  should  have  granted  a  new  trial  abso- 
lutely. DeFord  v.  Urbain,  219 

9.  Motion. — That  the  complaint  does  not  state  facts  sufficient  to  constitute  a 

cause  of  action,  is  not  in  any  case  a  reason  for  granting  a  new  trial. 

White  v.  Rice,  225 

10.  Same. —  Uncertainty  in  Reasons  for. — A  reason  for  a  new  trial,  "that  the 

court  erred  in  excluding  the  evidence  offered  by  the  defendant,  as 
appears  elsewhere  in  the  record,"  is  too  indefinite.  '  The  motion  should 
state  definitely  the  causes  relied  on.  26. 

11.  Same. — "  Error  of  law  occurring  at  the  trial,"  is  too  general  and  indefi- 

nite as  a  statement  of  a  cause  in  a  motion  for  a  new  trial 

Fisher  v.  Hamilton,  239 

JL2.  Same. — Instructions. — Amotion  for  a  new  trial  for  alleged  error  in  giving 
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or  refusing  instructions  must  point  out  and  identify  the  instructions  given 
or  refused.  Adams  et  aL  v.  Holmes,  299 

13.  Same. — Charge  to  Jury. — The  recital,  in  a  motion  for  a  new  trial,  of  cer- 

tain instructions  alleged  to  have  been  given  to  the  jury,  cannot  betaken 
in  the  Supreme  Court  as  showing  that  such  instructions  were  given. 

Evarts  v.  The  State,  422 

14.  Same. — Evidence. — A  statement,  in  a  motion  for  a  new  trial,  that  the 

court  erred  in  the  improper  admission  of  evidence,  is  too  indefinite  to 
present  any  question  either  to  the  court  below  or  to  the  Supreme  Court. 

Morrow  v.  The  State,  432 

15.  Same, — That  the  court  admitted  improper  and  incompetent  evidence,  is 

too  indefinite  a  statement  of  a  cause  for  a  new  trial. 

Anderson,  Erfr,  v.  The  Q.,  K.  &  C.  Turnpike  Co.,  467 

16.  Same. — Costs. — That  the  court  rendered  an  erroneous  judgment  for  costs, 
is  not  a  cause  for  a  new  trial.  lb. 

17.  Indictment  for  Murder. — Conviction  of  Lower  Grade  of  Crime. — A  person 

indicted  for  murder  in  the  first  degree,  on  the  trial,  was  found  guilty 
of  murder  in  the  second  degree,  the  judgment  was  reversed  on  appeal 
by  the  defendant,  the  cause  was  again  tried,  resulting  in  a  verdict  of 
guilty  of  manslaughter,  and  the  defendant  again,  at  his  request,  was 
granted  a  new  trial. 
Held,  that  he  took  the  new  trial  as  to  the  whole  cause,  and  might  be  tried 
again  for  the  higher  grades  of  the  crime,  of  which  he  was  not  convicted, 
as  well  as  for  the  lower  grades,  of  which  he  was  convicted. 

Ex  Parte  Bradley,  548 

18.  Practice. — Reversal  of  Judgment — The  reversal  of  a  judgment  in  a  crim- 
inal cause  which  results  in  a  new  trial  has  the  same  effect  as  the  granting 
of  a  new  trial,  on  the  application  of  the  defendant,  by  the  court  below. 

26. 

19.  Same.— Under  sections  140  and  141  of  the  criminal  code  (2  G.  &  EL  423), 
the.  granting  of  a  new  trial  in  a  criminal  cause  places  the  parties  in  the 
same  position  as  if  no  trial  had  ever  been  had.  lb. 

PARENT  AND  CHILD. 
See  Contract,  2. 

PARTIES. 
See  Assessment  of  Damages,  1 :  Jurisdiction,  1 ;  Proceeding  Supplb- 

MKNTARY  TO  EXECUTION;    PROMISSORY  NOTE,  6;   TOWNSHIP   TRUS- 
TEE; Mobley  v.  Slonaker,  256. 

Administrator. — Annulling  Letters. — In  a  proceeding  seeking  to  annul  the 
appointment  of  an  administrator,  and  to  set* aside  a  sale  of  real  estate 
made  by  him,  the  purchaser  of  such  real  estate  is  not  a  proper  party 
defendant,  because  the  result  cannot  affect  the  rights  of  such  pur- 
chaser or  of  those  claiming  under  him. 

McMdnnus  et  at  y.  Bush  et  at,  303 

PARTITION. 

1.  Practice.— Effect  of  Dismissal  by  Plaintiff. — The  dismissal  of  the  origi- 

nal petition  in  a  proceeding  for  partition  carries  with  it  a  cross  petition 
filed  by  the  defendant,  and  puts  an  end  to  the  action. 

HoUzner  et  at  v.  Hcltzner  et  at,  151 

2.  Widow. — A  widow  who  is  only  entitled  to  a  life  estate  in  the  lands  of  her 

deceased  husband,  if  the  lands  are  sold  in  proceedings  for  partition,  can. 
have  of  the  proceeds  only  so  much  as  her  life  interest  was  worth. 

Russell  v.  Russell  et  at,  456 

•8.  Pleading.— Practice.— Cross  Chmplaint— A  plaintiff  in  a  partition  suit  can 
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not  file  a  cross  complaint;  and  if  filed,  it  should  be  struck  onton  motion, 
bat  sustaining  a  demurrer  to  it  is  not  error.  Jfc. 

4.  Descent — Lift  Estate. — If  a  widow,  who  is  only  entitled  to  a  life  estate  in 
the  real  estate  of  her  late  husband,  in  proceedings  for  partition,  has  set 
off  to  her  one-third  of  the  real  estate,  in  value,  for  life,  it  is  all  she  is 
entitled  to.  2ft» 

PARTITION  FENCE. 

Statute.— The  statute,  1  G.  &  H.  343,  sec.  15,  providing  that  partition  fences 
"  shall  be  maintained  throughout  the  year,  equally  by  both  parties," 
is  not  limited  to  repairs  simply,  but  applies  as  well  to  the  rebuilding 
of  a  fence  destroyed  by  fire.  Rhodes  v.  Mummery,  216 

PAETNEESHIP. 

See  Statute  of  Frauds. 

1.  Contract.— Statute  of  Frauds. — A  parol  agreement,  made  by  one  who  has 

purchased  the  interest  of  a  partner  in  the  partnership  property,  to  pay, 
as  a  part  of  the  consideration  for  the  property  purchased,  one-half  of 
the  debts  of  the  old  partnership,  may  be  enforced  against  such  purchaser 
by  the  holder  of  a  note  made  by  the  members  of  the  old  firm.  Such 
agreement  is  not  within  the  statute  of  frauds.    Haggerty  v.  Johnston,  41 

2.  Suit  Between  Partners. — Under  the  code,  one  partner  cannot  sue  his 

copartner  to  recover  an  indebtedness  of  the  latter  to  the  former  growing 
out  of  the  partnership  transactions,  until  the  affairs  of  the  firm  have 
been  closed  up,  and  its  debts  have  been  paid.  The  case  made  must  be 
such  as  would  formerly  have  called  for  the  interposition  of  a  court  of 
equity.  Briggs  v.  Dougherty  et  aL,  247 

PEEJUEY. 
See  Criminal  Law,  21 ;  Custom,  2. 

PLEADING. 

See  Bastardy,  1 ;  Criminal  Law,  10,  11,  12;  Decedents*  Estates,  2; 
demurrer  ;  justice  of  the  peace,  1,  2  ;  marriage  contract,  1  ; 
New  TriaIi,  3 ;  Partition,  3 ;  Practice,  14, 22;  Promissory  Note, 
14,  18,  19;  Railroad,  8;  Recognizance,  5;  Replevin;  School- 
House,  2 ;  Township  Trustee. 

1.  Answer. — An  answer  professing  to  answer  the  whole  cause  of  action,  but 
which  answers  only  a  part,  is  bad  on  demurrer. 

AdJdns  y.  AdJana  ef  a/.,  12 

%  Written  Instrument. — An  answer  based  on  a  written  instrument  which  is 
not  filed  with  and  made  part  of  it,  is  bad  on  demurrer. 

Strough  etalv.  Gear  et  aL,  100 

8.  Prayer  for  Judgment. — A  prayer  for  a  judgment  for  money  is  a  sufficient 
prayer  for  a  judgment  for  its  collection  without  relief  from  valuation 
and  appraisement  laws,  if  such  mode  of  collection  be  warranted  by  the 
facts  alleged  in  the  complaint.  Huston  v.  WhUsell,  129 

4.  Contract. — A  complaint  in  the  general  form  for  work  and  labor  done  is  not 
demurrable  because  it  sets  out  the  manner  of  the  employment  and  the 
character  of  the  work  done  with  unnecessary  particularity,  when  the 
facts  stated  do  not  show  a  special  contract,  or  increase  the  liability  of 
the  defendant  beyond  such  general  employment. 

The  Ft.  W.,  J.&S.R.R.Q).  v.  McDonald,  241 

&  Abatement. — Answers  in  abatement  are  not  favored  in  law.  They  must 
allege  every  fact  necessary  to  their  sufficiency.  No  presumptions  of  law 
or  fact  are  indulged  in  their  favor.  Irani  v.  The  State,  289 

6.  BiU  of  Pdrtieulars.— In  an  action  to  recover  for  services  rendered  to  the 
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defendants  by  the  plaintiff  as  an  attorney,  the  bill  of  particulars  filed 
with  the  complaint  was  as  follows :  A.  and  B.  to  C.  Dr.,  "to  legal  services 
rendered  in  the  October  term  of  the  Tippecanoe  Circuit  Court,  in  the 
case  of  themselves  v."  D.  "and  others,  to  set  aside  a  fraudulent  mort- 
gage, two  hundred  dollars  ($200)." 
Held,  that  this  was  a  sufficient  bill  01  particulars. 

Fierce  et  al  v.  Wilson,  298 

7.  Certainty  in. — If,  in  a  complaint  to  recover  for  personal  services,  the  date 

at  which  they  were  rendered  is  not  definitely  stated,  the  remedy  is 
by  motion  to  make  the  complaint  or  the  bill  of  particulars  more 
specific  Fierce  et  at  v.  Baird,  378 

8.  Written  Instrument — A  plea  of  former  adjudication  is  not  a  pleading 

founded  on  a  written  instrument.  Allen  v.  Randolph,  496 

9.  Answer  to  Part  of  CbmplainL — An  answer  pleaded  in  bar  of  the  whole  action, 

but  which  is  not  good  as  to  one  paragraph  of  the  complaint,  is  bad. 

lb. 

10.  Set- Off. — A  debt  cannot  be  set  off  against  a  tort  lb. 

11.  Practice. — Where  a  reply  of  general  denial  is  filed,  a  special  reply  only 
setting  up  matters  tnat  may  be  given  in  evidence  under  the  general 
denial  should  be  struck  out.  lb. 

12.  Instrument  in  Writing. — Exhibit — Execution. — An  execution  need  not  be 
made  an  exhibit  of  a  complaint  to  enjoin  a  sale  by  the  sheriff  of  prop- 
erty levied  on  under  the  execution. 

TrueUood  et  al  v.  HoUwgsworth,  637 

13.  Injunction. — Color  of  Right. — A  complaint  by  A.  to  enjoin  the  sheriff  from 
selling  property  alleged  to  be  held  in  trust  by  B.,  on  execution  against  B., 
should,  by  averments,  ( set  forth  the  judgment  and  execution  under 
which  the  alleged  sale  is  about  to  be  made,  with  sufficient  particular- 
ity to  give  color  of  right  in  the  sheriff  to  make  the  levy  ana  sale,  and 
should  sufficiently  show  color  of  right  to  the  property  in  the  person 
alleged  to  be  such  trustee.  lb. 

14.  Complaint — Prayer, — Damages  Claimed.— -It  is  not  necessary  to  state  the 
amount  of  damages  claimed  at  the  conclusion  of  each  paragraph  of  a 
complaint;  it  is  sufficient  to  state  the  amount  demanded  at  the  con- 
clusion of  the  complaint  Spears  etatv.  Ward  et  a!.,  641 

16.  Same. — Common  Count  for  Money  Received. — Demand. — A  common  count 
for  money  received,  etc.{  alleging  the  amount  and  the  day  on  which 
it  was  received,  is  good  without  a  bill  of  particulars  or  an  allegation  of 
demand.  16. 

16.  Forties. — Names  of. — Where  the  names  of  the  plaintiff  and  defendant  were 
given  in  full  in  the  caption  and  commencement  of  the  complaint,  but 
in  a  paragraph  of  the  complaint  the  plaintiff  was  identified:  as  "she" 
and  "  her,"  without  reference  to  the  caption ; 

Held,  that  the  parties  were  sufficiently  referred  to  and  identified. 

Cotes  v.  McKinney,  662 

PRACTICE. 

See  Arrest  of  Judgment;  Bill  of  Exceptions;  Criminal  Law,  22, 
30;  Decedents1  Estates,  7;  Demurrer;  Instructions  to  Jury; 
Interrogatories  to  Jury;  Jury;  New  Trial;  Partition,  1; 
Pleading,  11;  Special  Finding;  Supreme  Court;  Verdict. 

1.  Complaint — Judgment. — If  one  of  two  paragraphs  of  a  complaint  is  clearly 

good  and  sustains  the- finding  and  judgment,  the  judgment  will  not 
be  reversed  because  the  other  paragraph  may  be  insufficient. 

Kclsty  v.  Henry,  37 

2.  Motion  to  Separate.— A.  motion  to  separate  a  complaint  into  paragraphs 

Vol.  XLVIIL— 40 
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should  state  how  the  mover  thinks  it  ought  to  be  divided;  a  general 
motion  to  separate  is  too  indefinite. 

Scott  et  oIy.  The  IncCpoUs  Wagon  Worts,  75 

3.  Surplusage, — A  judgment  will  not  be  reversed  because  of  the  refusal  of  the 

lower  court  to  strike  out  surplusage  in  a  pleading.  lb. 

4.  Presumption. — On  motion  of  a  defendant,  the  attorneys  for  the  plaintiff 

were  ruled  to  show  by  what  authority  they  prosecuted  the  action.    In 
answer  to  the  rule,  they  filed  their  affidavit,  whereupon  the  rule  was  dis- 
charged. 
Held,  that,  in  the  absence  of  the  affidavit  from  the  record,  it  must  be  presumed" 
that  the  court  below  did  right.  lb. 

&  Harmless  Error. — Evidence. — Where  all  the  evidence  admissible  under  one 
paragraph  of  an  answer  may  be  admitted  under  other  paragraphs,  it  is  a 
harmless  error  to  sustain  a  demurrer  to  such  paragraph. 

Strough  et  aL  v.  Gear  et  aL,  100 

6.  Demurrer  to  Evidence. — Under  the  code,  a  demurrer  to  the  evidence  is 

proper.  In, 

7.  Same. — What  Should  be  Set  Out  in  Demurrer. — Where  the  plaintiff  demurs 

to  the  evidence,  he  should  set  out  at  full  length  in  his  demurrer  all  the 
evidence  given  oy  the  plaintiff  and  defendant  lb. 

5.  Same. — Promissory  Note.— Evidence. — In  an  action  on  a  promissory  note- 

where  there  is  no  denial  pleaded,  and  the  affirmative  paragraphs  of 
the  answer  admit  the  execution  of  the  note,  the  note  need  not  be  read 
in  evidence  or  set  out  in  a  demurrer  to  the  evidence.  lb. 

9.  Same. —  What  is  Admitted  by. — A  demurrer  to  the  evidence  admits  the  facts 

stated  by  the  witnesses  and  the  evidence  given,  and  any  inference  and 
conclusion  a  jury  might  rightfully  and  reasonably  draw  therefrom.  lb. 

10.  Same. —  Where  Evidence  is  Circumstantial  or  Uncertain. — If  evidence  is  cu> 

cumstantial  or  uncertain,  leaving  much  to  inference,  it  will  not  be 
sufficient  to  demur  to  the  evidence  generally,  but  in  reciting  the  evi- 
dence given  in  the  demurrer  it  should  be  distinctly  stated  what  facts  the 
evidence  tends  to  prove  in  favor  of  the  opposite  party,  and  which  the 
demurring  party  admits.  lb. 

11.  Same. — Assessment  of  Damages. — Jury. — Practice. — Where  there  is  a  demur- 
rer to  the  evidence  and  a  joinder,  the  court  may  have  the  damages 
assessed  by  the  jury  conditionally,  or  the  jury  may  be  discharged,  leav- 
ing the  damages  to  be  assessed  by  another  jury,  or  to  be  assessed  by  the 
court,  upon  the  consent  of  the  parties  or  the  failure  of  either  party  to 
demand  a  jury.  lb. 

12.  Same, — Error  in  Ruling,  How  Presented  on  Appeal— Exceptions. — A  ruling 
upon  a  demurrer  to  the  evidence,  excepted  to  in  the  court  below  and 
assigned  for  error  on  appeal,  presents  to  the  Supreme  Court  the  question 
as  to  the  correctness  of  such  ruling.  lb. 

13.  Same. — Motion  for  New  Trial Assessment  of  Damages. — Where  there  is 

a  demurrer  to  the  evidence,  a  motion  for  a  new  trial  is  unnecessary  and 
unauthorized,  except  as  to  error  in  the  assessment  of  damages.  lb. 

14.  Trial  Without  Reply. — A  defendant  waives  a  reply  by  going  to  trial  with- 
out moving  for  it.  Moffit  v.  The  Medsker Draining  Ass'n,  107 

15.  Verdict. — Answer  to  Interrogatories. — To  justify  a  judgment  on  special 
findings,  notwithstanding  the  general  verdict,  the  former  must  be  incon- 
sistent with  the  latter  on  matters  material  to  the  issue. 

Adams  v.  Cosby,  153 

16.  Judgment  by  Consent — Appearance  by  Attorney. — Where  a  judgment  pur- 
ports to  have  been  rendered  by  agreement  of  the  parties,  made  by  their 
counsel,  and  without  service  of  summons,  the  defendant  can  not,  on 
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appeal  to  the  Supreme  Court,  question  the  authority  of  counsel  to 
appear  for  him,  without  having  first  sought  relief  in  the  court  below. 

Byors  et  al  v.  King,  237 

17.  Striking  out  Redundant  Pleading, — It  is  not  error  to  strike  out  a  para* 
graph*of  answer  and  an  interrogatory  filed  therewith,  if  the  matters 
alleged  in  such  paragraph  are  admissible  in  evidence  under  a  remain- 
ing paragraph  of  the  answer. 

The  MuL  Benefit  Life  Ins.  Co.  v.  Cannon,  264 

18.  Interrogatories. — Interrogatories  filed  with  an  answer  should  be  struck  out 
when  not  relevant  to  any  issue  made  by  the  pleadings.  2ft. 

19.  Striking  out  Interrogatories  to  Jury. — An  interrogatory  to  a  jury  may 

Sroperly  be  struck  out  by  the  court,  the  answer  to  which  could  be  a 
ecision  only  as  to  a  part  of  the  evidence,  and  which  decision  either 
way  would  not  control  a  general  verdict.  lb. 

20.  Agreeed  Statement  of  Facts. — New  Trial. — Where  a  case  has  been  pre- 
'  sented  to  the  court  below  upon  an  agreed  statement  of  facts,  under  sea 

386  of  the  code,  2  G.  &  H.  222,  no  motion  for  a  new  trial  is  contem- 
plated or  necessary.  The  facts  being  agreed  upon,  there  is  no  question 
for  decision  except  the  law  as  it  arises  upon  the  agreed  facto.  It  is 
like  a  demurrer  to  the  evidence  or  a  special  verdict 

Fisher  v.  Purdue,  323 

2L  Same. — Exception. — Unless  an  exception  is  taken  to  the  decision  of  the 
court  upon  an  agreed  statement  of  facts,  no  question  is  in  tho  record  for 
the  decision  of  the  Supreme  Court.  The  rule  appears  to  be  general,  that 
where  a  party  wishes  to  have  a  decision  of  a  subordinate  court  reviewed 
in  this  court,  he  must  except  to  such  decision,  at  the  time  it  is  made,  in 
proper  and  legal  form.  J6. 

22.  Pleading. — Argumentative. — It  is  not  error  to  sustain  a  demurrer  to  an 

argumentative  pleading,  though  the  better  practice  is  to  strike  it  out  on 
motion.  (?IIarra  etaLv.  Stone,  417 

23.  Conduct  of  Judge  and  Jury  at  Trial. — Where  a  judge,  during  a  part  of 
the  argument  to  a  jury,  called  another  person  to  preside,  ana  the  jury, 
or  a  part  of  them,  wero  permitted  to  retire  from  the  court  room  ; 

JTeJdj  that  in  the  absence  of  any  objection  made  at  the  time,  or  any  show* 
mg  that  it  was  improper  for  the  jury  to  so  retire,  t  hero  was  no  error. 

Dibble  v.  The  State,  ex  reL  Black.  470 

PRESUMPTION. 

See  Couhty  CoaonsaiONEBs ;  Decedents'  Estates,  6. 

PRINCIPAL  AND  AGENT. 
See  Insubaxce,  7. 

PEINCIPAL  AND  SURETY. 
See  Decedents1  Estates,  5. 

PROCEEDING  SUPPLEMENTARY  TO  EXECUTION. 

Where  Instituted.— Parties.— The  statuto  (2  G.  &  11.260,  sec.  518)  provides  for 
proceedings  supplementary  to  execution  against  a  judgment  defendant, 
in  the  county  where  the  judgment  was  rendered,  in  case  tho  defendant  is 
a  non-resident.  Proceedings  against  a  person  other  than  the  judgment 
defendant,  on  the  ground  that  he  has  property  of  the  judgment  defend- 
ant or  is  indebted  to  him,  should  be  had  in  the  county  where  they  may 
be  also  had  against  the  judgment  debtor,  who  is  a  necessary  party 
thereto.  Fobom  v.  Clark,  414 
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PROCESS. 

Constructive  Notice.    See  Alimony,  1. 

L  Beittrn. — Record, — An  execution  with  a  return  of  the  sheriff  thereon  is  by 
statute  made  a  record.  Splahn  v.  GdZesnie,  397 

2.  Same. — Conclusiveness  of  Return. — A  return  is  conclusive  against  the  officer 

who  makes  it,  and  is  prima  facie  evidence  in  his  favor.  76. 

3.  Same. — Summons, — A  return  upon  a  summons  is  conclusive  between  the 

parties  to  the  action.  lb. 

4.  Same. — Execution. — Order  of  Sole. — Conclusiveness  of  Return. — A  party  or 

privy  may  not  aver  the  falsity  of  a  return  of  a  proper  officer  upon  an. 
execution  or  order  of  sale,  except  in  a  direct  proceeding  against  such 
officer  for  a  false  return.  lb. 

5.  Same. — Between  third  parties,  the  return  of  an  officer  is  prima  fade  evi- 

dence only  of  the  matters  stated  in  the  return.  Ih. 

6.  Same. — Recital  of  Facts  in  Return. — The  return  of  an  officer  on  mesne  or 

final  process  can  be  evidence  of  the  facts  stated  therein,  only  when  such 
facts  recited  are  official  acts  done  in  the  ordinary  and  usual  course  of 
proceedings.  Matters  of  opinion  or  excuse  for  failure  to  perform  a  duty 
can  not  be  made  evidence  by  stating  them  in  the  return.  i6. 

7.  Return  of  Summons. — Conclusiveness  of  Same. — Where  the  return  of  a  sheriff 

to  a  summons  shows  that  it  was  served  by  leaving  a  copy  at  the  last 
usual  place  of  residence  of  the  defendant,  it  will  be  sufficient  to  show 
personal  service,  and  it  can  not  be  impeached  in  a  collateral  proceeding. 

PROMISSOBY  NOTE. 

See  Decedents'  Estates,  5 ;  Demurrer,  5 ;  Evidence,  2 ;  Practice,  & 

1.  Payable  in  Bank. — Innocent  Holder. — Fraudulent  Representations. — In  an  action 

by  an  innocent  indorsee  on  a  note  payable  in  a  bank  in  this  State,  it  is 
no  defends;  that  the  execution  of  the  note  was  procured  by  fraudulent 
representations.  Strough  et  al.  v.  Gear  et  aL,  100 

2.  Same. — Where  a  note  payable  in  a  bank  in  this  State,  and  an  agreement 

by  which  the  note  was  payable  on  conditions,  were  executed  at  the  same 
tunc,  and  the  agreement  was  not  attached  to  or  so  referred  to  in  the 
note  as  to  be  a  part  of  it,  and  the  payee  indorsed  the  note  to  a  party 
who  had  no  knowledge  or  notice  of  the  agreement,  and  subsequently 
the  payee  fraudulently  substituted  for  said  agreement  another  without 
conditions ; 
Heldj  that  the  subsequent  fraud  of  the  payee  did  not  destroy  or  impair  the 
immunity  which  attached  to  commercial  paper  in  the  hands  of  the  bona 
fide  holder.  lb. 

3.  Attorney's  Fees. — Where  a  note  provided  for  the  payment  of  u  attorney's 

fees  of per  cent,  if  suit  be  instituted  on  the  note ;" 

Held,  that  the  note  was  payable  with  reasonable  attorney's  fees,  and  that "  of 
per  cent.,"  was  surplusage.  lb. 

4.  Protest. — Where  there  is  no  endorser  .on  a  negotiable  note,  no  protest  or 

notice  of  non-payment  is  necessary.  Shane  et  al.  v.  Lotcry,  205 

6.  Action  by  Assignee. — In  an  action  by  an  assignee  by  delivery  of  a  note  paya- 
ble to  a  partnership,  against  the  maker{  the  complaint  can  not  be 
objected  to.  under  a  demurrer  for  insufficiency  of  the  facts  stated,  on 
the  ground  that  it  does  not  state  the  individual  names  of  the  persons 
composing  the  partnership,  but  only  the  firm  name.  lb. 

&  Same. — Parties. — A  demurrer  for  want  of  sufficient  facts  does  not  pre- 
sent the  objection  that  the  assignor  of  a  note  by  delivery  is  not  made  a 
party  defendant,  to  answer  as  to  his  interest  in  the  note.  The  demur- 
rer should  state  that  as  the  ground  of  objection.  A- 
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7.  Same. — AssionmenL — Consideration. — It  is  not  a  good  answer  by  the  maker 

of  a  note,  in  an  action  by  an  assignee,  that  the  latter  paid  no  consid- 
eration for  the  note.  I&. 

8.  Assignment  of. — Intervening  Bights  of  Third  Persons. — If  A.  places  per- 

sonal property  in  the  hands  of  6.,  as  his  agent,  to  sell  and  B.  sells 
the  property  to  C.  and  wrongfully  takes  for  it  a  note^  not  governed  by 
the  law  merchant,  to  himself  or  to  D.,  and  the  note  is  assigned  by  the 
payee  to  an  innocent  assignee  for  a  valuable  consideration,  in  a  suit 
by  the  assignee  of  the  note  against  the  maker,  A.  may,  on  his  applica- 
tion, be  made  a  defendant,  and  may  set  up  by  way  of  answer  the  facts, 
stating  his  rights  and  interest,  and  recover  on  the  note  so  given.  Bus- 
kibe,  C.  J.,  dissented.  Summers  v.  Hutson  et  aL,  228 

9.  Indorser. — A  party  who  places  his  name  on  the  back  of  a  promissory 

note,  payable  in  a  bank  of  this  State,  before  its  indorsement  by  the 
payee,  is  prima  facie  to  be  regarded  ana  treated  as  an  indorser  ana  will 
be  discharged  from  liability  if  not  duly  notified  of  the  dishonor  of  the 
note.  Branson  v.  Alexander  et  aL,  244 

10.  Proud  in  Procuring  Signature. — Carelessness  of  Maker. — Rights  of  Innocent 

Indorsee. — Where  the  maker  of  a  promissory  note,  negotiable  and  paya- 
ble at  a  bank  in  this  State,  was  induced  by  the  fraud  and  circumven- 
tion of  the  payee  to  sign  his  name  to  such  note  when  he  honestly  sup- 
posed and  believed  that  he  was  executing  a  paper  of  an  entirely  differ- 
ent character,  and  had  no  intention  to  sign  a  note ; 
Held,  that  the  maker  was  liable  to  a  bona  fide  endorsee  for  value,  if  he  was 
guilty  of  negligence  in  failing  to  use  reasonable  care  to  inform  himnplf 
of  the  contents  of  the  paper  so  signed  by  him. 

ifebeher  etaLv.  Cutsvnger'et  aL,  436 

1L  Same. — When  a  man,  who  can  without  difficulty  read,  executes  a  nego- 
tiable note  without  reading  it,  trusting  to  the  party  to  whom  it  is  exe- 
cuted for  a  statement  of  its  contents,  or  trusting  to  the  reading  of  it  by 
the  latter,  there  being  no  substantial  reasons  shown  for  not  reading  it 
himself,  he  is  guilty  of  negligence.  lb. 

12.  Material  Alteration. — Suit  on  a  promissory  note,  payable  in  a  bank  in 

this  State  six  months  after  date,  or  before  if  made  out  of  the  sales  of 
certain  machines  named,  and  having  a  condition  annexed  thereto  that 
the  same  was  not  to  be  paid  if  sales  of  said  machines  were  not  made 
equal  to  the  amount  of  the  note  within  the  time  limited  for  the  pay- 
ment thereof. 
Held,  that  if,  after  signing  and  delivery,  without  the  knowledge  or  consent 
of  the  maker,  the  condition  was  taken  from  the  note,  this  was  a  mate- 
rial alteration.  Cochran  etaLv.  Nebeher  et  al.}  459 

13.  Same. — Liability  of  Maker. — The  fact  that  such  promissory  note  was  pay- 

able at  a  bank  in  this  State  did  not  make  the  maker  liable  upon  it,  as 
thus  altered,  in  an  action  thereon  by  an  indorsee.  lb. 

14.  Same. — Presumption  as  to  Who  Made  Alteration. — Pleading. — When  an 
instrument  is  altered  after  its  execution,  it  will  be  presumed,  until  the 
contrary  is  shown,  that  the  alteration  was  made  by  the  party  claiming 
under  it,  or  by  one  under  whom  he  claims ;  and  it  is  not  necessary,  in 
an  answer  setting  up  that  an  instrument  sued  on  has  been  altered,  to 
allege  that  it  was  altered  by  the  party  claiming  under  it,  or  by  one 
under  whom  he  claims.  lb. 

15.  Same. — Burden  of  Proof. — When  the  signing  and  delivery  of  an  instru- 
ment sued  on  are  admitted,  but  it  is  claimed  in  answer  that  it  has  been 
altered  in  a  material  part,  the  burden  is  on  the  defendant  to  prove  its 
material  alteration.  *  J6. 

16.  Same. — Alteration  by  Stranger. — Where  the  alteration  is  shown  to  have 
been  made  by  a  stranger  to  the  instrument,  and  is  therefore  a  mere 
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•pollution,  the  rights  of  the  parties  under  the  instrument  as  it 
before  the  alteration  will  not  be  affected  thereby.  lb. 

17.  Same. — Questions  of  Law  and  Fact. — Whether  an  alteration  is  material  or 

not  is  a  question  of  law  for  the  court.  Whether  the  alteration  was 
made  or  not,  whether  by  consent  or  not,  and  whether  fraudulently  or 
not,  are  questions  of  fact.  lb. 

18.  Set- Off. — A  purchaser  of  personal  property,  sold  with  a  warranty  of  sound- 

ness, executed  his  note  for  the  purchase-money  to  the  vendor,  and  the  lat- 
ter assigned  the  note.  Pending  a  suit  by  the  assignee,  the  maker  sued 
the  payee  for  a  breach  of  his  warranty,  and  recovered  judgment.  Ha 
then  pleaded  the  judgment  as  a  set-off. 
Held,  that  the  judgment  was  a  proper  set-off,  the  note  not  being  negotiable 
by  the  law  merchant.  Herod  etaLv.  Snyder,  480 

19.  Warranty. — Pleading. — It  is  a  good  reply  to  the  defence  of  a  breach  of 
warranty  pleaded  to  a  suit  upon  a  promissory  note  given  for  personal 
property,  that  a  judgment  has  been  recovered  by  the  maker  of  the  note 
for  the  damages  sustained  by  such  breach  of  warranty.  lb. 

BAILEOAD. 

See  Judicial  Notice;  Street,  3;  Vendor  and  Purchaser,  1. 

1*  Passenger. — Ejection  of. — Where  all  the  seats  in  one  of  two  passenger  cam 
are  already  filled  with  passengers,  another  passenger  has  no  right  to 
demand  a  seat  in  that  particular  car,  and  to  refuse  to  pay  bis  fare  or 
deliver  his  ticket  unless  furnished  a  seat  in  such  car ;  and  if  he  refuses, 
under  such  circumstances,  to  deliver  his  ticket  or  pay  his  fare,  the  per* 
eons  in  charge  of  the  train  may  rightfully  eject  him  therefrom. 

The  Pittsburgh,  etc.,  R.  R.  Co.  v.  Fan  Houten,  90 

%  Same. — Violence  to  Conductor. — When  a  passenger,  because  not  furnished 
a  seat  in  a  railroad  car  already  filled  with  passengers  abused  the  con- 
ductor in  a  violent  manner  and  with  profane  language,  and  struck  said 
conductor  in  a  violent  and  angry  manner,  without  any  excuse  what- 
ever, and  on  account  of  such  misconduct,  and  his  refusal  to  pay  his  fare 
or  deliver  his  ticket,  the  passenger  was  ejected  from  the  train ; 

Held,  that  such  ejection  was  justifiable.  lb. 

8.  Injury  to  AnimaL — Fence. — Heading. — In  an  action,  under  the  statute, 
against  a  railroad  company,  for  injury  to  an  animal,  the  allegation  that 
"  the  road  was  not  securely  fenced,  as  required  by  law,"  is  not  the 
statement  of  a  mere  conclusion  of  law,  and  is  a  sufheient  allegation  as 
to  the  fencing  of  the  road.  The  I.,  B.&W.R.  W.  Co.  v.  Lyon,  119 

4.  Same. — Evidence. — In  an  action,  under  the  statute  against  a  railroad  com- 
pany for  an  injury  to  an  animal,  the  fact  that  the  road  was  not  fenced 
must  be  proved  by  the  plaintiff j  if  it  could  not  legally  be  fenced, 
this  fact  is  to  be  proved  by  the  railroad  company. 

The  I.,  B.  &  W.  R.  W.  Co.  v.  Penry,  128 

6.  Constitutional  Law. — Appropriation  of  Lands  for  Right  of  Way. — Under  the 
constitution  of  1851,  the  owner  of  land  appropriated  ny  a  railroad 
company  can  not  be  required  to  initiate  proceedings,  under  the  stat- 
ute, for  the  assessment  of  damages  for  such  appropriation ;  it  is  the 
duty  of  the  railroad  company  to  have  the  damages  assessed,  and  to  ten- 
der the  same  before  •  taking  the  land.  This  necessarily  follows  from 
the  provision  of  the  constitution,  that  no  man's  property  shall  be  taken 
by  law  without  just  compensation,  nor,  except  in  case  of  the  State, 
without  such  compensation  being  first  assessed  and  tendered.  All 
decisions  of  this  court  asserting  a  contrary  doctrine  aqe  overruled. 

Cox  v.  The  Louisville,  etc,  R.  R.  Co.,  178 

&  Same. — Remedies  of  Land-Owner. — If  a  railroad  company  enter  into  poe- 
session  of  the  land  of  an  individual  for  the  use  of  the  road,  without 
first  having  his  damages  assessed  and  tendered,  the  owner  may  main- 
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tain  an  action  to  recover  possession  of  the  land ;  and  he  may  enjoin 
the  use  of  his  land  by  the  railroad  company  until  his  damages  are 
assessed  and  tendered.  lb, 

7.  Limitation. — Damages. — The  length  of  time,  prior  to  bringing  suit,  for 

which  the  owner  can  recover  damages  against  a  railroad  company  for 
an  unauthorized  use  of  his  land  discussed,  but  not  decided.  16. 

8.  RUling  Animal. — Pleading. — Fence. — In  an  action  against  a  railroad  com- 

pany for  the  killing  of  a  cow  by  the  defendant,  the  complaint  alleged 
that  the  track  at  the  point  where  said  cow  entered  upon  the  same  and 
was  killed  was  not  "  securely  fenced  in,  and  said  fence  maintained  by 
said  company  or  any  other  person  at  its  special  instance  and  request." 

Held,  that  the  complaint  was  good.  The  addition  of  the  words,  or  any 
other  person  at  its  special  instance  and  request,"  did  not  create  the 
implication  that  the  road  was  fenced  in  by  some  person  not  at  the 
instance  and  request  of  the  company,  which  was  a  matter  of  defence 
to  be  specially  pleaded  by  the  defendant. 

Held,  also,  that  it  was  not  necessary  to  allege  in  such  complaint,  that  the 
defendant  was  bound  to  fence  the  road  at  the  point  where  the  cow 
came  upon  the  track  and  was  killed. 

The  Ft.  W.,  M.  &  C.  R.  R.  Co.  v.  Mussetter,  286 

9.  Waiver. —  Vendor  and  Purchaser. — Injunction. — When  a  landowner  enters 

into  a  written  contract  with  a  railroad  company  to  sell  and,  within  a 
specified  time,  to  convey  to  such  company  a  strip  of  ground  for  her  road 
bed,  and  gives  possession  to  the  purchaser,  who  thereupon  proceeds  to 
construct  ner  road  through  such  land,  the  vendor  can  not  enjoin  the  use 
and  possession  thereof  by  the  railroad  company,  when  the  latter  is  not 
in  default  in  performing  the  terms  of  the  contract.  By  the  agreement 
to  sell  and  convey,  the  seller  waives  his  constitutional  right  to  have  his  * 
damages  assessed  and  tendered  before  possession  can  be  taken  by  the 
railroad  company.  The  2?.,  P.&C.R.  R.  Co.  v.  Highland,  381 

10.  ContriJbutorj  Negliaence. — Cattle  Killed  in  City. — Fence. — It  is  negligence  in 
the  owner  of  cattle  to  allow  them  to  run  at  large  in  a  city,  where  a  rail- 
road is  not  required  to  be  fenced ;  and  by  reason  of  such  contributory 
negligence,  he  can  not  recover  for  cattle  killed  by  trains  of  a  railroad 
company  at  such  place,  when  the  company  is  guilty  of  negligence  only; 
otherwise,  where  the  cattle  are  wilfully  killed. 

The  J.,  M.  &  I.  R.  R.  Co.  v.  UnderhiU,  389 

1L  Injury  by  Fire. — Evidence. — In  an  action  against  a  railroad  company, 
whero  the  complaint  charges  that  the  defendant,  whilo  running  its  loco- 
motive and  tram  of  cars  adjoining  the  plaintiff's  premises,  negligently 
set  fire  to  said  premises  from  sparks  and  coals  of  urc  from  said  engine, 
and  burned  certain  rails,  etc.,  it  is  competent  for  tho  plaintiff  to  prove, 
as  tending  to  show  negligence,  that  the  sides  of  the  railroad  track  at  the 
point  of  the  fire  had  dry  rubbish,  logs,  and  grass  thereon. 

The  T.,  W.  <fc  W.  R.  W.  Co.  v.  Wand,  470 

12.  Same. — Under  such  complaint  it  is  not  necessary  for  the  plaintiff  to  show 

that  his  premises  were  first  ignited ;  it  is  sufficient  if  combustible  mate- 
rial on  the  railroad  track  was  first  ignited,  the  natural  tendency  of 
which  was  to  conduct  the  fire  to  the  adjoining  premises  of  tho  plaintiff*. 

lb. 

13.  Same. — A  locomotive  may  be  properly  equipped  with  spark-arresters, 

and  yet  have  other  defects  by  which  it  may  set  fire  to  adjoining  prem- 
ises, or  it  may  be  operated  with  reasonable  care  and  diligence  in  refer- 
ence to  the  road  itself,  and  yet  run  among  combustible  rubbish  and  thus 
communicate  fire  to  the  adjoining  premises.  lb. 

14.  Same. — Instruction  to  Jury. — In  a  suit  against  a  railroad  company  for 

negligently  setting  fire  to  fences,  etc.,  adjoining  the  track,  by  sparks  or 
fire  from  a  locomotive,  it  is  not  error  to  instruct  the  jury  that  the  rail- 


632  INDEX. 

load  company  must  use  their  property  eo  as  not  to  injure  others,  and  if 
such  precaution  is  used  it  will  notbc  liable ;  and,  to  use  such  precaution, 
the  railroad  company  must  provide  proper  spark-arresters,  the  best  of 
such  as  are  approved  by  use,  and  take  such  reasonable  precautions  with, 
the  track  as  will  tend  to  prevent  such  injuries.  lb. 

REAL  PROPERTY,  ACTION  TO  RECOVER. 

See  Jurisdiction,  2;  Sheriff's  Sale,  7  to  11. 

Evidence. — Sheriff**  Sale. — To  make  out  a  title  to  real  estate  under  a  sheriff's 
sale,  the  judgment,  execution,  return,  and  sheriff's  deed  are  pertinent 
and  relevant  evidence,  when  otherwise  unobjectionable. 

Whit*  v.  Riot,  225 

RECOGNIZANCE. 

1.  Affidavit — A  recognizance  taken  by  a  justice  of  the  peace  for  the  appear- 

ance of  a  defendant  in  a  criminal  case  at  a  subsequent  day  is  not  void 
because  the  affidavit  docs  not  describe  the  crime  charged  with  that 
degree  of  fulness  and  accuracy  which  would  be  essential  if  the  affidavit 
were  tested  by  a  motion  to  quash,  or  which  would  be  necessary  in  an 
indictment.  Adams  v.  The  Stale,  212 

2.  Presumption  of  Law. — Although  it  does  not  appear  that  the  recognizance 

in  such  case  was  required  by  the  justice  of  the  peace,  it  will  be  inferred 
that  it  was  entered  into  by  his  order.  J6. 

8.  Evidence. — The  affidavit  charging  the  crime,  the  recognizance,  and  the 
justice's  transcript  showing  the  forfeiture  of  the  recognizance  may  be 
properly  admitted  in  evidence,  in  an  action  in  the  circuit  court  on  the 
forfeited  recognizance,  though  the  affidavit  be  such  that  it  would  have 
been  bad  on  motion  to  quash.    (Pettit,  J.,  dissented.)  IK 

4.  Certificate. — Filing. — A  recognizance  may  be  the  foundation  of  an  action 
without  a  certificate  of  forfeiture  indorsed  thereon,  and  without  its 
Having  been  filed  with  the  clerk  as  is  contemplated  by  sec.  15,  p.  639, 
2  G.  &  II.,  and  as  is  necessary  where  it  is  desired  to  make  the  recogni- 
zance a  lien  on  real  estate.  IJrton  v.  The  State,  37  Ind.  339,  overruled  on 
this  point.  lb. 

6.  Pleading. — Complaint  on  Forfeited  Recognisance. — A  complaint  on  a  for- 
feited recognizance  of  bail,  which  docs  not  show  that  a  charge  was  made 
against  tho  principal  before  the  recognizance  was  taken,  or  state  before 
whom  it  was  entered  into,  is  bad  on  demurrer.  The  subsequent  find- 
ing of  an  indictment  will  not  aid  a  recognizance  not  good  at  the  time 
it  was  taken.  Griffin  v.  The  State,  25* 

RECORD. 

See  Bell  of  Exceptions,  6;  Demurrer,  6:  Process,  1;  Phillips  m. 

Paynter,  147 ;  Debreuil  v.  Davis,  396. 

REPEAL  OF  LAWS. 
See  Descent,  1  to  4 ;  Statute,  1  to  4. 

REPLEVIN. 

See  Verdict,  2. 

Pleading. — Bailment. — Property  in  the  defendant  is  a  good  answer  in  replevin, 
whether  it  be  an  absolute  property  or  the  qualified  property  of  a  bailee 
in  the  thing  bailed ;  and  such  answer  forms  an  issue  without  a  reply ; 
and  a  reply  may  be  struck  out  on  motion,  or,  which  is  the  same  in 
effect,  a  demurrer  thereto  may  be  sustained. 

Darter  et  al  v.  Brown  et  oL,  395 
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BBS  ADJUDICATA.' 
See  Pleading,  8. 

SCHOOLS. 

1.  Constitutional  Law. — Education  of  Colored  Children.— Separate  Schools. — The 

act  of  May  13th,  1869  (3  Ind.  Stat.  472),  entitled  "  an  act  to  render  tax- 
ation for  common  school  purposes  uniform,  and  to  provide  for  the 
education  of  the  colored  children  of  the  State/*  provides  that  a  school 
tax  shall  be  levied,  without  regard  to  the  race  or  color  of  the  owner  of 
the  property  taxed ;  that  all  children,  without  regard  to  race  or  color, 
shall  be  included  in  the  enumeration  for  school  purposes,  the  colored 
children  to  be  enumerated  in  separate  lists  from  those  in  which  the 
other  school  children  are  enumerated,  and  to  be  organized  into  sepa- 
rate schools,  having  all  the  rights  and  privileges  of  other  schools ;  and 
if  there  be  not  a  sufficient  number  of  colored  children,  within  attend- 
ing distance,  to  form  a  separate  school  for  each  district,  it  is  provided, 
.  that  the  trustees  may  consolidate  several  districts  into  one :  or  if  there 
be  not  a  sufficient  number  of  colored  children  within  reasonable  distance 
to  thus  consolidate,  the  trustees  shall  provide  such  other  means  of  edu- 
cation for  colored  children  as  shall  use  their  proportion,  according  to 
number,  of  school  revenue  to  the  best  advantage. 

Held,  in  a  suit  by  a  negro  father  for  a  mandate  to  compel  the  admission  of 
his  children  into  a  school  for  white  children,  that  this  statute  is  not 
in  conflict  with  section  19  of  article  4  of  the  state  constitution,  which 
provides,  that  every  act  shall  "  embrace  but  one  subject  and  matters 
properly  connected  therewith ;  which  Bubject  shall  be  expressed  in  the 
title." 

Held,  also,  that  the  statute  is  not  in  conflict  with  section  23  of  article  1  of 
the  state  constitution,  which  declares,  that  "  the  General  Assembly  shall 
not  grant  to  any  citizen,  or  class  of  citizens,  privileges  or  immuni- 
ties which,  upon  the  same  terms,  shall  not  equally  belong  to  all  citi- 
zens." 

Held,  also,  that  said  statute  is  not  in  conflict  with  section  1  of  article  8  of  the 
state  constitution,  which  makes  it  the  duty  of  the  General  Assembly 
"  to  provide  by  law  for  a  general  and  uniform  system  of  common 
schools,  wherein  tuition  shall  be  without  charge,  and  equally  open  to 
all." 

Held,  also,  that  said  statute  is  not  in  conflict  with  section  2  of  article  4  of 
the  Constitution  of  the  United  States,  which  declares,  that  "the  citizens 
of  each  state  shall  be  entitled  to  all  privileges  and  immunities  of  citi- 
zens in  the  several  states." 

Held,  also,  that  said  statute  is  not  in  conflict  with  the  thirteenth  or  four- 
teenth amendment  of  the  Constitution  of  the  United  States,  or  with  ear- 
lier amendments,  or  with  the  act  of  Congress  of  April  9th,  1868,  known 
as  the  "  Civil  Bights  Bill."  Cory  etaLv.  Carter,  327 

2.  Same — Thirteenth  Amendment  of  Constitution  of  United  /Sates. — The  thir- 

teenth amendment  abolished  slavery  within  the  limits  of  tho  United 
States.  lb. 

8.  Same. — Fourteenth* Amendment — First  Clause. — The  first  clause  of  the  four- 
teenth amendment  made  negroes  citizens  of  the  United  States,  and  cit- 
izens of  the  State  in  which  they  reside,  and  thereby  created  two  classes 
of  citizens,  ono  of  the  United  States  and  the  other  of  tho  state.  lb, 

A.  Same. — Second  Clause. — The  second  clause  of  said  amendment  prohibits 
the  states  from  abridging  the  privileges  and  immunities  of  citizens  of 
the  United  States.  This  clause  places  the  privileges  and  immunities 
of  citizens  of  the  United  States  under  the  protection  of  the  Federal  Con- 
stitution, and  leaves  tho  privileges  and  immunities  of  citizens  of  a  state 
under  the  protection  of  the  constitution  and  laws  of  the  state.  The 
second  clause  simply  contains  an  inhibition  of  power  to  the  states,  and 
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does  not  confer  upon  the  Federal  Government  power  to  protect  or 
enforce,  by  legislation,  the  privileges  and  immunities  of  citizens  of  a 
state.  lb. 

5w  Same. — Third  and  Fourth  Clauses. — The  third  and  fourth  clauses  of  the 
fourteenth  amendment  only  prohibit  the  states  from  doing  acts  which 
they  were  prohibited  from  doing  by  other  clauses  of  the  Federal 
Constitution.  Ih. 

6.  Same. — Thirteenth,   Fourteenth,  and  Fifteenth  Amendments. — Limitation    of 

Power  of  State. — The  thirteen  tli^  fourteenth,  and  fifteenth  amendments 
to  the  Federal  Constitution  impose  the  following  limitations  and 
restrictions  upon  the  sovereign  power  of  the  State  of  Indiana:  1. 
The  State  cannot  in  the  future,  while  a  member  of  the  Federal 
Union,  change  her  constitution  bo  as  to  create  or  establish  slavery  or 
involuntary  servitude,  except  as  a  punishment  for  crime  whereof  the 
party  shall  have  been  convicted.  2.  The  State  cannot  deny  to  a  citizen 
of  the  United  States  or  deprive  him  of  those  national  rights,  privileges, 
and  immunities  which  belong  to  him  as  such  citizen.  3/  The  State 
must  recognize  as  its  citizens  any  citizen  of  the  United  States  who*  is 
or  becomes  a  bona  fide  resident  therein.  4.  The  State  must  give  to  each 
citizen  of  the  United  States,  who  is  or  becomes  a  bona  fide  citizen  therein, 
the  same  rights,  privileges,  and  immunities  secured  by  her  constitution 
and  laws  to  her  white  citizens.  id. 

7.  Same. — Commton  Schools. — The  system  of  common  schools  in  this  State 

has  its  origin  in,  and  is  provided  for  by,  the  constitution  and  laws 
of  this  State.  It  is  purely  a  domestic  institution,  and  subject  to  the 
exclusive  control  of  the  constituted  authorities  of  the  State.  The  Fed- 
eral Constitution  does  not  provide  for  any  general  system  of  education 
to  be  conducted  and  controlled  by  the  National  Government,  nor  does  it 
vest  in  Congress  any  power  to  exercise  a  general  or  special  supervision 
over  the  states  on  the  subject  of  education.  Jo. 

&  Same. —  Uniformity  of  Schools. — Under  our  constitution,  our  common 
school  system  must  be  general,  uniform,  and  equally  open  to  alL  bat 
uniformity  will  be  secured  when  all  the  schools  of  the  same  grade  nave 
the  same  system  of  government  and  discipline,  the  same  branches  of 
learning  taught,  and  the  same  qualifications  for  admission.  la, 

9.  Same. — The  legislature,  urider  our  state  constitution,  as  it  existed  with- 

out the  limitations  imposed  upon  the  sovereign  power  of  the  State  by  the 
fourteenth  amendment,  had  the  power  to  provide  for  the  education  of 
only  the  white  children  of  the  State ;  but  since  its  ratification,  no  sys- 
tem of  public  schools  would  be  general,  uniform,  and  equally  open  to 
all,  which  did  not  provide  for  the  education  of  the  colored  chil- 
dren of  the  State.  lb. 

10.  Same. — The  classification  of  scholars,  on  the  basis  of  race  or  color, 

and  their  education  in  separate  schools  involve  questions  of  domestic 
policy  which  are  within  the  legislative  discretion  and  control,  and  do 
not  amount  to  an  exclusion  of  either  class.  lb. 

11.  Same. — Power  of  Courts. — The  legislature  has  not  provided  for  the  admis- 

sion of  colored  children  into  the  same  schools  with  the  white  children, 
in  any  contingency ;  and  even  if  the  fourteenth  amendment  absolutely 
required  their  admission,  the  courts  cannot,  in  the  absence  of  legislative 
authority,  confer  that  right  upon  them.  16. 

12.  Same. — The  legislature  has  the  power  to  provide  for  cither  separate 

or  mixed  schools,  but  it  having  failed  to  provide  for  mixed  school?, 
the  court9  must  execute  the  law  as  it  comes  from  the  law-making  depart- 
ment of  the  government.  If  the  act  of  May  13th,  1869,  should  be  held 
unconstitutional  and  void,  there  would  then  be  no  law  providing  for  the 
enumeration  and  education  of  the  colored  children  of  the  State,  and 
.    they  would  be  left  without  any  provision  whatever  for  their  education. 
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IS.  Same^-^hnstructionof  Statute. — There  being  no  averment  that  the  trus- 
tee had  failed  to  provide  for  the  education  of  the  children  of  the  plain* 
tiff  outside  of  the  schools  for  the  white  children,  no  question  arose  as 
to  what  would  be  a  compliance  with  such  provision  of  the  statute.  lb. 

SCHOOL-HOUSE. 

1.  Injunction. — District  Trustee. —  Use  of  School-House. — By  sections  10  and 
30  of  the  common  school  law,  3  Lid.  Stat.  443,  449,  the  trustee  of  each 
school  district  has  charge  and  possession  of  the  school-house  of  the  dis- 
trict, but  if  he  exceed  his  authority  by  permitting  the  use  of  the.  school- 
house  for  other  than  school  purposes,  an  injunction  will  lie  to  prevent 
such  illegal  use,  upon  the  complaint  of  a  resident  voter  or  tax-payer 
of  the  school  district.  Hurd  et  al.  v.  Walters  et  aL,  148 

2*  Same. — Pleading. — ComplaiTit. — As  by  section  6  of  the  act  incorporating 
school  townships  (1  G.  &  H.  571).  if  a  majority  of  the  legal  voters  of 
any  school  district  desire  the  use  of  the  school-house  for  other  purposes 
than  common  schools,  the  district  trustee  upon  their  application  may 
authorize  the  director  of  the  district  to  permit  such  use,  a  complaint  to 
enjoin  such  use  must  aver  that  a  majority  of  the  legal  voters  of  said 
district  have  not  expressed  a  desire  therefor.  lb. 

SEDUCTION. 
See  Mabbiage  Contract,  2. 

SET-OFF. 
See  Pleading,  10 ;  Promissory  Note,  18. 

SHERIFF. 
See  Process,  1  to  7. 

SHERIFFS  SALE. 

See  Mortgage,  2;  Pleading,   12,  13;  Real   Pbopebtt,  Action  to 

Recover. 

1.  Statute  of  Frauds* — Sheriffs'  sales  are  within  the  statute  of  frauds. 

Buckle  etaLv.  Barbour  et  at,  274 

2.  Same. — A  memorandum  of  a  sale  of  lands,  made  at  the  time  of  the  sale, 

in  a  private  sale-book  kept  by  the  sheriff,  and  opposite  a  printed  notice 
of  the  sale  pasted  therein,  stating  the  name  of  the  purchaser  and  the 
amount  for  which  the  land  sold,  but  which  is  not  signed  by  the  sheriff 
or  his  deputy,  is  not  a  sufficient  memorandum  to  satisfy  the  statute  of 
frauds.  <,  J6. 

8.  Same. — Where  lands  were  properly  offered  for  sale  by  the  sheriff  and  were 
struck  off  to  a  bidder,  but  tho  purchase-money  was  not  paid,  nor  any 
valid  memorandum  of  the  sale  made  by  the  sheriff  and  the  grantor  of 
the  judgment  debtor  offered  to  pay  and  tendered  the  amount  due  upon 
tho  judgment,  which  tender  was  refused ; 

Held,  that  ho  had  a  right  to  make  such  payment,  and  that  the  effect  of  the 
tender  could  not  be  avoided  by  a  subsequent  execution  of  a  certificate 
of  purchase. 

Meld,  also,  that  the  fact  that  the  sheriff  had  indulged  the  purchaser  for  sev- 
eral months  on  account  of  arrangements  for  payment,  mado  by  the  pur- 
chaser with  the  execution  plaintiff,  could  not  affect  the  rights  ol  the 
execution  defendant  or  his  grantee.  lb. 

4.  Certificate  of  Purchase. — The  sheriff  has  no  authority  to  execute  a  cer- 
tificate of  purchase  until  the  purchaser  has  paid  his  bid  or  caused  the 
judgment  to  be  satisfied  to  that  extent.  16. 

&  Tender. — Paying  Money  into  Court. — In  an  action  for  an  injunction  by  the 
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grantee  of  a  Judgment  debtor  who  has  tendered  the  amount  dne  on  the* 
judgment*  after  a  sale  by  the  sheriff  which  is  ineffectual  because  of  the 
failure  of  the  purchaser  to  pay  his  bid  and  because  no  valid  memo- 
randum in  writing  was  made  of  Buch  sale,  it  is  not  necessary  that  the 
tender  shall  be  followed  up  by  paying  the  money  into  court  It  is 
enough  that  the  plaintiff  oners  in  his  complaint  to  pay  whatever  sum. 
shall  be  be  found  due  on  the  judgment  lb. 

6.  Indulgence  to  Purchaser. — All  sales  upon  executions  or  orders  of  sale  must 

be  for  cash:  but  inasmuch  as  the  sheriff,  in  case  of  non-payment,  may 
re-expose  the  property  on  the  same  or  a  subsequent  day,  it  may  be 
reasonably  inferred  from  the  power  to  re-expose  on  a  subsequent  day. 
that  he  may  give  reasonable  time  to  the  purchaser  for  the  payment  of 
his  bid,  provided  a  proper  memorandum  of  the  sale  has  been  made  16. 

7.  Evidence, — Action  for  Possession  of  Real  Estate. — Title  Under  Sheriff's  &&.— 

In  an  action  to  recover  possession  of  real  estate,  where  the  plaintiff 
claims  title  by  purchase  at  sheriff's  sale  under  a  decree  of  foreclosure, 
the  decree  of  foreclosure  and  order  of  sale,  the  return  of  the  sheriff 
thereon,  and  the  deed  of  the  sheriff  to  the  plaintiff  are  competent  evi- 
dence for  tho  plaintiff.  Splakn  v.  Gillespie,  397 

8.  Certificate  of  Sale. — May  be  Assigned. — A  certificate  of  purchase  made  by  a 

sheriff  on  the  sale  oi  real  estate  on  execution  or  decree  of  foreclosure 
may  be  assigned,  and  the  deed  of  the  sheriff  may  be  made  to  the 
assignee.  lb. 

$.  Bona  Fide  Purchaser. — If  an  order  of  sale  of  real  estate  on  a  decree  of 
foreclosure  was  issued  without  authority,  this  fact  docs  not  affect  the  title 
of  one  who  has,  under  such  order,  purchased  the  property,  without  notice 
of  the  improvident*  issuing  of  the  order,  and  who  has  paid  the  purchase- 
money  and  received  a  deed  from  the  sheriff  before  notice  of  such  irreg- 
ularity. XOL 

10.  Evidence. — Action  for  Possession  of  Real  Estate  Bought  at  Sheriff's  Sale, — 
Amount  of  Judgment — In  an  action  to  recover  possession  of  real  estate, 
where  the  plaintiff  claims  title  by  purchase  at  sheriff's  sale  under  a 
decree  of  foreclosure,  it  is  not  competent  for  the  defendant  to  show  by 
evidence  that  he  never  owed  the  judgment  creditor  as  much  as  the 
decree  was  rendered  for,  but  that  he  only  owed  him  a  small  part  of  the 
amount  and  that  he  paid  the  same  after  the  decree  was  rendered  and 
before  the  sale.  J2L 

11.  Same. — Nor  can  such  defendant  be  permitted  to  prove  that  the  mortgage 

foreclosed  was  without  consideration,  except  a  small  amount,  and  that 
the  judgment  was  rendered  for  more  than  was  actually  due.  lb. 

SOLDIERS. 

Soldiers9  Bounty. — Statute. — In  October,  1864,  to  avoid  an  impending  draft 
to  fill  the  quota  of  soldiers  required  from  White  county  under  a  call 
of  the  President  the  county  commissioners  made  an  order  for  the 
payment  of  four  hundred  dollars  to  each  volunteer  accepted  and  cred- 
ited on  the  quota  of  said  county,  conditioned  that  none  of  the  appro- 
priation should  be  expended  unless  the  entire  number  required  from 
said  county  should  volunteer  and  be  accepted.  The  effort  to  procure  a 
eufijcicnt  number  of  volunteers  failed{  and  a  draft  took  place  A.  was 
drafted,  and,  having  furnished  a  substitute,  he  sued  the  county  for  four 
hundred  dollars. 

Hda\  that  he  could  not  recover.  The  county  commissioners  had  the  right 
to  namo  the  condition  on  which  they  would  pay  bounties,  and  their 
order  did  not  embrace  drafted  men  or  substitutes.  The  act  of  March. 
3d,  1865,  did  not  attempt  to  change  tho  terms  of  the  orders  of  boards 
of  county  commissioners  making  appropriations,  but  only  gave  them, 
validity  so  far  as  they  had  attempted  to  go. 

McOmig  v.  The  Board  of  Comm'rt  of  White  Ox,  222 
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SPECIAL  FINDING. 

1.  Regarded  as  General — Unless  a  special  finding  of  facts  and  conclusions  of 
law  be  made  at  the  request  of  a  party  to  the  action,  it  will  be  regarded 
as  a  general  one.  Weston  v.  Johnson  ct  oJL,  1 

%  Same. — A  special  finding  of  facts  with  conclusions  of  law,  unless  signed 
by  the  judge  or  set  out  in  a  bill  of  exceptions  and  made  at  the  request 
of  one  or  both  of  the  parties,  amounts  to  no  more  than  a  general  find* 
ing.  Shane  ct  al.  v.  Lowry,  205 

3.  Exception. — When  the  trial  is  by  the  court,  and  there  is  a  special  finding, 
with  conclusions  of  law,  according  to  sec.  341,  p.  207,  2  G.  &  H.,  and  no 
exception  is  taken  to  such  conclusions  of  law,  the  question  as  to  their 
correctness  or  incorrectness  is  not  reserved  so  as  to  be  decided  by  this 
court.  Sumner  etaLY.  Dunkin,  259  ^ 

STATUTE. 

See  Descent,  1  to  4 

1.  When  Amendment  does  not  Repeal  Former  Statute. — If  an  amendment  does 

not  change  the  original  law,  but  simply  adds  something  to  it,  the 
amendatory  law  will  not  operate  as  a  repeal  of  the  old  law. 

Longlois  v.  Longlois  ef  al,  60 

2.  When  Amendment  does  Repeal  Former  Statute. — If  an  amendment  changes 

the  old  law  in  its  substantial  provisions,  it  must,  by  necessary  impli- 
cation, repeal  the  old  law  as  far  as  they  are  in  conflict.  lb. 

3.  Same. — Where   a  new  law  in  the  form  of  an  amendment  or  otherwise 

covers  the  whole  subject-matter  of  a  former  one,  and  is  inconsistent  with 
it,  and  is  evidently  intended  to  supersede  and  take  its  place,  it  repeals 
the  old  law  by  implication.  lb. 

4.  Repeal  of  Repealing  AcL— Section  802,  p.  336,  and  section  2,  p.  338, 2  G. 

&  II.,  do  not  change  the  common  law  rule,  that  the  repeal  of  a  repealing 
act  operates  to  revive  the  original  act.  .   id. 

STATUTE  OF  FEAUDS. 

See  Alimony,  2 ;  Pabtnebship,  1 ;  Sheriff's  Sale,  1,  2, 3. 

Partnership. — An  agreement  between  A.  and  B.  that  if  B.  would  assist  A.  in 
getting  a  lot  of  hogs  to  market,  he  should  have  as  his  compensation  a 
certain  share  of  the  profits  realized,  was  not  within  the  statute  of 
frauds.  Kelsey  v.  Henry,  37 

STATUTE  OF  LIMITATIONS. 

See  Bailboad,  7 ;  Widow,  2. 

1*  Mutual  Accounts.— Where  an  action  is  brought,  to  recover  a  balance  due 
upon  a  mutual,  open,  and  current  account  between  the  parties,  the  action 
must  be  deemed  to  have  accrued  from  the  date  of  the  last  item  proved 
on  cither  side,  from  which  time  the  statute  of  limitations  commences  to 
run.  Sanders  ct  a/.,  JSz'rs,  v.  Sanders,  84 

%  Same. — Instructions. — In  an  action  on  such  an  account  against  tho  estate  of  a 
deceased  debtor,  it  is  error  to  instruct  the  jury  that  they  should  disallow 
all  items  in  the  plaintiff's  account  which  accrued  six  years  prior  to  the 
death  of  the  deceased.  lb. 

3.  Same. — It  is  also  error  in  such  case  to  instruct  the  jury  that  the  statute 

of  limitations  would  not  bar  any  items  of  the  plaintiff's  account.       lb. 

4.  Same. — Pleading. — Practice. — Where  an  account  sued  on  appears  on  its 

face  to  be  a  mutual,  open,  and  current  account  between  tho  parties,  and 
there  is  an  answer  of  the  statute  of  limitations,  there  is  no  need  of  the 
plaintiff's  replying  that  the  account  is  a  mutual,  open,  and  current 
account.  In  such  case  it  is  a  question  of  fact  for  the  jury  to  determine 
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whether  such  was  the  character  of  the  claim.  The  provision  of  the  stat- 
ute in  reference  to  mutual  accounts  is  not  in  the  nature  of  an  exception 
to  the  statute,  but  is  a  part  of  the  limitation  itself.  !&» 

6.  Title  by. — Twenty  years  adverse  possession  of  real  property  not  only  ban 
the  right  of  action,  but  it  also  confers  as  complete  a  title  as  a  written 
conveyance.  Bowen  v.  Preston  et  vx.,  367 

6.  Tenant  in  Common, — Adverse  Possession. — The  possession  of  one  of  several 
tenants  in  common  is  in  law  the  possession .  of  all,  and  the  statute  of 
limitations  does  not  run  in  favor  of  the  tenant  in  actual  possession; 
but  the  rule  is  otherwise  when  the  latter  disclaims  the  tenancy  in  com- 
mon and  asserts  a  different  claim  and  an  exclusive  right  2&» 

6TREET. 

See  Railroad,  5,  6,  7 ;  Vendor  and  Purchaser,  1. 

1.  Dedication  of  by  Town  Plat. — Fee  Simple. — By  the  making  and  record- 
ing of  a  town  plat,  under  the  statutes  of  this  State  on  that  subject,  the 
designation  of  streets,  lanes,  and  alleys  on  the  plat  gives  to  the  public 
only  an  easement  therein  for  such  use  as  the  public  have  a  right  to 
make  of  them ;  but  the  fee  simple  remains  in  the  proprietor. 

Cox  v.  The  Louisville,  etc.,  B.  R.  Con  178 

%  Effect  of  Conveyance  of  Land  Abutting  on  Street. — A  conveyance  of  land 
on  a  highway  carries  with  it  the  fee  to  the  center  of  the  road,  as  part 
and  parcel  of  the  grant,1  unless  such  inference  be  expressly  excluded: 
and  this  rule  is  applicable  when  the  land  conveyed  is  a  lot  or  part  of 
a  lot  in  a  town  or  city  and  designated  on  the  plat  by  its  number,  or 
ascertained  by  its  appropriate  description,  and  abutting  on  a  street* 
lane,  or  alley.    (Pettit,  J.,  dissented.)  26* 

-3.  Location  of  Railroad  on  Street — The  construction  of  a  railroad  track  along 
a  street,  on' which  locomotives  and  trains  of  cars  are  used,  is  a  new  use 
or  appropriation  of  the  soil  and  entitles  the  owner  of  the  fee  to  an 
action  for  damages  and  to  all  other  remedies  provided  by  law  for  the 
protection  of  rights  in  real  property.  JBl 

SUMMONS. 
See  Process,  3,  6,  7. 

SUPERIOR  COURT. 

See  Bnx  of  Exceptions,  3 ;  Munson  v.  Lock,  116 ;  Thurston  v.  Board- 
man,  426.  * 

1,  Power  of  at  General  Term. — A  superior  court  at  general  term  can  not 

require  a  judge  of  that  court  at  special  term  to  do  what  he  might  not 
do  without  such  requirement.  DeFord  v.  Urbain,  219 

2.  Assignment  of  Error. — Where  on  appeal  from  a  superior  court  to  the 

Supremo  court,  the  record  does  not  show  that  error  was  assigned  at  the 

J  general  term  of  the  lower  court,  nothing  can  be  decided  by  the  appel- 
ate court  Bush  v.  The  Grover  &  Baker  Sewing  Machine  Con  258 

SUPREME  COURT. 

See  Assessment  of  Damages,  1 ;  Bill  of  Exceptions  ;  Criminal  Law, 

17,  26 ;  New  Trial,  13;  Practice,  21 ;  Vendor  and  Purchaser,  6 

Notice  to  Co-Parties.   See  Faulkner  v.  Dunn,  99. 

Briefs.  See  The  Peninsular  R.  R.  Co.  v.  Jones,  416. 

1.  Insujfciency  of  Complaint. — On  appeal  to  the  Supreme  Court,  it  may  be 
assigned  as  error  that  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  although  no  demurrer  was  filed  to  it  in  the 
lower  court.  .         Scott  et  aL  v.  The  Indianapolis  Wagon  Work^TS 


INDEX.  639 

2.  Certiorari — It  is  contrary  to  the  practice  of  the  Supreme  Court  to  grant  a 
writ  of  certiorari  to  amend  the  record  after  the  case  has  been  decided. 

The  P.,  a  &  St.  L.  R.  R.  Co.  v.  Van  Houten,  90 

Z.  Complaint — Where  objection  to  the  complaint  because  of  the  insufficiency 
of  the  facts  stated  therein  is  first  made  in  the  Supreme  Court,  it  must  be 
by  assignment  of  error  on  the  transcript  and  not  by  mere  suggestion  in 
the  brief.  Moffit  v.  The  Medsker  Draining  Astfn,  107 

4.  Indictment. — The  sufficiency  of  the  facts  stated  in  an  indictment  to  con- 
stitute a  public  offence  or  crime  cannot  be  questioned  for  the  first  time 
in  the  Supreme  Court.  (Wobden,  J.,  dissented  from  this  proposition, 
but  concurred  in  the  judgment,  holding  that  the  indictment  in  question 
stated  a  criminal  offence.)  Mayer  v.  The  State,  122 

6.  Objection  to  Evidence. — Where  the  admission  of  evidence  is  objected  to,  the 
objection  is  unavailable  on  appeal,  unless  the  record  6hows  the  kind  of 
evidence  offered  and  the  ground  of  the  objection  to  it. 

Adams  v.  Cosby,  153 

6.  Same. — Where  the  record  recites  an  offer  to  prove  certain  facts,  which 

on  the  objection  of  the  opposing  party  was  refused,  it  must  also  be 
shown  with  what  kind  of  evidence  the  proof  was  offered  to  be  made, 
and  also  what  the  ground  of  objection  to  it  was.  lb. 

7.  Assignment  of  Errors. — To  enable  the  Supreme  Court  to  review  questions 

of  evidence,  the  overruling  of  a  motion  for  a  new  trial  must  be  assigned 
as  error.  The  Ft.  TT.,  J.  &  S.  R.  R.  Co.  v.  McDonald,  241 

•8.  Appeal. — Rule  of  Decision. — To  justify  the  reversal  of  a  case,  it  must  be 
clearly  wrong  in  law,  or  clearly  against  fact.  When  merely  doubtful, 
not  contrary  to  law  or  fact,  it  must  be  held  as  settled. 

The  MvL  Benefit  Life  Ins.  Co.  v.  Cannon,  264 

9.  Form  of  Judgment — No  question  as  to  the  form  of  a  judgment  can  be 

raised  for  the  first  time  in  the  Supreme  Court.  Pierce  etaLv.  Wilson,  298 

10.  Technical  Errors. — For  technical  errors,  a  judgment  will  not  be  reversed, 
if  on  the  examination  of  the  whole  case  substantial  right  and  justice 
have  been  observed  and  done.  Russell  v.  Russell  ct  at,  456 

11.  Defective  BUI  of  Exceptions. — Evidence. — A  party  can  not  supply  an  alleged 

deficiency  in  the  statement  of  evidence  in  a  bill  of  exceptions  in  the 
record,  on  appeal  to  the  Supreme  Court,  by  his  affidavit  stating  that  cer- 
tain evidence  not  in  the  bill  of  exceptions  was  introduced  on  the  trial. 

Blizzard  v.  Blizzard  ct  at,  540 

12.  Pleading. — Rehearing. — Pursuant  to  rule  24  of  the  Supreme  Court,  which 
prescribes,  that "  rehearing  must  be  applied  forjby  petition  in  writing, 
setting  forth  the  causes  for  which  the  judgment  is  supposed  to  be  errone- 
ous," the  errors  supposed  to  have  been  committed  in  the  decision  must  be 
pointed  out  particularly.  Goodwin  v.  Goodwin,  Ex*r,  584 

6TJBETY  OF  THE  PEACE. 

Instruction  to  Jury. — In  a  prosecution  for  surety  of  the  peace,  the  question  is. 
whether  the  prosecuting  witness  had  just  cause  to  fear  at  the  timo  of 
the  institution  of  the  proceeding,  and  not  whether  he  has  such  cause  at 
the  time  of  giving  instructions  to  the  jury. 

The  State,  ex  rel  PraU,  v.  Steward,  146 

TAX. 

1.  City.— Stock  in  National  Bank.— By  the  act  of  March  4th,  1873  (Acta  1873. 
p.  214],  a  tax  may  be  levied  by  an  incorporated  city  on  the  shares  of 
stock  in  a  bank  organized  under  the  national  banking  law  of  the  United 
States,  held  by  any  person  on  the  1st  day  of  April,  1873,  as  well  as  sub* 
sequent  years,  at  the  same  rate  as  on  real  and  other  personal  property 
within  the  city,  though  there  are  still  in  existence  branches  of  thft 
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Bank  of  the  State  of  Indiana,  the  shaves  of  stock  in  which  axe  not 
subject  to  municipal  taxation.    The  City  of  Biclimond  ct  oL  v.  Scotl,  568 

2.  Same. — The  validity  of  such  a  tax  is  not  impaired  by  the  fact  that  the 

money  paid  for  such  stock  may  have  been  taxed  for  municipal  par- 
poses,  to  the  same  person,  as  money  on  hand  on  the  1st  day  of  J  anuary. 

3.  Constitutional  Law. — Municipal  Taxation. — Section  1  of  article  10  of  the 

constitution  of  Indiana  has  no  reference  to  municipal  taxation,       Ik 

TEMPERANCE. 
See  Liquor  Law. 

TENANTS  IN  COMMON. 
See  Statute  of  Limitations,  & 

TENDEB. 

See  CONTRACT,  1 ;  SHERIFF'S  SAIiE,  5. 

TOWN. 
Town  Plat    See  Street,  1,  2,  3. 

1.  Marshal  of  Town. — Arrest,  on  View. — False  Imprisonment.— A  marshal  of  an 

incorporated  town  of  this  State  may  arrest  on  view  for  a  violation  of  an 
ordinance,  and  is  not  liable  in  damages  for  false  imprisonment  merely 
because  he  made  the  arrest  without  warrant.   Nealit  etaLv.  Hayward,  19 

2.  Streets. — Fast  Driving  on  Streets. — An  incorporated  town  is  authorized  by 

statute  to  prohibit,  by  ordinance^  riding  or  driving  in  its  streets  faster 
than  an  ordinary  trot,  and  to  inflict  a  line  therefor.  lb. 

3.  Same — Ordinary  Trot. — An  ordinance  of  an  incorporated  town  of  this 

State  inflicting  a  fine  upon  any  person  who  shall  wilfully,  eta,  ride 
or  drive  animals  on  its  streets  "faster  than  an  ordinary  trot,"  is  author- 
ized by  statute,  and  is  not  unreasonable,  and  the  description  of  the  gait 
is  not  vague  or  uncertain.  lb. 

TOWNSHIP  TRUSTEE. 

Heading. — Complaint  on  Bond  of  Township  Trustee. — Parties. — Complaint  on 
the  bond  of  a  township  trustee,  alleging  that  there  was  in  the  trus- 
tee's hands,  at  the  expiration  of  his  term  of  office,  and  received  by  him 
as  such  trustee,  belonging  to  the  school  fund  of  the  township,  a  certain 
sum  of  money,  and  that  the  same  had  not  been  used  for  the  purposes  for 
which  such  iuikIb  were  intended,  except  a  certain  amount,  and  that  he 
had  failed  to  pay  the  same  over  to  his  successor  in  office. 

Held,  that  the  complaint  assigned  but  one  breach  of  the  bond,  thefailureof 
the  trustee  to  pay  over  to  his  successor. 

Held,  also,  that  the  complaint  was  bad,  for  not  alleging  that  the  defendant'* 
term  of  office  had  expired,  and  that  his  successor  had  been  elected. 

Held,  also,  that  the  action  upon  such  bond  should  have  been  brought  in  the 
name  of  the  State,  on  the  relation  of  the  defendant's  successor  in  office, 
and  not  on  the  relation  of  the  township. 

Hawthorn  etaLY.  The  State,  ex  reL  Johnson  Tp,  464 

TRUST  AND  TRUSTEE. 
See  Executor  and  Administrator,  3 ;  Pleading,  13. 

TURNPIKE. 
See  Duress. 
X.  Articles  of  Association.-— A>  statement  of  the  length  of  a  proposed  gravel 
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road  is  not  required  by  the  statute  of  1852  (1  G.  &  H.  474)  to  be  inserted 
in  the  articles  oi  association. 

Turpin  eiaLv.  The  Eagle  Creek,  etc.,  Co.  et  ah,  45 

2.  Same. — The  line  of  the  route  of  the  road,  and  the  place  to  and  from  which, 
it  is  proposed  to  construct  the  same,  should  be  stated  in  the  articles  of  asso- 
ciation ;  but  the  designation  of  the  route  need  not  be  very  specific,  for 
the  reason  that  the  exact  location  of  the  road  is  to  be,  or  may  be,  fixed 
by  the  directors  of  the  company.  16. 

8.  Same. — In  designating  the  line  of  the  route  and  the  termini  of  the  road,  it  is 
not  made  necessary  by  the  statute  to  use  the  name  of  the  state  and 
county,  or  cither  of  them.  Articles  of  association  stating  that  the  com- 
pany is  organized  by  citizens  of  the  State  of  Indiana,  under  and  in  pur- 
suance of  its  laws,  and  giving  the  beginning  point  in  a  section^  town- 
ship, and  range,  which  the  court  will  judicially  notice  is  within  a 
county  of  this  State,  and  defining  the  course  and  distance,  sufficiently 
show  the  county  and  State  in  which  the  road  is  located.  16. 

4.  Assessors  of  Benefits. — It  is  the  duty  of  the  board  of  county  commission- 
ers, by  the  act  of  May  14th,  18C9,  to  appoint  three  freeholders,  one 
from  each  commissioner's  district,  to  assess  benefits  for  the  construction 
of  gravel  roads ;  and  when  the  county  board  has  granted  a  petition  for 
the  assessment  of  such  benefits,  it  is  the  duty  of  the  county  auditor, 
without  any  special  order  to  that  effect,  to  notify  the  assessors  to  pro- 
ceed, and  to  report  their  assessment,  etc.  lb. 

4>.  Some. — Presumptions. — The  order  of  the  board  of  commissioners  for  an 
assessment  need  not  name  the  assessors.  They  may  bo  presumed  to  have 
been  previously  appointed  by  another  order  of  the  board,  and  it  will 
be  presumed  that  the  assessors  possess  the  required  qualifications,  and 
it  need  not  be  stated  in  the  order  granting  the  petition  that  they  do.  lb. 

6.  Same. — Assessor's  Oath. — By  the  statute,  the  assessors  are  required  to  take 

an  oath  of  office.  They  take  that  oath  for  all  cases  referred  to  them, 
and  it  is  not  necessary  that  they  should  be  sworn  in  each  case.  lb. 

7.  Same. — Assessor's  Report — The  statute  provides  for  an  assessment  by  two 

of  the  assessors,  under  certain  circumstances :  therefore,  in  an  action  to 
enjoin  tho  collection  of  an  assessment  made  by  two  assessors,  it  will  be 
presumed,  where  the  contrary  is  not  shown,  that  such  circumstances 
existed  as  to  make  it  proper  for  two  of  them  to  act.  16. 

8.  Same. — Assessor's  Affidavit. — The  affidavit  of  the  assessors  to  their  report 

need  not  be  subscribed  by  them.  Where  an  affidavit  is  not  required  by  a 
statute  or  somo  rule  of  court  to  be  subscribed,  it  is  sufficient  if  it  is 
shown  by  the  jural  of  the  proper  officer  to  have  been  sworn  to.  (Petttt, 
J.,  dissented.)  id. 

fl.  Same. — Extent  of  Assessment — Assessors  have  no  authority  to  assess  bene- 
fits to  lands  lying  beyond  their  own  county  j  consequently,  where  one 
of  the  termini  of  the  road  is  at  a  county  line,  it  is  neither  necessary  nor 
proper  for  them  to  assess  benefits  against  lands  lying  beyond  such  termi* 
nus.  lb. 

10.  Constitutional  Zero.— The  constitutionality  of  the  statute  authorizing 
assessments  for  gravel  roads  has  been  often  affirmed  by  former  decisions 
of  this  court,  and  is  no  longer  an  open  question.  16. 

11.  Act  of  1865. — Injunction.--- Where  the  person  appointed,  under  the  fourth 

section  of  the  act  of  March  Cth,  1865,  in  relation  to  tho  organization 
of  turnpike  companies,  to  estimate  the  work  and  audit  the  amount  of 
each  owner's  tax,  does  not  take  an  oath  as  required  by  said  section, 
the  collection  of  the  tax  assessed  against  a  land-owner  may  be  enjoined 
for  this  reason.  Webb  v.  Cutsmger  et  aX,  246 

12.  Failure  to  Repair. — Criminal  Law, — An  indictment  will  not  lie  against  tha 

Vol.  XLVIII.. 
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directors  of  a  turnpike  company  for  a  nuisance  in  failing  to  repair  their 
road  by  building  a  new  bridge  in  the  place  of  one  that  has  been  swept 
away  67  a  flood.  Matlock  et  aL  v.  Tht  Stab,  42Z> 

VARIANCE. 
See  CRBfTWATi  Law,  3;  Evidence,  2. 

VENDOR  AND  PURCHASER. 
See  Railroad,  9. 

1.  Covenant, — Breach  of. — Highway. — Railroad. — A   tract  of  land  was  con- 

veyed with  covenants  01  title  and  against  incumbrances.    At  the  time 
of  the  execution  of  the  deed,  the  land  was  subject  to  the  right  of  way  of 
a  railroad  and  of  a  public  street. 
Held,  that  these  were  easements  on  the  land,  and  their  existence  was  a  breach 
of  the  warranty  against  incumbrances.  Burk  etaL\.  Hill  et  vx^  52 

2.  Incumbrances. — Notice  to  Purchaser. — Effect  of. — A  grantee  can  recover  upon 

a  covenant  against  incumbrances,  although  he  had  full  knowledge  of 
the  existence  of  the  incumbrance  at  the  time  he  accepted  the  covenant 

lb. 

3.  Same. — Mortgage. — Injunction. — A.  purchased  certain  real  estate,  receiving 

from  the  vendor  a  deed  of  conveyance  with  covenants  01  warranty 
against  incumbrances,  paid  part  of  the  purchase-money,  and  executed 
his  notes  and  a  mortgage  on  the  same  real  estate  to  secure  the  notes.  The 
lands  were  incumbered  when  so  conveyed  to  A.,  to  an  amount  exceeding 
their  value.  A.  having  failed  to  make  the  deferred  payments,  his  mort- 
gage was  foreclosed  and  judgment  rendered  against  him  on  the  notes, 
without  defence.  Suit  by  A.  to  enjoin  the  sale  under  such  foreclosure, 
on  account  of  such  prior  incumbrances. 
Held,  that  A.  had  an  equitable  defence,  which,  under  the  code,  he  might  have 
asserted  when  sued  on  the  notes  and  mortgage,  but  having  failed  to 
assert  it  in  that  action,  his  suit  for  an  injunction  would  not  lie. 

Bicker  v.  PraU  etal,  73 

4.  Covenant  Against  Incumbrances. — Damages. — A  breach  of  covenant  against 

incumbrances  in  a  deed  of  conveyance  of  real  estate  entitles  the  cove- 
nantee to  nominal  damages  only,  until  the  latter  has  removed  the 
incumbrance,  or  has  been  in  some  way  injured  thereby.  Black  v.  Gun,  385 

5.  Same, — Where  a  grantor  of  real  estate  had,  prior  to  the  making  of  a  deed 

of  warranty,  executed  to  another  person  a  mining  lease  covering  the 
premises  sold,  which  lease  was  contingent  upon  the  happening  of  an 
event  which  had  not  occurred  when  suit  was  brought  on  the  covenant 
of  warranty ; 
Held,  that  there  was  no  criterion  by  which  substantial  damages  could  be 
estimated.  Until  there  has  been  a  substantial  injury,  there  can  be  no 
ground  on  which  to  award  substantial  damages.  lb. 

6.  Same, — Appeal — A  judgment  will  not  be  reversed  for  failure  to  award 

nominal  damages.  E>. 

VENUE. 
See  Cbdonaxi  Law,  19 ;  Proceeding  Supplementary  to  Exbcgixov. 

VERDICT. 
See  Practice,  15. 

1.  Correction  of. — Form  of. — When  a  verdict  is  returned,  it  may  be  corrected 

in  form  by  direction  of  the  court,  in  the  presence  of  the  court,  or  the  jury 
may  retire  for  that  purpose.  Crocker  etalv,  Hoffman,  207 

2.  Form  of  in  ifepfawi.— A  general  verdict  for  the  plaintiff  in  replevin  is,  in 
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effect,  a  finding  that  the  ownership  and  right  of  possession  of  the 

Sroperty  is  in  him,  where  both  these  questions  are  in  issue ;  but  the  ver- 
ict  should  find  the  amount  of  damages  sustained  by  the  detention  of  the 
property.  16. 

8.  Sj>ecial  Findings. — When  the  special  findings  of  the  jury,  in  answer  to 
interrogatories,  are  inconsistent  with  the  general  verdict,  judgment  must 
be  rendered  in  accordance  with  the  special  findings. 

NebeJoeretaLY.  Cutsmger  et  aL,  436 

WAIVEE. 

See  Contract,  1 ;  Railroad,  9. 

WARRANTY. 

See  Promissory  Note,  18,  19. 

WIDOW. 

See  Descent,  5 ;  Partition,  2,  3,  4. 

1.  Descent. — A  widow  takes  real  estate  as  heir  of  her  husband  when  the  lat- 

ter died  seized,  but  she  takes  by  virtue  of  her  marital  rights,  under  sea 
27  of  the  statute  of  descents,  when  the  husband  was  seized  in  fee 
during  the  marriage,  but  died  disseized,  and  she  did  not  join  in  a  con- 
veyance of  such  real  estate.  Bowen  v.  Preston  et  ux.,  367 

2.  Same. — Dower. — Statute  of  Limitations. — The  law  in  force  at  the  death 

of  the  husband,  when  the  inchoate  claim  of  the  wife  in  his  real  estate 
becomes  consummate,  is  the  measure  of  her  rights.  The  Revised 
Statutes  of  1852  abolished  dower,  and  gave  the  widow  a  fee  instead 
of  dower ;  consequently,  the  widow  of  a  man  whose  title  was  divested 
before  1852,  but  who  died  after  the  revised  statutes  took  effect,  could 
not  take  a  dower  estate  in  such  lands ;  nor  could  she  take  one-third  in 
fee  as  against  the  husband's  disseizor  whose  title  had  become  com- 
plete by  virtue  of  the  statute  of  limitations  before  the  statute  of  1852 
took  effect.  In  such  case  the  title  of  the  disseizor  was  as  complete 
against  the  wife  as  if  the  husband  had  conveyed  before  1852  by  a  deed 
in  which  she  did  not  join ;  but  ordinarily  the  statute  of  limitations 
does  not  begin  to  run  against  the  interest  of  a  wife  in  her  husband's 
lands  until  his  death.  JK 

WILL. 

See  Husband  and  Wife,  1. 

1.  Legacy. — Ademption  of. — The  doctrine  of  the  ademption  of  legacies  by 
advancement  to  the  legatee  by  the  testator,  in  his  lifetime,  has  no  appli- 
cation to  specific  legacies  or  to  devises  of  real  estate. 

Weston  v.  Johnson  etal^l 

%  Accepting  Provisions  of  Written  Instrument. — A  person  can  not  avail  him- 
self of  a  written  instrument  in  part  and  defeat  its  provisions  in  any 
other  part;  and  this  applies  to  wills,  deeds,  and  all  other  instruments. 

'    The  State,  ex  reL  Splain,  v.  Joyce  et  aL,  310 

$,  Construction. — Where  a  bequest  was  made  to  the  children  of  a  brother 
and  the  children  of  an  uncle  of  the  testator,  with  a  provision  in  the 
will,  that  if  any  one  or  more  of  the  children  should  die  "  during  his, 
her,  or  their  majority,"  the  share  of  such  child  or  children  so  dying 
should  revert  to,  and  do  equally  divided  between,  the  surviving  chil- 
dren of  the  brother  and  of  the  uncle ; 

Held,  that  on  the  death  of  one  of  the  children,  during  minority,  leaving  its 
father  surviving,  the  father  was  not  entitled  to  receive  one-half  of  the 
share  of  such  child.  IK 

4.  Same.— Where  the  word  '*'  majority,"  as  applied  to  the  age  of  a  person,  is 
used  in  a  will,  if  it  appears  from  the  provisions  of  the  will  thai 
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the  word  "minority,"  or  other  word  of  similar  import,  was  intended  to 
be  used  instead  thereof,  the  will  should  be  so  construed.  lb. 

&  Evidence. — In  a  suit  against  a  guardian,  by  a  party  claiming  to  be  an 
heir  of  a  deceased  ward,  for  money  alleged  to  have  belonged  to  the 
ward,  where  the  guardian  answered  that  he  received  the  money  by  the 
terms  of  a  will  (made  a  part  of  the  answer)  bequeathing  it,  in  case  of 
the  death  of  the  ward,  to  persons  other  than  the  plaintiff,  the  will,  pur- 
porting to  have  been  executed  in  another  state,  and  the  certificate 
of  probate  thereon,  certified  by  the  clerk  of  the*  court  of  common  pleas 
of  the  county  in  which  said  suit  was  brought  to  have  been  filed  in 
open  court,  and  to  be  on  -file  in  his  office,  and  to  be  a  true  copy  of  the 
will  and  of  the  certificate  of  probate  thereon  as  made  in  said  state, 
was  admitted  in  evidence  without  objection. 

Held,  that  this  showed  that  the  money  was  held  by  the  guardian  under  the 
terms  of  the  will.    (Buskibk,  C.  J.,  dissented.)  lb. 

&  Attesting  Witnesses. — Bequest  of  Testator  to  Witnesses. — The  witnesses  to  a 
will  must  attest  and  subscribe  the  will  in  the  presence  of  the  testator 
and  at  his  request  It  is  not  imperative,  however,  that  the  request 
should  proceed  directly  and  immediately  from  the  testator  himself.  If 
the  testator  requests  a  person  to  prepare  his  will,  informing  him  that 
he  desires  to  make  his  will,  and  the  will  is  prepared  for  execution  in 
compliance  with  such  request,  and  when  ready  for  execution,  the 
person  who  prepared  the  will  calls  upon  persons  present,  in  the  pres- 
ence and  hearing  of  the  testator,  to  attest  and  suoscribc  it,  and  in  the 
presence  of  the  testator  and  with  his  knowledge,  and  without  objection, 
they  attest  and  subscribe  it  as  attesting  witnesses,  it  is,  in  contempla- 
tion of  law,  attested  and  subscribed  by  the  request  of  the  testator. 

Bundy  v.  SlcKnight,  jE!zV,  et  at,  502 

7.  Contest  of  WiU. — In  a  proceeding  contesting  a  will  on  three  grounds, 

unsoundness  of  mind,  informality  in  execution,  and  undue  influence, 
this  court  would  not  presume  that  the  jury  were  Liislcd  by  an  instruction 
in  reference  to  unsoundness  of  mind,  and  containing  no  reference  to  the 
other  causes,  informing  the  jury  that  they  might  take  into  consideration 
declarations  made  by  the  testator  prior  to  the  execution  of  the  will,  in 
regard  to  the  disposition  he  intended  to  make  of  his  property,  though 
the  court  did  not  expressly  exclude  the  application  of  that  part  of  the 
instruction  to  the  other  causes  of  contest.  lb. 

8.  Mental  Capacity  of  Testator. — The  law  does  not  undertake  to  measure  a 

person's  intellect,  and  define  the  exact  quantity  of  mind  and  memory 
a  testator  must  possess  to  authorize  him  to  make  a  valid  will,  yet  it 
docs  require  him  to  possess  mind  to  know  the  extent  and  value  of  his 
property,  the  number  and  names  of  the  persons  who  are  the  natural 
objects  oi  his  bounty,  their  deserts  with  reference  to  their  conduct  and 
treatment  toward  him,  their  capacity  and  necessity,  and  that  he  shall 
have  sufficient  active  memory  to  retain  all  these  facts  in  his  mind  long 
enough  to  have  his  will  prepared  and  executed ;  and  even  if  this 
amount  of  mental  capacity  is  somewhat  obscured  or  clouded,  still 
tho  will  may  be  sustained.  lb. 

9.  Same. — Instruction  to  Jury. — It  is  not  error  for  a  court  to  say  to  the  jury 

that  a  large  majority  of  wills  are  made  when  the  testator  is  on  his 
death-bed,  and  when  the  mind  and  body  are  more  or  less  affected  by 
disease  and  suffering,  if  the  jury  arc,  in  addition,  correctly  instructed 
as  to  the  mental  capacity  necessary  to  make  a  valid  will.  lb. 

10.  Undue  Influence. — Influences  that  may  be  legitimately  used  to  induce  a 
person  to  make  a  will  must  be  fair  and  reasonable.  lb. 

1L  Same.— The  undue  influence  that  will  invalidate  a  will  may  be  accom- 
plished by  persuasions,  importunities,  force,  threats,  or  coercion,  of  such 
character  and  degree  that  they  can  not  be  resisted.  2b. 
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12.  Same, — Legal  Presumption. — No  legal  presumption  of  undue  influence 

arises  from  the  fact  that  the  testator  was  on  .his  death-bed,  and  sur- 
rounded by  certain  ones  of  his  children  who  are  principally  benefited 
by  the  will,  while  the  plaintiff  contesting  the  will,  also  a  child  of  the  tes- 
tator, was  absent.  J&. 

13.  Instruction. — Harmless  Error. — In  an  action  to  contest  a  will,  where  but 
one  medical  witness,  not  personally  acquainted  with  the  testator,  was 
examined  as  an  expert,  and  was  called  by,  and  testified  strongly  in 
favor  of,  the  defendants,  the  plaintiff  was  not  injured  by  an  instruc- 
tion that  such  evidence  was  of  little  value.  Jo. 

14.  Meal  Estate  Devised,  and  Afterward  Conveyed,  and  Again  Acquired  by  the 

Testator. — In  1853.  A.,  by  his  will,  devised  certain  real  estate  to  his 
two  sons,  B.  and  G.  In  1858,  he  and  his  wife  conveyed  the  same 
real  estate  to  his  son  B„  who  at  the  same  time  made  his  bond  for  the 
support  of  A.  and  wife  during  their  lives.  On  some  misunderstanding 
arising,  in  1859,  B.  reoonveyed  the  real  estate  to  A.,  and  the  latter  sur- 
rendered to  B.  the  bond  for  the  support  of  himself  and  wife.  There  was 
no  republication  of  the  will  of  A.  after  the  reconveyance  to  him  of  the 
real  estate.  A.  died  in  1866,  and  the  will  was  thereafter  probated. 
Meld  (Wobden,  J.,  dissenting),  that  the  reconveyance  of  the  real  estate  to 
the  testator  left  the  title  in  him  at  the  time  of  his  death  as  it  was  when 
the  will  was  made,  and  restored  the  operative  power  of  the  will  over 
the  subject-matter :  and  no  revoking  act,  according  to  the  statute,  hav- 
ing been  performed  by  the  testator,  and  the  will  not  being  revoked  by 
necessary  implication  at  or  before  the  death  of  A.,  it  was  still  in  force. 

Woolery  et  aL  v.   Woolery  et  at,  523 

15.  Bequest  to  a  Class. — A  bequest  to  a  class  includes  all  in  existence  at  the 
death  of  the  testator,  unless  by  the  will  it  appears  that  a  more  limited 
application  was  intended,  and  all  who  are  embraced  in  the  class  at 
the  time  the  bequest  takes  effect  Goodwin  v.  Goodwin,  Etfr,  584 

16.  Same. — Residuary  Legatees. — When  Estate  Vests. — Where  the  bequest  of 

what  remained  of  the  estate^  after  paying  expenses  of  administration 
and  also  certain  legacies  which*  were  payable  when  tho  legatees  named 
became  twenty-one  years  of  age,  was  to  the  children  of  certain  sons  of 
the  testator  that  might  be  at  the  time  living ; 
MeUL  that  when  the  legacy  payable  last  was  due,  the  residuary  legatees 
became  entitled,  and  at  that  time  the  individual  children  only  then  liv- 
ing of  said  sons  of  the  testator,  whenever  born,  and  no  others,  were  enti- 
tled to  share.  15. 

WITNESS. 
See  Duress;  Executor  and  Administrator,  4. 

Decedents9  Estates. — In  an  action  by  an  executor  to  foreclose  a  mortgage  exe- 
cuted to  his  testator,  another  mortgagee  filed  a  cross  bill  alleging  that 
his  mortgage  was  first  delivered,  though  bearing  date  subsequent  to  the 
other,  and  offered  the  mortgagor  as  a  witness  to  prove  the  time  of  the 
delivery  of  tho  respective  mortgages. 

Held,  that  he  was  properly  excluded.    3  Ind.  Stat  560,  sec.  2. 

Eoadley  v.  Hartley,  Etfr,  et  <£,  452 

WORDS. 

"  Crime."    See  Consittutionaii  Law. 

Ordinary  Signification  of.    See  Contract,  7. 

WHIT  OF  ASSESSMENT  OF  DAMAGES. 

See  Assessment  or  Damages. 
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